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Rule 62 of the Supreme Court is as follows: 
Inasmuch as all volumes of the Reports prior to 68d have been reprinted 
by the State, with the number of the volume instead of the name of the 


Reporter, counsel will cite the volumes prior to the 63d N. C. as follows: 
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In quoting from the reprinted Reports counsel will cite always the 
marginal (7. e., the original) paging, except 1 N. C. and 20 N. C., 
which are repaged throughout, without marginal paging. 
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JUSTICES 


OF THE 


SUPREME COURT OF NORTH CAROLINA 


SPRING TERM, 1918 





CHIEF JUSTICE: 
WALTER CLARK. 





ASSOCIATE JUSTICES: | 
PLATT D. WALKER, WILLIAM A. HOKE, 
GEORGE H. BROWN, WILLIAM R. ALLEN. 





ATTORNEY-GENERAL: 
JAMES 8. MANNING. 





ASSISTANT ATTORNEY-GENERAL: 
R. H. SYKES. 





SUPREME COURT REPORTER: 
ROBERT C. STRONG. 





CLERK OF THE SUPREME COURT: 
JOSEPH L. SEAWELL. 





OFFICE CLERK: 
EDWARD C. SEAWELL. 





MARSHAL AND LIBRARIAN: 
ROBERT H. BRADLEY. 
MARSHALL DELANCEY HAYWOOD.* 


*Mr, Haywood succeeded Mr. Bradley, who died 17 May, 1918. 
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JUDGES | 


OF THE 


SUPERIOR COURTS OF NORTH CAROLINA 


EASTERN DIVISION 
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— SOLICITORS 


EASTERN DIVISION 


J. CO. B. BHRINGHAUB.......ccccccscssscscseravesores WS centci ce ncesasesreecceo es Pasquotank. 
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*Succeeded Charles L. Abernathy, resigned. 
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LICENSED ATTORNEYS 


SPRING TERM, 1918 


The following were licensed to practice law by the Supreme Court, Spring 
Term, 1918, 


ARTHUR WAYNE BEACHBOARD..........ccsccccsesscsecccesceccnsnceceesoecsecs Stocksville, N. C. 
HILVEN? TOX BU MGARNER 62025 gscspscid ed scseeesssdlveccsiccapsswoceuseeseees Hickory, N. C. 
TIAROLD DUNBAR COOLEY .......ccccccccscccccccceccescctecencecsencesess ivenee Nashville, N. C. - 
PHINEAS (DAVID “CROOM wiisacicsscresscisendcnissevesnesd des sevencceacetned Kinston, N. C., 
MARION BUTLER FOWLER...........cccccccsssecvssesesssscescectecenes piecunarues Hillsboro, N. CG. 
PRC UB AED CRG E GA as lcas oa aces Can elecan eee hapley ead ovaawiniecke: Jackson, N, Cc. 
HENRY SPIVEY GRANT.........cccccesscceseesees eer re Wee trea Ree Rocky Mount, N. C. 
FRANK DOBBIN PLACKET, UR jisecccscscedievcssiécssssyesdscccentedivecvs ... Washington, N. C. 
GEORGE OSBORNE HEGE...........ccccccscssssssestecsscescesseseessscceescccacecees Winston-Salem, N. C. 
DANIEL MONROE J OLB Y sevicccccseicccisscecssccetesccceceoaceteiesscanisavecoscess Vineland, N. C. 
PSH. EDON +i) ONES 5 32h staiitayas ccarsaasacasnta tasters ade enteweieanse ees Maysville, N. C. 
ZORO KNOX JUSTICE (DR.) cccccccccssccsssccsssccescssssessscosssscsccecsorese Davidson, N. CG, 
PIERCULES Git KOON Tsvisecceccs sissies eas secaacesveu Riteaeencherevadeeeieds Greensboro, N. C. 
AEONZO ‘GROVER TiVO Y cco osteo ccccaes elses eedtelsdo cheeses veddexe Tied Honaker, Va. 
WALTER RAINE MCOARGO.... cc ceccccessesecssssesetcscssereeees eencsecske Reidsville, N.C 
CHARLES HOWARD REAVEG.........c.cccccccccsssssssssssersecssesescecessceeeess Wake Forest, N. C. 
WILLIAM FRANCIS SCHLOLL(S) ...ccccccceeeseeecceeessceceereees Saueatetice Holly Springs, N. C. 
FEARVEY HOYLE SUN Kooscccccccccssscscccsesscesscsssscscscscscsescssersecacsece: Lexington, N. C. 
WESLEY BILLIS THOMAS, JRuc...c...cscccccosccsssccsscsescoccecccsscesecccees Rockingham, N. C. 
SPENCER THEOPHILUS THORNE,......ccccccccssccsccccccesssceesssseeseess . Rocky Mount, N. C. 
EDWARD LLEWELLYN TRAVIS, JRu.....cssccssssssssssccenssossessstoeetsess Halifax, N. C. 
PIENRY “LEE WIELIAMSON 323i ech eee oie at Hlizabethtown, N. C. 


CALENDAR OF COURTS 


TO BE HELD IN 


NORTH CAROLINA DURING THE SPRING OF 1919 


SUPREME COURT 


The Supreme Court meets in the city of Raleigh on the first Monday in 
February and the last Monday in August of every year. The examination of 
applicants for license to practice law, to be conducted in writing, takes place 
one week before the first Monday in each term. 

The Judicial Districts will be called in the Supreme Court in the following 
order: 

SPRING Term, 1919 
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aN reser eh” Dist ricbitss sancut oh din anlunceo teen aameemaamateniees April 15 
Fourteenth District... ecessesecccescssesenesssssseceeestscsssnseassanecseccnseseneeseesesseaes April 22 
Fifteenth and Sixteenth Districts... sessesseeeeeeeteeme crease April | 29 
Seventeenth and Highteenth Districts... ccceesesesetseerreeeneneeseesees May. 6 
INCE COME Tas SERIE cc casz5ecocccascesccsevexasataesed aacses vag via ccacestee dace tensheaieaye May 18 


Twentieth District..........ccccscsecsscsescnccenssserseesasceestesernensseetascessenssersesense May 20 
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SUPERIOR COURTS, SPRING TERM, 1919 


The parenthesis numerals following the date of a term indicates the number 
of weeks during which the term may hold. 


EASTERN DIVISION 


First Judicial District 


Spring Term, 1919—Judge Devin 
Pasquotank—Dec. 307 (2); Feb. 10+ 
(1); Mar. 17 (1). 
Washington—Jan. 18 (1) ; June 2 (2). 
Perquimans—Jan. 20 (1) ; Apr. 14 (1). 
Currituck—-Jan. 277 (1); Mar. 8 (1). 
Beaufort—Feb. 17{ (2); Apr. 77 (1); 
May 5 (2). 
Camden—Mar. 10 (1). 
Gates—Mar. 24 (1). 
Chowan—Mar. 31 (1). 
Tyrrell—Apr. 21 (2). 
Hyde—May 19 (1). 
Dare—May 26 (1). 


_ Second Judicial District 
Spring TerM, 1919—Judge Bond 
Wilson——Jan. 138 (1); Feb. 37 (2); 

May 12¢ (2); June 23} (1). 
Nash-—Jan. 20 (1); Feb. 247 (1); 
Mar. 10 (1); Apr. 28* (1); May 5+ 
(1); May 267 (1). 
Kdgecombe—Mar. 3 (1); Mar. 317 
(2);. June 2 (2). 
Martin—Mar. 17 (2); June 16 (1). 
 Vhird Judicial District 
Spring Term, 1919—Judge Connor 
Warren—Jan. 18 (2); May 19 (2). 
Halifax—Jan. 27 (2); Mar. 17 (2); 
June 2 (2). 
Bertie—Feb. 10 (1); May 5 (2). 
Hertford—-Feb. 24 (1); Apr. 14 (2). 
Vance—Mar. 3 (2); June 16 (2). 
Northampton—Mar. 31 (2). 

Fourth Judicial District 
Spring TerM, 1919—Judge Kerr 
Harnett—Jan. 6 (1); Feb. 37+ (2); 

May 19 (1). 
Chatham—Jan. 13 (1); 177 
(1); May 12 (1). 
Wayne—Jan. 20 (2); Apr. 7} (2); 
May 26 (2). 
Johnston—Feb. 17f (2); 
(1); Apr. 21 (2). 
Lee—Mar. 24 (2); May 5 (1). 
Fifth Judicial District 
Spring Term, 1919-—Judge Daniels 
Craven—Jan. 6* (1); Feb. 37 (2); 
Apr. TE (1) 3 May 12} (1); June 2* 
1 


Mar. 


Mar. 10 


Pitt—Jan. 13+ (2); Mar. 17 (2) ; Apr. 
14 (2); May 197 (1); May 267 (1). 
Greene-—Feb. 24 (2); June 23 (1). 


Carteret—Mar. 10 (1); June 9 (2). 
Jones——-Mar. 31 (1). 
Pamlico—Apr. 28 (2). 


Sixth Judicial District 


Sprine Term, 1919—Judge Whedbee 

Duplin—Jan. 6¢ (2); Jan. 27* (1); 
Mar. 24+ (2). 

Lenoir—Jan. 20* (1); Feb. 177 (2); 
ea 7 (1); May 19* (1); June 97 

Sampson—Feb. 3 (2); Mar. 107 (2); 
Apr. 28 (2). 

Onslow-——Mar. 3 (1); Apr. 147 (2). 
Seventh Judicial District 
Spring Term, 1919—Judge Allen 
Wake—Jan. 6* (1); Jan. 277 (3); 

Mar. 3* (1); Mar. 10¢ (2); Mar. 
3slf (3); Apr. 21* (1); Apr. 28+ 
(2); May 197 (2); June 9f (3). 
Franklin—Jan. 13 (2); Feb. 17} (2); 
May 12 (1). 
Highth Judicial District 
Spring Term, 1919-—Judge Calvert 
New Hanover—Jan. 13* (1); Feb. 37 
(2); Mar. 31* (1); Apr. 77 (1); 
Apr. 14¢ (1); May 5 (1); May 197 
(2); June 23* (1). 
Pender—Jan. 20. (1); Mar. 3f (2); 
June 2 (1). 
Columbus—Jan. 27 (1); 
(2); April 21 (2). 
Brunswick——-Mar. 17 (1); June 16+ 


Feb. 177 


). 

Ninth Judicial District 
SPRING TeRM, 1919-——Judge Stacy 
Bladen—Jan. 64 (1); Mar. 10* (1); 

Apr. 217 (1). 

Cumberland—Jan. 13* (1); Feb. 107 
(2); Mar. 177 (2); Apr. 28 (2); 
May 26* (1). 

Hoke—Jan. 20 (1); Apr. 14 (1). 

Roberson—Jan. 27* (1); Feb. 3¢ (1); 
Web. 2474 (2); Mar. 317 (2); Mar. 
127 (2). 

Tenth Judicial District 
Spring Term, 1919—Judge Lyon 
Durham—Jan. 6+ (2); Feb. 24* (1); 
Mar. 107 (2); Apr. 28t (1); May 
19* (1); June 167 (1). 

Alamance—Jan. 207 (1); 
(1); May 267 (2). 

Person—Feb. 38 (1); Apr. 21 (1). 

Granville—Feb. 10 (2); Apr. 7 (2). 

Orange-——Mar. 31 (1); May 57+ (1). 


Mar. 3* 
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COURT CALENDAR. _ 1X 


WESTERN DIVISION 


Eleventh Judicial District 
Spring Term, 1919—Judge Ferguson 
F¥orsyth—Dee. 380¢ (1); Jan. 6*f 
(1); Jan. 138*7 (1); Feb. 107 (2); 
Mar. 107 (2); Mar. 24* (1); May 
19+ (8). 

Rockingham—Jan. 20* (1); Feb. 247 
(2); May 12 (1); June 167 (2). 

Surry—Feb. 3 (1); Apr. 21 (2). 

Caswell—Mar. 31 (1). 

Ashe—Apr. 7 (2). 

Alleghany—May 5 (1). 


Twelfth Judicial District 
Sprine TrerM, 1919—Judge Lane 
Guilford—Jan. 18+ (2); Jan. 27* 

(1); Feb. 107 (2); Mar. 107 (2); 
Mar. 24¢ (1); Apr. 147 (2); Apr. 
28* (1); May 12+ (2); June 97 
(1); June 16* (1). | 
Davidson—Feb. 24 (2); May 57 (1); 
May 26 (2). 
Stokes——Mar. 31* (1); Apr. Tf (1). 


Thirteenth Judicial District 
Sprine Term, 1919—Judge Shaw 
Richmond—Jan. 6* (1); Apr. 7* (1); 
May 267 (1); June 167 (1); Mar. 

177 (1). 

Anson—Jan, 13* (1); Mar. 3+ (1); 
Apr. 14 C1); Apr. 217 (1); June 97 
(1). 

Moore—Jan. 20* (1); Feb. 107 (1); 
May 197 (1). 

Union—Jan. 27 (1); Feb. 177 (2); 
Mar. 24 (1); May 57 (1). 

Stanly—Feb. 3f (1); Mar. 31 (1); 
May 127 (1). 

Scotland—Mar. 107 a : 
(1); June 2 (1). 


Fourteenth Judicial District 
~S$prine Term, 1919—Judge Adams 
Mecklenburg-—Jan. 6* (2); Feb. 3f 

(2); Feb. 17* (1); Feb. 247 (38); 
Mar. 24* (1); Mar. 317 (2); Apr. 
287 (2); May 12* (1); May 26f 
(2); June 9* (1); June 167 (1). 
Gaston—Jan. 20 (2); Mar. 17* (1); 
Apr. 147 (2); May 19* (1). 
Fifteenth Judicial District 
Spring Term, 1919—Judge Harding 
Cabarrus—Jan. 6 (2); Apr. 21 (2). 


*Criminal cases. 


Apr. 28* 


Montgomery—Jan. 20* (1); Apr. 77 
(2). 
Iredell— Jan. 27 (2) : May 19 (2). 
Rowan—Feb. 10 (2); Mar. 107 (1); 
May 5 (1). 
Davie—Feb. 24 (2). 
Randolph-~Mar. 177 
(1). 
Sixteenth Judicial District 
Spring TERM, 1919—Judge Long 
Lineoln—Jan. 27 (1). 
Caldwell—Y¥eb. 24 (2) ; May 197 (2). 
Burke—Mar. 10 (2). 
Cleveland—Mar, 24 (2). 
Polk—Apr. 14 (2). 

Seventeenth Judicial District 
Spring TerRM, 1919—Judge Wedd. 
Wilkes—Jan. 207 (2); Mar. 10 (2). 
Catawba—Feb. 3 (2); May 57 (2). 

Alexander—Feb. 17 (1). 

Yadkin—Mar. 3 (1). 
Watauga—Mar. 24 (2). 
Mitchell—Apr. 7 (2). 
Avery—Apr. 21 (2). 


Eighteenth Judicial District 
SrrRinc TerM, 1919—Judge Cline 
McDowell—Jan. 207 (2); Feb. 17 (2). 
Rutherford—Feb. 8¢ (2) ; Apr. 28 (2). 
Henderson—Mar. 3* (2); May 267 

(2). 
Yancey—Mar. 24 (2). 
Transylvania—Apr. 14 (2). 
Nineteenth Judicial District 
Spring Term, 1919-—Judge Justice 
Buncombe—Jan. 13 (3); Feb. 37 (3); 
Mar. 3 (3); Mar. 31,7 718 (1); Apr. 
7,7 719 (4) ; May 5 (8) ; June 27 (8). 
Madison—Feb. 24 (1); Mar. 24 (1); 
Apr. 21, °18 (2); Apr. 28, "19 (1); 
May 26 (1). 


Twentieth Judicial District 
Spring Term, 1919—Judge Carter 
Haywood—Jan. 6¢ (2); Feb. 3 (2); 

May 57 (2). 
Cherokee—Jan. 20 (2); Mar. 31 (2). 
Jackson—Feb. 17 (2); May 197 (2). 
Swain—Mar. 8 (2). 
Graham—Mar. 17 (2). 
Clay—-Apr. 14 (1). 
Macon—Apr. 21 (2). 


(2); Mar. 31+ 


7Civil cases. $Civil and jail cases. 


Compiled from the Calendar of A. B. Andrews, of the Raleigh bar, with his 


permission. 


GME THIS CALENDAR IS UNOFFICIAL“ 


UNITED STATES COURTS FOR NORTH CAROLINA 


DISTRICT COURTS 


Eastern Districi—Henry G. Connor, Judge, Wilson. 
Western District—JAMES Hi. Boyb, Judge, Greensboro. 


HASTERN DISTRICT | 


Terms—District terms are held at the time and place as follows: 
Raleigh, fourth Monday after fourth Monday in April and October. 
Civil terms, first Monday in March and September. S.A. ASHE, 
Clerk, 
Blizabeth City, second Monday in April and October. J.P. aOueEOR: 
Deputy Clerk, Elizabeth City. . : 
Washington, third Monday in April and October. ARTHUR Mayo, 
Deputy Clerk, Washington. 
New Bern, fourth Monday in April and October. WALTER DUFFY, 
Deputy Clerk, New Bern. 
Wilmington, second Monday after the fourth Monday in April and 
October. T. M. 'TuRRENTINE, Deputy Clerk, Wilmington. 
Laurinburg, last Monday in March and September. 
Wilson, first Monday in April and October. 


OFFICERS 


J. O. Carr, United States District Attorney, Wilmington. 

BE. M. GReene, Assistant United States District Attorney, New Bern. 

W. T. DortcH, United States Marshal, Raleigh. 

§S. A. AsHE, Clerk United States District Court at Raleigh for the Hastern 
District of North Carolina, Raleigh. 


WESTERN DISTRICT 
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CASES 


ARGUED AND DETERMINED IN THE 


SUPREME COURT 


or 


NORTH CAROLINA 


AT 


RALEIGH 
SPRING TERM, 1918. 


R. M. SUTTON vy. M. M. WELLS et At. 
(Filed 22 December, 1917.) 


1. Evidence—Deceased Persons—Transactions and Communications— 
Deeds and Conveyances——Creditor’s Bill. 

Where a conveyance of land is sought to be set aside as fraudulent 
against creditors, and there is evidence tending to show that the debtor 
had conveyed the lands to a third person without consideration, who in- 
directly conveyed the same to the debtor’s sister, the latter claiming that 
the conveyance was for a loan and the deed was in the nature of a mort- 
gage therefor, the debtor having since died, it is held that it was incom- 
petent for his sister to testify as to any transactions relating to the sub- 
ject of the action in favor of his estate. Revisal, see. 1681. 


2, Evidence—Deceased Persons—Transactions and Communications—-In- 
dependent Knowledge. 

A party in interest may testify to a substantive fact independant of any 
transaction or communication with a deceased person and existing by in- 
dependent knowledge, such not being within the intent and meaning of 
Revisal, sec. 1631. 


8. Evidence—Deceased Persons—lInterest—-Deeds and Conveyances—Fa- 
vor of Title. 

A party to a transaction with a deceased person is incompetent to 

testify thereto when it involves the question of one of several alleged 

fraudulent conveyances of lands as against the creditors of the deceased 
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person and in favor of the title which he himself had conveyed. Revisal, 
see. 1631. 


4. Same—Executors and Administrators—Creditor’s Bill. 


A defendant administrator of a deceased debtor in a creditors bill to 
set aside a series of conveyances alleged to be in fraud of his creditors, 
has antagonistic interests to a defendant grantor in one of the deeds, 
involved in the controversy, and where the administrator has not testified 
to a transaction, the testimony as to such by the grantor in the deed is 
jinecompetent. Revisal, sec. 1631. 


Apprau by plaintiffs from Shaw, J., at September Term, 1917, of 
Haywoop. 

This action in the nature of a ereditor’s bill was brought by the 
creditors of M. M. Wells against said M. M. Wells, Maggie R. Tread- 

way and husband, and C. T. Wells, to recover judgment against 
( 2} said M. M. Wells for the respective amounts due each credi- 
tor and to set aside as fraudulent a deed executed by C. T. 

Wells to Maggie R. Treadway and to have her declared a trustee 
of the land in said deed for M. M. Wells. The defendants admitted 
the several amounts alleged to be due each creditor in the complaint 
and the only issue to be passed upon was, “did Maggie R. Treadway 
hold the land deseribed in the deed to her from C. T. Wells in trust 
for the creditors of M. M. Wells?” The latter having died since the 
commencement of this action, mtestate, his heirs and administrator 
have been made parties. | 

The faets relied upon by plaintiffs to show the trust alleged were 
substantially as follows: M. M. Wells was the owner of a storehouse 
and lot m the town of Canton, described in the complaint, and being 
heavily indebted on 22 August 1903, he executed a deed for said store- 
house and lot and a bill of sale for his stock of goods as merchant to 
R. Winfield, without consideration. His creditors thereupon put him in 
bankruptcy. On 30 September 1903, the said Winfield, at the request 
of M. M. Wells conveyed the storehouse and lot to Maggie R. Tread- 
way, a sister of M. M. Wells, without any consideration from her to 
Winfield. M. M. Wells continued to control the said house and lot and 
collected rents therefrom from the time Winfield executed the lot to 
her, 30 September 1908, down to 1 September 1914. The defendants 
admitted in the answer that this land was held in trust by her as 
security for $132, which she had loaned M. M. Wells and was in 
effect a mortgage. 

On 1 September 1914, M. M. Wells and Maggie R. eae and 
husband executed a deed with warranty to C. T. Wells for said store- 
house and Jot and on the same day C. T. Wells executed a deed to 
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Maggie R. Treadway for another storehouse and lot at the request of 
M. M. Wells in exchange for the house and lot that had been conveyed 
to C. T. Wells by M. M. Wells and Maggie R. Treadway and husband, 
together with M. M. Wells’ one-half undivided imterest in a stock of 
goods. This last piece of land conveyed to Maggie R. Treadway by C. 
T. Wells is the property sought to be reached by this action. 

The jury found that Maggie R. Treadway did not hold the said land 
in trust for M. M. Wells, and judgment was rendered against the plain- 
tiff and that Maggic R. Treadway was the owner in fee simple 
of the tract of land in controversy. Appeal by plaintiff {3 ) 


J. T. Horney, T. L. Green, and W. J. Hannah for plaintiffs. 
J. Scroop Styles and J. Bat Smathers for defendants. 


Cuark, ©. J. The assignments of error are all to evidence under 
Rev., 1631. | 

Exception 1 was for permitting Maggie R. Treadway to state what 
transaction she had with M. M. Wells and R. Winfield in regard to the 
deeds from M. M. Wells to Winfield and from Winfield to her. The 
exception to this testimony was well taken. While the administrator 
of M. M. Wells is in form a party defendant the recovery, if made by 
the plaintiffs, will be in favor of the creditors of that estate and Mag- 
gie R. Treadway is testifying in her own interest against the creditors 
of her brother’s estate. 

Exception 2. That Maggie R. nates was allowed to testify 
whether M. M. Wells occupied the building any part of the time after 
she got her deed, to which she replied that he did. This did not relate 
to any transaction between the witness and M. M. Wells, but was a 
substantive fact of which she had knowledge independently of any 
statement by the deceased and the testimony was competent just as 
she could have proved the handwriting of the deceased, or the value 
of property owned by him, or any other substantive fact. 

Exception 3. That the same witness was allowed to say that she used 
the money received from the property in improvements thereon and 
paying the taxes can not be sustained for the same reason that ib was 
a substantive fact and not a transaction with the deceased. 

Exception 4. That C. T. Wells, one of the defendants, was allowed 
to testify that he had a transaction with M. M. Wells, his deceased 
brother, and Maggie R. Treadway, wherein he exchanged a storehouse 
and lot and a half interest in the stock of goods with them for the tract 
of land which was transferred from Winfield to Maggie R. Treadway, 
which latter was worth $2,000. This evidence should have been ex- 
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cluded: because he was a party defendant and was testifying to a trans- 
action with the deceased and in favor of the title which he had con- 
veyed to the defendant, Maggie R. Treadway. 

Exception 5. That the court permitted C. T. Wells to waneate a con- 
versation between him and M. M. Wells, the deceased, and that in con- 
sequence of this conversation M. M. Wells went to see their sister, 
Maggie R. Treadway, and the exchange of lots was made and the 
double conveyances by C. T. Wells of his own property to Maggie R. 
Treadway in consideration of her conveyance to him of the property 

| belonging to M. M. Wells in which she had only an interest 
( 4} of $182. This evidence was incompetent because in favor of 
a party claiming title under the witness, the validity of which 

title was affected by his answer. 

Exception 6 must also be sustained which was to the court permit- 
ting the witness C. T. Wells to testify that when M. M. Wells came 
back he told the witness that Maggie R. Treadway said that she would 
agree to this arrangement and that M. M. Wells said that he would 
keep the difference and would make her a deed to the house and lot 
for her interest; and further that the proposition she had made was 
that she was to have the storehouse and lot in settlement between 
the two. This was objectionable for the same reason also as hearsay. 
In this case the personal representative of M. M. Wells had not testi- 
fied in his behalf as to personal transactions or communications with 
the deceased, nor was his testimony given in evidence concerning the 
same transaction. Winfield was neither the representative of M. M. 
Wells or a party to the action and was competent to testify and the 
door was not shut against him. | 

In Hall v. Holleman, 136 N.C. 35, it is said: “Death having closed 
the mouth of the deceased, the law closed the mouth of the other except 
only where the personal representative of the deceased opens up the 
matter by testifying himself or putting in the testimony of the de- 
ceased.” To the same effect McCanless v. Reynolds, 74 N.C. 301; 
Armfield v. Calvert, 103 N.C. 156; Blake v. Blake, 120 N.C. 179. 

While the administrator of M. M. Wells was made a defendant in 
this case his interests and duties were to preserve the estate and prop- 
erty of his intestate, M. M. Wells, and this action being to reach the 
land for the benefit of the estate of the said M. M. Wells, the interests 
of the administrator were antagonistic to the defendant Maggie R. 
Treadway and the administrator, though in form a defendant, was in 
fact a plaintiff as against Maggie R. Treadway, who sought to hold the 
land which the plaintiffs were seeking to recover in favor of the estate 
of M. M. Wells, for the purpose of paying his debts. Owens v. Phelps, 
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92 N.C. 235; Weinstein v. Patrick, 15 N.C. 344; Redman v. Redman, 
70 N.C. 261. Also In re Worth, 129 N.C. 228. For these errors there 
must be a 

New trial. 


Cited: In re Will of Seeders. 177 N.C. 157; Rudisill v. Love, 186 
N.C. 125; In re Foy, 193, N.C. 495; Jones v. Waldroup, 217 N.C. 186; 
Wingler v. Miller, 223 N.C. 20; Hardison v. Gregory, 242 N.C. 328. 





W. S. GIBBS er aL. v. DRAINAGE COMMISSIONERS OF 
. MATPTAMUSKEET DISTRICT Er at. 


(Filed 22 December, 1917. ) 


Drainage Districts—Assessments—Pctition—Judgment. 

The State Board of Education, then the owner of certain lake bot- 
tom lands, joined in the petition with certain owners of outlaying Jands to 
form Mattamuskeet Drainage District, with provision in the petition that 
such outlying lands should not be taxed exceeding 15 cents per acre for 
benefits. The Board of Education afterwards conveyed these lands to 
a corporation with provision that the outlying Jands should only be 
taxed one-fourth of the necessary assessments for maintenance, etc. The 
judgment creating the district deereed the establishment of the district 
under the Laws of 1909, ch. 442, and 1909, ch. 509, which contain no re- 
striction upon assessments, except such as necessary to maintain the dis- 
trict. There was no exception taken to the judgment: Held, the failure 
to except was a waiver of the right of the outlying land owners to claim 
ihe limit of the assessment as set out in the petition, which under the 
judgment, is controlled by the statute and the restriction in the deed of 
the Board of Education. | 


ALLEN, J., dissenting. 


Apprau from Kerr, J., at’ chambers, 12 November 1917, oi 
Hype. | (5) 

This is an appeal from an injunction restraining the collec- 
tion of an assessment for maintenance beyond 15 cents per acre as to 
lands outside of the lake bottom in Mattamuskeet Drainage District 
in Hyde. 

This district was organized in 1909 by the Iandowners around and 
outside of Lake Mattamuskeet in conjunction with the State Board of 
Education, then the owner of the lands constituting the bed or bottom 
of the lake, together with some lands not covered by water. Carter v., 
Comrs., 156 N.C, 188. 
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~The dramage of this lake was undertaken to benefit over 50,000 
acres of low lying land owned by individual petitioners lying around 
the lake and also to enable the State to redeem for arable purposes the 
bed ot the lake of 48,830 acres. The land lying around the lake on an 
average for two miles in its entire circumference was subject to over- 
flow and after heavy rains was often flooded and was covered by water 
for considerable periods of time. As recited in the petition, “the lake 
when very full, as it now is and has been for several years, overflows 
the adjacent lands and makes a large part of them unfit for cultiva- 
tion. The lands lying without the bounds of said territory consist of 
large areas of swamp lands which are almost continually covered by 
water, and after excessive rains the water from these areas overflows 
the land within said proposed district, often almost totally destroy- 
ing the crops and bringing great loss upon the residents and land- 
owners of said proposed district.” 

In the original petition, section 5, it was recited that the 
( 6 ) cost “of maintaining and keeping the drainage in effect shall 
not exceed 15 cents per acre for each acre included within the 
bounds of said district.” It has been found necessary, in order to 
properly maintain the drainage system, to levy a larger sum, and the 
plaintiffs, owners of some of the lands outside the edge of the former 
lake, seek to restrain the collection of a larger amount. From the 
judgment of the court granting a restraining order to that ah, the 
defendants appealed. | 


Ward & Grimes, H. C. Carter, Jr., and Manning & Kitchin for plain- 
tiffs. 

Spencer & Spencer and Small, MacLean, Bragaw & Rodman for 
defendants. 


Crakk, C. J. The original petition, sec. 5, contained a provision 
that “the cost of maintaining and keeping the proper Grainage in 
effect shall not exceed 15 cents per acre for each acre included within 
the bounds of said distriet,” but this provision was based upon the 
sanguine hopes of the petitioners and was omitted in all subsequent 
proecedings and is not embraced in the judgment creating the district 
nor referred to in any other proceedings subsequent to the petition. 
As is not unusual, the cost of constructing the dramage system and 
of maintenance has exceeded the. original estimate, especially since 
the great mcrease in the cost. of labor and material. Doubtless the 
fact that original estimates often: prove inadequate induced those 
whose intelligence and public spirit econeeived this enterprise from 
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incorporating such restriction in the judgment which is the charter 
of the drainage district. Exceptions were filed to the final report but 
none thereto, nor to the judgment, upon the ground that the restriction 
of assessments for maintenance to 15 cents per acre was not retained. 
Carter v. Comrs., 156 N.C. 183. 

The judgement creating the district deerced that it was “established 
under and in accordance with the provisions of ch. 442, Laws 1909, and 
ch. 509, Laws 1909.” Section 29 of the first-named statute gives to the 
commissioners of drainage districts, created under that act, power, 
without any other restriction therein than to make such assessments 
as “may be necessary to maintain” the district after its formation. 

In January 1911, the State Board of Education conveyed to the 
Southern Land Reclamation Company, a corporation, the lands owned 
by said board and embraced within said drainage district, containing 
48,830 acres, and in the conveyance it is specified that the conveyance 
earries all the rights, privileges and obligations of the State Board oi 
Education under the special proceedings for the establishment oi the 
“Mattamuskect Drainage District” under ch. 509, Laws 1909, “except 
the Southern Land Reclamation Company, its successors and 
assignees is to pay three-fourths of the cost of the maintenance { 7 ) 
as well as the construction of said drainage district.” This 
stipulation exempted the owners of lands outside of the lake bottom 
from the equality of assessment per acre according to benefit which 
would ordinarily lay upon them. | 

There are over 50,000 acres of lands owned by the other members of 
the drainage district which lie outside of that conveyed by the State as 
above. It follows, therefore, that whenever the drainage commissioners 
levy an assessment for drainage purposes three-fourths thereof must be 
levied upon the assignees of the State Board of Education, owners of 
48,840 acres and one-fourth upon the 50,000 acres outside of the lake 
bottom, with the result that such outside lands will pay an assessment 
at arate of slightly less than one-third of that levied upon the lake 
bottom lands. This should be sufficient protection for the plaintiffs 
against any. abuse of assessment. It 1s not alleged herein that the 
assessment is levied in abuse of the power and discretion vested im the 
drainage commissioners of districts created under ch, 442, Laws 1909. 

If there was any allegation sustained by proof, that the assessinent 
is in excess of what is necessary for maintenance, or in abuse of the 
powers conferred by ch. 409, Laws 1909, or that the levy was made 
arbitrarily, or from an improper motive to oppress any of the owners 
of the lands lying outside of the lake district, an issue of fact. would 
be raised for determination and upon sufficient proof the court would 
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be justified in granting a restraining order to restrain the levy of 
such assessment, but even in such ease the courts are always slow to 
enjoin pending such inquiry the prosecution of works. affecting the 
publie welfare, as this Court has often held. 

The object of the injunction here sought is not to ea the assess- 
ment of the tax for maintenance to prevent oppression to the plaintiffs 
(for 50 cents per acre per annum can not be oppressive to maintain the 
drainage of lands much of which will produce 80 to 100 bushels of corn 
per acre), but relyimg upon a recital in the petition or prospectus of the 
proceedings to restrict the taxation of the petitioners who are some of 
those owning lands outside of the district and thus throw vastly more 
than the burden, three times as much, which is now laid for the main- 
tenance upon the owners of the lake bottom under the contract they 
agreed to in taking the conveyance of the State’s interest. 

It 1s not alleged nor shown that the assessments are not in the pro- 
portion of one-forth on those holding lands outside of the lake bot- 

tom and three-fourths on the owners of the lake bottom, nor is it 
shown (though alleged) that the assessment is in excess of what is 
absolutely necessary for the maintenance of this great work. 
Though there was an expression in the petition that “none 
( 8 ) of the lands in the district” should be assessed for maintenance 
more than 15 cents per acre, this was not followed up by any 
subsequent order in the cause nor by the decree establishing the dis- 
trict. Chapter 509, Laws 1909, provides that the State as owner of 
the lake bottom should pay only three times as much for establishing 
the drainage system as the owners of the lands in the rest of the dis- 
trict and should be hable for only three-fourths of the bond issue, 
but that after the district was established (sec. 4), “the cost of repairs 
and maintenance shall be borne equally by all the lands in said dis- 
trict.” The State Board of Education in its conveyance of the State’s 
interests, above set out, generously required that its assignee, the 
Southern Land Reclamation Company, should pay three-fourths of 
the cost of maintenance also. This generosity is ignored and repudiated 
by the plaintiffs who seek to keep down their assessments for main- 
tenance to 15 cents per acre, which would require the assessments 
levied upon the owners of the lake bottom to become many times triple 
the assessment upon themselves. 

If the assessment upon the lands of those outside the lake should be 
restricted to 15 cents per acre, according to the stipulated ratio, the 
assessment upon the lands in the lake bottom would be only 45 cents 
per acre, and the sum raised from the entire assessment would be total- 
ly inadequate for maintenance, and this would cause the destruction 
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of the work of so much importance to the public and upon which 
$600,000 have already been spent. 

The plaintiffs waived the limit of 15 cents per acre for maintenance 
by acquiescence in the final report and also in the final decree estab- 
lishing the district without incorporating such restriction, and by as- 
senting to the issuance of $500,000 in drainage bonds, whose holders, 
though not parties to this action, will have their rights seriously 1m- 
paired if there is not a sufficient fund raised for maintenance from 
time to time. This fund may be less or greater at different times, de- 
pending upon the season and the conditions as to labor and material, 
which will vary. The only restriction as to the apportionment of the 
maintenance is that the amount assessed shall be necessary and that 
three-fourths shall be paid, and not more, by the owners of the lake 
bottom, the assignees of the State’s interests and the other one-fourth 
by the rest of the district. 

The plaintiffs have shown no equity which entitled them to the re- 
straining order which besides seeks to disregard the ratio created by 
the decree establishing the district and the statutes chs. 442 and 509, 
Laws 1909. 

Reversed. 


Auten, J., dissenting: This is an action to restrain the levy and 
collection of an assessment of fifty cents per acre on the lands of the 
plaintiff in the Mattamuskeet Drainage District for mainte- 
nance and keeping the proper drainage in effect, the plaintiffs ( 9 ) 
contending that the commissioners have no authority to levy 
an assessment in excess of fifteen cents per acre. 

The State Board of Education was a party to the original petition 
filed for the fromation and organization of the district, and it joimed 
in the petition upon certain conditions and reservations set forth in a 
paper filed in the proceeding. 

The petition to which the plaintiffs and the State Board of Educa- 
tion were parties, contains the following stipulations and agreements: 

“Tt is understood and your petitioners join in this petition with this 
condition attached, that the cost of this proposed improvement to the 
landowners in said proposed district, other than the State Board of 
Education, shall not exceed $100,000 for preliminary work of com- 
pleting the drainage of said lake and district. 

“Tt is understood and the petitioners herein join in this proceeding 
upon the express condition that after the proper drainage of the said 
proposed district is effected as set out in this petition or as may be 
adopted by the proper authorities as provided for hereunder and by 
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the laws authorizing same, then the cost of maintaining and keeping 
the proper drainage in effect shall not exceed fifteen cents per acre for 
each acre included within the bounds of said district.” 

Mr. 8. S. Mann, who was the attorney for the petitioners, files an 
affidavit in this action in which, after stating the conditions above set 
forth, he says: “That affiant sincerely believes that much opposition to 
said organization was allayed by the incorporation of the conditions 
and limitations above set out, and that the organization of said dis- 
trict would have been impossible without these conditions and limita- 
tions. Affiant believes that a sufficient number of signatures to peti- 
tion would never have been obtained without the incorporation of this 
feature of the organization.” 

Upon this petition a judgment was entered establishing the drainage 
district as prayed for in the petition under and in accordance with the 
provisions of chapter 442 of Public Laws of 1909 and chapter 509 of 
the Public Laws of 1909. 

Thereafter, upon the final report of the viewers being filed, the State 
Board of Edueation and other petitioners excepted to the report upon 
the ground that the estimate of the cost for the drainage of the district 
exceeded “the limit set in the petition in the cause,” and these excep- 
tions were allowed and the viewers ordered to file a supplemental re- 
port elimmating some of the canals and curtailing their estimates so 
as to bring the cost within the limit set out in the petition. 

The limitation of the assessment for maintenance to fifteen cents per 

acre, as set out in the petition, has been observed until recently, 
(10) when the commissioners have increased the assessment to fifty 

cents per acre, and this action has been taken without authority 
from the court, and without notice to the plaintiffs. _ 

In my opinion, the stipulation and agreement in the petition that the 
cost of maintenance shall not exceed fifteen cents per acre, is contract- 
ual, and as it is not prohibited by any provision in the drainage act, is 
binding upon the parties, and that this stipulation entered into all 
subsequent proceedings. 

Tt 1s certain that this is the construction placed upon the stipulations 
by the court and by all the parties as otherwise the exception of the 
State Board of Education and other petitioners to the estimates of the 
cost of construction would not have been allowed. 

The case of McCracken v. R. R., 168 N.C. 62, is, I think, a eon- 
trolling authority. In that case an election was to be held on the ques- 
tion of voting bonds in aid of a railroad and it was held that an aegree- 
ment between the railroad company and a trust company as to the con- 
ditions upon which the bonds were to be delivered was binding, al- 
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though there was no provision in the statute, authorizing the holding 
of the election and the issuing of the bonds, permitting such an agree- 
ment. | | | 

The judgment organizing the district has nothing to rest on except 
the petition which contains the limitations of fifteen cents per acre, 
and instead of assuming that the court disregarded this important 
provision, it should be presumed that it acted upon it. The limitation 
was doubtless omitted from the judgment because the petitioners re- 
lied on mutual good faith, and if the State Board of Education, then 
a party to the petition, had retained its interest in the land, instead 
of selling to the Southern Land Reclamation Company, the agreement 
of the parties would have been observed, and this controversy would 
not have arisen. | 

‘It is probable the increased assessment is necessary to the success of 
the drainage district, although this is denied by the plaintiffs; but 
however this may be, it furnishes no sufficient reason for disregarding 
an agreement which was the inducement to the plaintiffs to jom in the 
petition. 


Cited: Mann v. Mann, 176 N.C. 358; Commissioners v. Davis, 182 
N.C. 142; Mitchem v. Drainage Commussion, 182 N.C. 515. 
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EDITH §. VANDERBILT vy. S. F. CHAPMAN et at. 
(Filed 22 December, 1917.) | 


1. Adverse Possession—Color—Admission of Title—Boundaries-—Burden 
of Proof—Ejectment—Statutes. 

Where defendant in ejectment admits plaintiff’s paper title to a 466 
aere tract of land, but claims title to 169 acres thereof under color, and 
adverse possession of a few acres with constructive possession to the 
outer boundaries of his deed, under whieh he claims as “eolor,” the law 
presumes the possession to be under the true title, and the burden of 
proof is on the defendant to show the contrary. 


Adverse Possession—Intent—-title-—Color—Ejectment. 
Adverse possession to ripen title to lands in the claimant under “color” 
must be under a claim of right with intent to claim against the true owner, 
and if it was by mistake, or equivocal in character, Or without such intent, 
it is not adverse within the meaning of the law. 


NO 


3. Appeal and Error—Instructions—Adverse Possession—Burden of Proof. 
Where the defendant in ejectment admits the plaintiff's paper title, 
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but claims a part of the lands by adverse possession under “color,” a 
charge by the court to the jury that the burden of proof was on the 
plaintiff is reversible error, though he may properly have placed the 
burden in another part of his charge, but without having corrected the 
error; and under such circumstances the trial judge may set aside the 
verdict as a matter of law. 


AppraL by defendants from Lane, J., at October Term, 1917, of 
BUNCOMBE. 

This is an action to recover land and to remove a cloud from 
(11) title. 

The plaintiff alleges that she is the owner of 465 acres of land 
particularly described, and that the defendants are in possession of 
about 169 acres thereof, asserting a claim thereto. 

The defendants deny that the plaintiff is the owner of the land de- 
scribed in the complaint, on information and belief, and allege that 
they are the owners of 169 acres thereof, which is particularly describ- 
ed. 

The following issue was submitted to the jury: 

1. Are the defendants the owners of the land deseribed in the first 
paragraph of the answer or any part thereof? Answer: 

Upon the trial of the action the defendants made the following ad- 
mission of record. 

“Tt is admitted by the defendants that State grant No. 251 to David 
Allison, dated 28 November 1796, registered in Book 2, page 458, con- 
taining 250, 240 acres, covers the locus in quo and that by connected 
mesne conveyances passing from the State to Allison and down to the 
plaintiff, that the plaintiff is the owner of all of the 465 acres described 
in the complaint, except so much thereof as the jury may find from the 
evidence that the defendants have acquired title to by adverse posses- 
sion under color of title for seven years or longer.” 
| The defendants own a tract of land known as the Clapp 
(12) place, which adjoins the 169 acres, and they offered evidence 

tending to prove that they had cleared five or six acres, be- 
ginning on the Clapp place, and extending over on the 169 acres to 
the extent of about two acres, and that they had cultivated and were 
in possession of this two acres under color of title for more than seven 
years before the commencement of the action. ; 

The plaintiff offered evidence that the clearing on the 169 acres was 
small and not of sufficient size to attract attention; that it was made 
by mistake and not under a claim of right and with no intent upon the 
part of the defendants to claim beyond their boundary. 
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His Honor charged the jury that the burden was on the defendants 
on the first issue and he then instructed the jury as follows: 

“That if the defendants or those under whom they claim entered 
upon the land described in said deed, or any part thereof, no matter 
how small, within the boundaries of the land claimed by the plaintiff 
and. penned in possession of said part of said land so entered upon 
openly, notoriously and continuously for seven years, then the defend- 
ant’s title ripened to the entire boundary of the hundred and sixty-nine 
acres described in the deed, which is the land claimed by them in their 
answer, and it will be your duty to answer the first issue ‘Yes,’ unless 
you shall find that such possession was made and held by defendants 
by mistake, and was so insignificant as to be insufficient to give notice 
of the possession. That the burden is upon the plaintiff in this case to 
satisfy the jury by the greater weight of the evidence that such 
possession was by mistake and not sufficient to give plaintiff notice.” 

The jury answered the first issue “Yes,” and his Honor set aside 
the verdict for errors of law in the charge, and defendants excepted 
and appealed. 


J. G. Merrimon and Harkins & Van Winkle for plaintiff. 
A. Hall Johnston for defendants. 


AuLEN, J. The admission of the defendants that the plaintiff is 
the owner of the 465 acres described in the complaint, except so much 
thereof as defendants could show title to by seven years adverse 
possession under color of title, placed the burden of proof on the 
defendants (Land Co. v. Floyd, 171 N.C. 544), and 1 was in rec- 
ognition of this principle that the first issue was framed as it is. 

The real controversy, then, between the plaintiff and the defend- 
ants on the trial was as to the extent and character of the possession 
by the defendants of the small part of the land cleared on the 169- 
acre tract. 

Possession which will ripen an imperfect into a ee title must 
not only be actual, visible, exclusive, and continued for the 
necessary period a time, but it must be under a claim of (13) 
right. “It is the occupation with an intent to claim against the 
true owner which renders the entry and possession adverse” (Parker 
v. Banks, 79 N.C. 485; Snowden v. Bell, 159 N.C. 500), and if the 
possession is by mistake or is equivocal in character, and not with 
the intent to claim against the true owner, it 1s not adverse. Green 
v. Harmon, 15 N.C. 168; King v. Wells, 94 N.C. 352; Land Co. 
v. Floyd, 171 N.C. 546. 
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In the last case the Court says, “Plaintiff contends that the evi- 
dence shows that defendant oecupied only a small strip of the land 
just across the line, and that possession of this small piece was not 
sufficient to extend the adverse possession by construction to the 
boundaries of the deed, which defendant claims as color of title. 

This question was discussed by Chief Justice Ruffin in Green v. 
Harman, 15 N.C. at p. 162, where he said: ‘The operation of the 
statute of limitations depends upon two things: The one is possession 
continued for seven years, and the other the character of that posses-. 
sion— that it should be adverse. It has never been held that the owner 
should actually know of the fact of possession, nor have actual know]- 
edge of the nature or extent of the possessor’s claim. It 1s presumed, 
indeed, that he will acquire the knowledge, and it is intended that 
he should. Henee, nothing will bar him short of occupation, which is 
a thing notorious in its very nature, and that must be contained seven. 
years in order to affect him, not that time to bring suit for redress of 
a known injury, but full opportunity to discover the wrong. To the. 
extent of the occupation there is prima facie, no hardship in holding 
that it is on a claim of title and adverse, and that the owner knew of 
it. Kvery man must be considered cognizant of his own title, the 
boundaries of his land, and of all possessions on it, either by himself 
or others. Ordinarily, possession taken by one of another’s land is 
of a part sufficient to quantity or value to show the jury that the 
possession was taken adversely, and also to afford unequivocal evi- 
dence to the other claimant of that intention. And so far as the actual 
occupation goes, 1t seems to furnish such evidence in almost all cases. 
If, indeed, two persons own adjoining lands, and one runs a fence so 
near the line as to induce the jury to believe that any shght encroach- 
ments were inadvertently made, and that it was the desire to run 
on the lines, the possession constituted by the inclosure might be re- 
garded as permissive, and could not be treated as adverse, even for the 
land within the fence, except as 1t furnished evidence of the line in a 
case of disputed boundary. The lme being admitted, it would not make 
a title where a naked adverse possession will have that effect, because 
there was no intention to go beyond his deed, but an intention to 
keep within it, which by a mere mistake he has happened not to 
do.” We followed this view of the law in Currie v. Gilchrist, 147 N.C. 
648, 

It is also well estabhshed with us that every possession of 

(14) land is presumed to be under the true title, and the defendants 
having admitted that the plaintiff has a paper title which she 
traces back to a grant by the State, this presumption would impose 
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the burden upon them of showing that the plaintiff had Jost her 
title by an adverse possession. Monk v. Wilmington, 187 N.C. 325; 
Bland v. Beasley, 145 N.C. 168; Land Co. v. Floyd, 167 N.C. 687. 

If, therefore, the defendants were claiming the 169 acres by adverse 
Bodscssion: if the burden of proving this adverse possession was on 
them, and if the determination of the question depended on the nature 
and character of the possession which they had of a small clearing 
on the 169 acres, it follows necessarily that the burden was on them 
to prove that they held the land in the clearing openly, continuously 
and adversely, and with intent to claim against the true owner, and 
that it was error for his Honor to charge the jury that the burden 
was upon the plaintiff “to satisfy the Jury by the greater weight of 
the evidence that such possession was by mistake and not sufficient 
to give plaintiff notice.” 

The defendants say, however, that this ine eon could not have 
misled the jury because his Honor charged the jury more than once 
that the burden of the first issue was upon the defendants, and they 
invoke the rule which we adhere, that a charge must be considered 
as a whole. 

It does appear from the record that his Honor char ged the jury sev- 
eral times that the burden of proving adverse possession was on the 
defendants, but at no time that they must show that the land within 
the si anine was not occupied by mistake, but dealing with the charge 
in the aspect most favorable to the defendants, it presents the case 
of instructions upon a vital question that are inconsistent. with, each 
other, and if so, a new trial was properly ordered, as the Court can- 
not. know Shick instructions a jury followed. 

It is said in Raines v. R. R., 169 N.C. 198, “An error in the charge 
must be eliminated by a retraction of it or a proper explanation. which 
will remove a wrong impression made by it, and the giving of another 
correct but conflicting instruction does not answer the purpose as it 
docs not produce desired results,” and again, in Horton v. Rh. &., 162 
N.C. 455, “In any view of the charge of the court, there are con- 
flicting instructions on material points and under such circumstances 
this Court should direct another trial. Williams v. Haid, 118, N.C. 
481; Edwards v. R. R., 129 N.C. 78; Westbrook v. Mees 135. N.C. 
402. » 

We are therefore of opinion that his Honor apee set aside the 
verdict on account of the error in his charge. | 

Affirmed. 


Cited: McNeill v. Manufacturing Co., 184 N.C, 423: Whitten v. 
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Peace, 188 N.C. 303; Penny v. Battle, 191 N.C. 224; Wallace v. 
Bellamy, 199 N.C. 764; Gibson v. Dudley, 233 N.C. 258; Price v. 
Whisnant, 236 N.C. 385; Memory v. Wells, 242 N.C. 280. 








A. A. WADSWORTH et at. v. M. B. COZARD rr AL. 
(Filed 22 December, 1917.) 


1. State’s Lands—Invalid Grants—cCloud on Title—Admissions. 


Where the plaintiff claims title to lands under a State grant, which 
defendant admits, but denies that it covers the locus in quo, but assumes 
to attack the plaintiff’s grant under Revisal, sec. 1748, as the party 
aggrieved and interested in the subject matter of the obnoxious grant: 
Held, the defendant has no interest in having plaintiff’s grant declared 
invalid, as a cloud upon his title, the plaintiff claiming nothing there- 
under against the title of the defendant under the latter’s grant. 

2. State’s Lands-——Stated Corners-——Cotemporaneous Survey—Evidence— 
Boundaries, 

Where lands are claimed under a grant from the State stating the be- 
ginning corner, and it is admitted that the lotus in quo is covered by the 
description given in the grant unless the beginning corner is located dif- 
ferently, evidence of a cotemporaneous survey locating the corner other- 
wise, does not vary the rule that the beginning corner is a matter of law 
under the call in the grant, in the absence of evidence showing an actual 
location; and testimony tending to establish certain corners, but not 
under a cotemporaneous survey, is inadmissible. 


_AppraL by defendants from Ferguson, J., at July Term, 1917, of 
GRAHAM. 

This is an action to remove a cloud from title. 

The plaintiffs allege that they are the owners of a tract of land 
particularly deseribed in the complaint and that the defendants claim 
an interest therein adverse to them. 

The defendants deny the title of the plaintiffs and allege that the 
grant under which the plaintiffs claim is void in that there is no entry 
on which the grant could issue. 

The defendants further allege that they are the owners of about 
twenty tracts of land specifically described in the answer. 

The plaintifis admit that the defendants are the owners of the land 
described in their answer, but deny the location of two of said tracts 
as claimed by the defendants. 

There is no exception in the record as to the location of one of these 
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tracts and the other tract as to which there is an exception is describ- 
ed in the grant of the defendant as follows: 

“Beginning on the southeast corner of No. 400 and runs north pass- 
ing the northeast corner of said number at 10 poles, 170 poles to a 
hickory; then west 600 poles to a cucumber N. E. corner of 4456; 
then south 170 poles; then east 600 poles to the beginning.” 

The defendants claim that the beginning corner of this grant is 
not at the southeast corner of No. 400, but that it is at a hickory 
and that there was a contemporaneous survey which located 
the corner at a hickory. (16) 

The defendants offered in evidence the field notes of the sur- 
veyor which are as follows: 

“Beginning on a hickory and stake, corner of No. 400, runs west 600 
poles to a cucumber, northeast corner of 4455; thence south 470 poles 
to a stake; then east 600 poles to a stake; then north 170 poles to a 
stake; then east 600 poles to a stake; then north 170 poles to the be- 
ginning. 11 April 1856. J. W. C. Piercy, C. 8.” 

They also offered evidence that the hickory was cnown as the 
corner of the grant and that on the line from the hickory there were 
old marks made by the surveyor who originally surveyed the tract. 

His Honor charged the jury that the southeast corner of No. 400 
was the beginning corner of the grant and the defendants excepted. 

The corner was located in accordance with this instruction and judg- 
ment was entered thereon from which defendants appealed. 


R. L. Phillips and Bryson & Black for plaintzffs. 
Merrimon, Adams & Johnson for defendants. 


Atuen, J. The defendants are not in position to attack the grant 
of the plaintiffs under Revisal, sec. 1748, which gives a right of action 
against a party holding under a grant improperly issued to the party 
agerieved, “inasmuch as none can be aggrieved unless he has an in- 
terest in the subject-matter of the obnoxious grant” (Carter v. White, 
101 N.C. 34), and it appears from the record that the plaintiffs have 
not only admitted that the defendants are the owners of all the land 
covered by their grants, but also that in the judgment from which 
the appeal is taken it was adjudged. 

What interest have the defendants in having the grant of the 
plaintiffs declared invalid when the plaintiffs claim nothing under 
it as against the title of the defendants? 

The language quoted from Carter v. White is approved in Henry 
v. McCoy, 131 N.C. 589, the Court adding in the latter case that 
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the purpose of the statute in permitting an attack on a grant by the 
party agerieved is “to remove a cloud overshadowing a previously 
acquired title.” 

Here there is no cloud sueciadoeins the defendants’ title because 
the plaintiffs claim nothing covered by their grants. - 

The defendants admit that the charge of his Honor as to the be- 
ginning corner is correct unless they have offered evidence of a co- 
temporaneous survey locating the corner otherwise than at the south- 

east corner of No. 400 and they rely on the field notes of 
(17) the surveyor for the purpose of showing such survey. 

We do not think these notes have this effect, in the absence 
of other evidence showing an actual location different from the calls 
in the grant. 

A comparison of the notes of the surveyor and the ealls in the 
erant show that they are substantially alike except that the notes 
begin at the second corner in the grant instead of the first, and in 
one the cucumber is said to be the northeast corner of 4456 instead 
of 4455 in the other, and possibly the course of the last line in the 
notes should be read south mstead of north. The same corners, the 
same trees, and the same courses and distances are called for in 
the notes and in the grant. 

The evidence of the two witnesses imtroduced by the defendants, 
Stuart and Burns, tend to establish certain corners, but not a cotem- 
poraneous survey, and when considered in connection with the notes 
of the survey was not sufficient to change the rule that the court must 
declare what are the boundaries and the jury must locate them. 

We have dealt with the notes of the surveyor upon the supposition 
that they represented a survey made about the time of issuing the 
grant but the dates given in the record, if correct, a not show this 
to be true. 

The date of the notes is April 11, 1856, and the grant is of date 
1850 and is signed by Ellis, Governor, who did not enter upon the 
duties of his office until 1 January 1859. The reference to the Declara- 
tion of Independence would indicate that the last date ought to be in 
1860. 

No error. 
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J. HE. CRAYTON v. CITY OF CHARLOTTE. 
(Filed 22 December, 1917.) 


1. Statutes—In Pari Materia—Municipal Corporations—Bonds. 


Chapter 131 Laws of 1915, limiting a municipal bond issue to 10 per 
cent of the assessed value of its real and personal property, should be 
eonstrued with the provisions of ch. 138, Laws of 1917, and the two nets 
being upon the same subject-matter and in pari materia. 


2. Same~——Property Values—Limitation—TIssuance. 

Chapter 131, Laws of 1915, limits the issuance of municipal bonds to 
10 per cent of its assessed real and personal property valuation, and ch. 
138, Laws of 1917 to 10 per cent of the net valuation of the property, etc., 
the later act expressly not requiring the passage of an ordinance, under 
the circumstances, for the submission of the question to the voters; and 
where a municipality has passed the ordinance required by the act of 
1915, for an election to be held on the proposition, which is held and the 
bonds approved after the enactment of the later act, and it appears that 
the property valuation was sufficient thereunder, the further proceedings 
being under the act of 1917, are valid, and the bonds are a valid muniei- 
pal indebtedness, 


Apprat by plaintiff from Webb, J., at November Term, 1917, 
of MECKLENBURG. (18) 

This is a controversy without action, under section 803 of | 
the Revisal to restrain the issue of $250,000 in bonds by the city 
of Charlotte for purchasing sites and building the necessary build- 
ings for the public schools of the city. 

The ordinance of the city of Charlotte calling the election on the 
bonds in question was passed on 23 February 1917. The election was 
called and held on 26 April 1917. This election was called by the ordi- 
nance of 23 February, under chapter 181, Public Laws of 1915. Sec- 
tion 6 of this chapter limits the right to issue bonds thereunder to 
10 per cent of the assessed value of the real and personal property 
in the city. At the time the ordinance was adopted the entire bonded 
indebtedness of the city of Charlotte, including assessment and water- 
works bonds. was $2,523,100, and the assessed: value of the property 
for taxation at said time was $24,500,000. 

On 5 March 1917, the General Assembly passed the Municipal Fi- 
nance Act, which beeame effective and the law of the State on 8 
March 1917. This law was effective at the date of the election above 
mentioned on 26 April 1917. The said Municipal Finance Aet pro- 
vides for the issue of bonds, upon the favorable vote of the people, 
up to 10 per cent of the net indebtedness of the city upon the assessed 
value of the property therein for the three previous years. The 
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net ndebtedness of the city of Charlotte at the time of the subse- 
quent resolutions of the governing body of the city of Charlotte 
directing and providing for the issue of the bonds was $1,903,000, 
and the average assessed value therein for three years was $24,475,- 
019. The difference between the limitation as prescribed in chap- 
ter 131, Laws of 1915, and chapter 138, Laws of 1917 (being the 
Municipal Finance Act), is that the Municipal Finance Act, in com- 
puting the indebtedness of the city, provides for a deduction of out- 
standing bonds secured by collateral as street improvement bonds 
and revenue producing bonds—as waterworks bonds, and striking 
the balance of what is called the net indebtedness of the city. The 
net indebtedness of the city, the resolutions of the governing body 
of the city at the time of the proposed issue of bonds was, and is, 
less than ten per cent of its assessed taxable property for the period 
mentioned in the act for 1917, under the rule of computation pre- 
scribed in said act. 

Upon these facts his Honor held that the defendant had the right 
to issue said bonds, and that the plaintiff was not entitled to the 
relief prayed for and the plaintiff appealed. 


(19) WVhaddeus A. Adams for plaintiff. 
Pharr & Bell for defendant. 


Auten, J. There are many subdivisions of the argument of the 
plaintiff attacking the proposed bond issue, but they all depend on 
the proposition that the election purporting to authorize the issue 
of bonds was called and held under chapter 181, Laws 1915, which 
provides that “No bonds shall be issued which together with all 
other bonded debt of the municipality shall exceed 10 per centum 
of the assessed valuation of the real and personal property situ- 
ated in said municipality,” and as the resolution was adopted call- 
ing the election, and the election held when the bonded indebtedness 
exceeded 10 per cent of the assessed valuation, there 1s no authority 
to issue the bonds. 

The question has been presented earnestly and forcibly in the 
briefs filed in behalf of the plaintiff and defendant, but the dili- 
gence of counsel and the researches of the Court have not discovered 
any authority directly in point, and we must turn to the language 
of the statutes and the evil intended to be remedied to find the Legis- 
lative intent and the effect of the limitation on the power to issue 
bonds. 

The act of 1915 confers the authority to issue bonds on the govern- 
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ing body of the city or town, but requires the approval of the quali- 
fied voters before issuing. The language is the “board of commission- 
ers, council, or other governing body is hereby authorized to issue 
bonds of such municipality in all respects as provided in the fore- 
going section, but before issuing said bonds the question of their 
issuance shall be submitted to the qualified voters of such municipal- 
ity.” 

The limitation in the act is on the power to issue bonds, and not on 
the right of the voters to approve, and as the power to issue is con- 
ferred upon the governing body, it is a limitation on the power of 
that body and not on the right to hold an election. 

The distinction between the limitation on the right to issue bonds 
and the holding of an action to ascertain the will of the voters does 
not rest on mere conjecture or on a technical and strained construc- 
tion of the act, but, on the contrary, is clearly recognized by the 
General Assembly in the act of 1915 and in the act of 1917, ch. 138, 
superseding it, which, being related and dealing with the same sub- 
ject-matter, should be construed together, because in the act of 1915 
the limitation is on the right to issue bonds—‘‘No bonds shall be 
issued”—while in the act of 1917, after requiring that all bonds shall 
be authorized by an ordinance, it is provided in section 19, subsec. 
2, that “The ordinance shall not be: passed unless it appears from 
said statement either thatthe net debt does not exceed 10 per centum 
of said average assessed valuation or that the net increase does not 
exceed three per centum of-the assessed valuation.” 

Why this change | in language, placing a prohibition on the frst step 
to be taken in the issuance of bonds, unless it was in the mind | 
of the General Assembly that the limitation in the act of (20) 
1915 related to the time of issuing the bonds? 

This is also in accord with the principle generally siauailing that 
“The time of the actual issue of municipal bonds is the time for de- 
termining whether the debt limit is exceeded” (28 Cyc., 1584), and 
it has been held in the application of the principle that “An ordin- 
ance is. not’ void which provides for a contract when financial condi- 
tion will permit” (28 Cyce., 1540, and note), which is the legal effect 
of the resolution of 23 February... | 

If it be objected that this construction attributes to the General 
Assembly the purpose of permitting an election to be held when no 
bonds can be issued, the answer is that authority must precede the 
issuing of the bonds, and time is required after authorization before 
issue, and frequently the retirement of a part of the municipal in- 
debtedness or an increase'in valuations may be foreseen, sometimes 
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much in advance of the event. And no injury can befall the tax- 
payer, as he becomes interested only when the bond is issued or the 
taxes collected for the payment of. principal and interest. 

We are, therefore, of opinion that under the act of 1915 the rela- 
tion between the fade biedaiens and the valuation of the property is 
to be ascertained as of the time of issuing the bonds. This does not, 
however, establish the right of the defendant to issue the bonds in 
controversy, because under the act of 1915 the indebtedness, computed 
as required by that act, without allowing certain deductions in the 
act of 1917, exceeds 10 per cent of the valuation. 

How is the question affected by the act of 1917? 

The act of 1917, ratified 7 March, known as the Munictpal Finance 
Act, provides in section 38 that “All acts and parts of acts, general or 
special (ineluding acts passed at this session of the General Assembly 
prior to the passage of this act), to the extent that they relate to 
the subject-matter of this act, are superseded by this act: Provided, 
however, (a) That acts and proceedings heretofore done or taken 
by any municipality or the voters thereof, or any board or officers 
thereof, pursuant to acts or parts of acts superseded by this act 
shall not be affected by this act, but all such acts or proceedings 
similar to any acts or proceedings provided for in this act shall 
have the same force and effect as if done and taken pursuant to 
this act, and only subsequent proceedings shall be taken as provid- 
ed in this act: Provided, further, (b) That in all cases where, pur- 
suant to acts or parts of acts so superseded, an ordinance or reso- 
lution has been heretofore passed authorizing the issuance of bonds 
or notes or calling an election for such purpose, nothing in this act 
shall prevent the issuance of the bonds or notes in accordance with 

the terms of such ordinance or resolution, and it shall not be 
(21) necessary to pass the ordinance provided for in section 17 

of this act, and no vote of the people shall be necessary for 
the issuance of such bonds or notes unless they are for purposes 
other than the payment of necessary expenses, or unless such vote 
shall be required by the terms of the acts or parts of acts so super- 
seded or by the terms of the ordinance or resolution so passed.” 

It supersedes the act of 1915 but validates proceedings already 
taken under the act and provides that bonds may be issued pursuant 
to ordinanees and resolutions calling for elections passed prior to 
the ratification of the act, and that subsequent proceedings shall be 
as prescribed in the act of 1917. If so, the resolution of 23 Febru- 
ary calling for the election on the question of issuing bonds is valid 
under the act of 1917, and as the ordinance required by the latter 
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act is dispensed with by section 38, subsection (b), the election of 
26 April was regularly called under the act of 1917; and if regularly 
called, it was a valid election, as no other irregularity has been point- 
ed out. 

If this conclusion is sound, the governing body of the defendant 
has called an election at hich the voters have given their approval 
to the proposition to issue bonds, and as the subsequent proceedings 
are to be taken under the act of 1917, the ascertainment of the pro- 
portion between the indebtedness and the assessed valuation of prop- 
erty must be under that act, and as it is conceded if this be done 
the indebtedness does not exceed 10 per cent of the assessed valua- 
tion, the defendant has the right to issue the bonds in question, and 
the same, when issued, will be binding obligations of the defendant. 

Affirmed. | 





ATTAS BRADSHAW er An. v. THE CITIZENS BANK OF 
BURNSVILLE ET At. 


(Filed 22 December, 1917.) 


Former Actions—Pleas in Bar—Actions—Executor s and Administrators— 
Fraud. 

Pendency of proceedings brought before the clerk wherein the executors 
of a deceased person are sought to be disallowed a credit. for the amount 
of a certain note alleged to have arisen out of transaction with a bank, 
involving fraud on the deceased, and transferred to the civil issue docket, 
to which the bank was not a party, cannot successfully be pleaded in bar 
to another action wherein the heirs at law are parties, joining the execu- 
tors for conformity, brought against the bank to recover moneys it had 
wrongfully received on acount of the alleged fraud. 


Crvin acrion tried before Carter, J., at July Term, 1917, of Mircu- 
ELL. 

In the answer defendants pleaded the pendency of another 
action pending in the Superior Court of Yancey County in ( 22) 
bar of the prosecution of this. The court sustained the motion 
to dismiss the action upon the fact of the pleadings, and plaintiffs 
appealed. 


Pless & Winborne, W. C. Newland, W. L. Lamber, and 8, J. Krvin 
for plauntiffs. | 

Merrimon, Adams & Johnston, J. Bis Ray, Hudgins & Watson, and 
Charles Hutchins for defendants. 
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Brown, J. The action which the defendants plead in bar of the 
prosecution of this action is entitled Lille Phillips et al. v. J. B. 
Hensley et al., Exccutors of B. 8. Hensley, and was decided in an 
opinion by the writer at the present session of this Court. The opin- 
ion 1s referred to for a statement of the facts as explanatory of this 
case, 

It will be seen that the aforesaid case was a proceeding instituted 
before the clerk of the Superior Court of Yancey County for the 
purpose of passing upon and auditing the final account of the exe- 
eutors of B. 8. Hensley. The proceeding was brought in the Su- 
perior Court by appeal, and heard and determined therein upon the 
sole question as to whether the executors were entitled to a credit 
for $14,000, being a note they claimed to have paid in full to the 
Citizens Bank of Burnsville. The defendant was not a party to that 
proceeding and had no interest in it. 

The plaintiffs in this action are the distributees and devisees of 
B. S. Hensley, and the defendants are his executors and the said 
bank. The executors are made parties as wit personal representa- 
tives of the estate. 

The complaint alleges that the excoutore aoacnilly paid said 
$14,000 note, that such payment was induced by the fraud, collusion, 
and SoneDnAGy of the officers of the bank with J. B. Hensley, the 
managing and controlling executor, who had been chashier of said 
bank and as such had embezzled large sums of the bank’s money. 
The complaint alleges: 

“That the said bank, in this conspiracy to take the property of 
the distributees and heirs at law of the said B. 5S. Hensley, and in 
the execution of said conspiracy so entered into with James B. Hens- 
ley, took property of the estate of B. S. Hensley of which the said 
bank then had possession and control in connection with the said 
James B. Hensley which was of at least the value of $20,000, but 
which amounts and values were arbitrarily fixed by the said bank 
at $12,710.08, well knowing at the time that the plaintiffs and other 
children of B. 8. Hensley were the owners of and entitled to said 

property. This amount arbitrarily fixed by the said bank as 
(23) the value of the property converted, which property these 

plaintiffs allege consisted of notes, bank stocks, other com- 
mercial paper and other personal property and lands, were incorrect 
and were of much greater value that that allowed by the said bank 
as hereinafter alleged; that James B. Hensley and Molton Hensley 
have been made parties defendant herein as executors for the reason 
that the plaintiffs are advised and believe that this action cannot be 


on 
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maintained against the defendant, the Citizens Bank of Burnsville, 
in the absence of such executors, and not for the reason that plain- 
tiffs are asking any judgment against said defendant’s executors.” 

It is thus seen that this action is brought against the bank to re- 
cover a large sum of money alleged to have been obtained from the 
executors illegally. The plaintiffs are but following the funds and 
property to which they aver they are entitled and which have been 
turned over to the bank in violation of their rights. The judgment 
in the proceeding in the Superior Court of Yancey County above 
referred to can in no way affect the determination of this action. The 
causes of action are not the same and the bank is no party to that 
proceeding. Emery v. Chappel, 148 N.C. 327; Woody v. Jordan, 69 
N.C, 189; Swepson v. Harvey, 69 N.C. 387. 

It is manifest that plaintiffs can have no relief against the de- 
fendant bank in the proceeding in Yancey. The Court erred in sus- 
taining the plea. 

Reversed, 


Cited: Cameron v. Cameron, 235 N.C. 85; McDowell v. Blythe 
Brothers, 236 N.C, 398. 





LILLIE PHILLIPS ET AL. v. J. B. HENSLEY ev at, ExecutTors or 
B. 8S. HENSLEY. 


(Filed 22 December, 1917.) 


1. Bills and Notes—Negotiable Instruments—Blank Amount—Principal 
and Agent. 


A note signed by the maker with blank left for amount, and intrusted 
by him to another for use, gives implied authority to the one to whom 
it is delivered to fill in the amount, and in the hands of an innocent pur- 
chaser constitutes the one to whom it was delivered the agent of the 
maker, and is valid and binding upon him. 


2. Same—Banks and Banking—Executors and Administrators——Account- 
ing. 

A bank is responsible for the conduct of its cashier in having a note 
signed by a third person as maker, in blank amount, and in wrongfully 
filling in the blank for a larger sum that intended and misappropriating 
the surplus to his own use, and where the maker has since died and the 
transaction is an item of the account with his administrator, the full 
amount thereof will not be allowed as a credit. 
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CiviL action tried before Ferguson, J., at June Term, 1917, of 
YANCEY. 
This proceeding was instituted betes the abit of the Sipeiai 
Court of Yancey County for the settlement of the estate of B.S. 
(24) Hensley, and involves the auditing of the account of his execu- 
tors, J. B. Hensley and Moulton Hensley. The final account of 
the executors was approved by the clerk, and the heirs at law and dis- 
tributees, who are the plaintiffs, appealed to the Superior Court. The 
cause was referred to W. M. McNairy to state the account and 
find the facts and render judgment. 
Upon the coming in of the report the piantins filed sxeeneione 
thereto. Upon the hearing before Ferguson, judge, a judgment was 
rendered June 1917, from which defendants appealed. 


. W. Wilson, W. C. Newland, S. J. Ervin, W. L. Lambert, Pless 
& Sey for plaintiffs. 
Merrumon, Adams & Johnston, Charles Hutchins, Hudgins & Wat- 
son, J. Bis Bai for cade 


Brown, J. The controversy centers around a note for O14, 000 for 
which the executors claim credit. In reference to this note, the re- 
feree finds these facts, which are adopted by the judge: 

On the 24th day of October, James B. Hensley owed the Citizens 
Bank of Burnsville four notes amounting to $10,600; in order to pay 
same, he secured one Carter Higgins to take a blank bank note to 
his father, B. 8. Hensley, for his signature, leaving the amount of 
said note, the time of its maturity, and the party to whom payable 
blank, and the said testator upon receipt of this blank note signed 
his signature to same and returned it to J. B. Hensley, leaving the 
amount of said note, the time of its maturity, and the party to 
whom payable blank, and the said J. B. Hensley inserted the sum 
of $14,000 payable to the Citizens Bank twelve months after date. 

The cashier of the bank, J. B. Hensley, discounted the note, de- 
ducting as discount $840, and out of the proceeds paid a note of $4,000 
B. S. Hensley owed the bank, credited B. S. Hensley’s account with 
$1,100, and deposited to his own credit $1,460, and then with the 
remainder paid four notes aggregating $10,600 that the cashier him- 
self owed the bank. 

The executors claim to have paid to the bank the $14,000 in full, 
and ask credit for that sum. It is contended by plaintiffs that the 
note is not a valid indebtedness of B. 8. Hensley, and that if the 
executors are not entitled to credit for the whole $14,000 as upon 
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a proper adjustment, B. S. Hensley did not owe the bank that much 
on the note. 

There is no doubt that the note, although signed in blank, is a 
valid obligation binding upon the estate of the testator. It is 
well settled that 1f the maker of an instrument intrusts it to (25 ) 
another for use with blanks to fill up, such instrument so de- 
livered carries on its face an implied authority to fill up the blank 
spaces and deliver the instrument. 

As between such party and innocent third persons, the person to 
whom the installment is intrusted is deemed the agent of the party 
who committed the instrument to his authority. The ruling is found- 
ed upon the principle that where one of two persons must suffer by 
the bad faith of another, the loss must fall upon the one who first 
reposed the confidence and made it possible for the loss to occur. 
This subject is fully discussed and the authorities cited in Rollins 
v. Ebbs, 138 N.C, 144. 

When the $14,000 note was discounted it was the cashier’s duty 
to place the net proceeds, after paying the $4,000 note, to B. 8. 
Hensley’s eredit; whereas he placed only $1,100. The remainder he 
wrongfully abstracted and applied it to his own debts and to his 
own credit. | 

It is evident that upon the facts found the cashier should have 
placed $9,160 to B. S. Hensley’s credit, instead of $1,100. He wrong- 
fully converted the balance to his own use. That the bank is liable 
for the conduct of its cashier in appropriating a customer’s funds to 
his own use is plain. LeDuc v. Moore, 111 N.C. 518. So when B. 8. 
Hensley died the bank owed him $8,060 and he owed the bank 
$14,000, leaving a balance due the bank of only $5,940. The executors 
were not authorized to pay any more, and are therefore not entitled 
to any larger credit. When the matter was heard by Judge Ferguson 
he came to the same conclusion and made a very clear statement. of 
his findings, but he madvertently overlooked the $1,100 placed to 
B.S. Hensley’s aceount and which it appears he had drawn out. 

The costs of this Court will be taxed against defendants and their 
appeal bond. 

Modified and affirmed. 


Cited: Williams v. Bank, 188 N.C. 200. 
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ANTHONY S. DAVIS anp Wire, KATE S. DAVIS, v. CHAMPION 
FIBER COMPANY. | 


(Filed 22 December, 1917.) 


Injunction — Title of ee Recovery—Damages— 
Principal and Surety. 


Where defendant, enjoined from cutting timber on the lands on contro- 
versy, admits the title of the plaintiff to the lands covered by his grant or 
deed, but the location of the lands thereunder is the disputed question, 
upon order dissolving the injunction as to a part of the locus in quo, the 
defendant is entitled to the damages he may have sustained by reason of 
having been wrongfully enjoined from cutting the timber, etc., on that 
part and to judgment accordingly against the plaintiff and his surety on 
the injunction bond. Revisal, sec. 818. 


Motes _ ao cause for judgment against plaintiffs and the United 

States Fidelity and Guaranty Company for damages upon two 

(26) undertakings in injunction proceedings, in the aggregate sum 

of $5,000, entered into in this cause by plaintiffs with the 

said Guaranty Company as surety, before Harding, J., at Fall Term, 
1917, of JACKSON. 

The matter was referred to Fred 8. Johnson, who note a report. 
assessing defendant’s damage at $10,000, but concluding, as matter 
of law, that defendant was not entitled to recover. Defendant filed 
exceptions, which were overruled by the court, Harding J., presiding, 
and the report confirmed. Defendant appealed. 


‘Walter E. Moore. Alley & Doathonbood for plaintiffs. 
Smathers &. Ward jor defendant. | 


Brown, J. This setion brought by the plaintiffs to recover cer- 
tain tracts of land described in the complaint, and for damages, is 
now before the Court to determine the right of the defendant, the 
Champion Fiber Company, to recover damages sustained by it by 
reason of the alleged illegality of the injunction issued by the court 
at the instance of the plaintiffs, all the other matters in controversy 
between the parties hereto raised by the pleadings having been settled 
and finally adjudicated by a judgment of the court below. 

It is admitted by defendant that plaintiffs are the owners of the 
grants of land set out in complaint, and that the defendant was re- 
strained from entering upon and carrying on its timber operations 
on the lands therein described. By reason of such admission, plain- 
tiffs contend that defendant was not wrongfully restrained, and there- 
fore cannot recover damages. That seéms to have been the opinion of 
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the able and painstaking referee as well as of the judge of the Su- 
perior Court. It appears, however, to us that while the title to the 
lands was admitted, the location of them was in dispute. That this 
was the real matter in controversy is shown by the following findings 
of the referee: | 

I find that according to the final judgment made by his Honor, 
E. B. Cline, judge, at February Term, 1915, of Jackson County Su- 
perior Court, the plaintiffs were declared to be the owners of the 
land in controversy of about 200 acres lying between the W. F. or 
Floyd Cook line and the Cook and Hargrove line shown on the map, 
and that the defendant, the Champion Fiber Company, was the 
owner of the timber on the McAden Balsam timber tract lying to 
the north of said grant 586, as per survey and location made by 
W. F. Cook, as shown on said map, and which included the 
strip of land lying in between the John H. Smith line and (27) 
the W..F. or Floyd Cook line, and by the order made by his 
Honor, E. B. Cline, judge, on 11 March 1915, aforesaid, the restrain- 
ing order and injunction was dissolved as to the strip of land lying 
between the John H. Smith and the W. F. or Floyd Cook lines of 
about 500 acres, after the said defendant had been restrained from 
felling, cutting and removing the timber, etc., from the lands describ- 
ed in plaintiffs’ complaint, for a period of more than six and one- 
half years, and was made permanent and continued in full force as 
to the strip of land of about 200 acres lying between the W. F. 
or Floyd Cook line and the Cook and Hargrove line. 

The referee further finds that the defendant was adjudged to be 
in contempt and fined for violating the restraining order in continu- 
ing to conduct its timber operations on the land that was finally 
adjudged to belong to defendant. 

The contempt proceeding was brought to this Court (150 N.C. 85), 
and that the real controversy is the location of the division line be- 
tween the lands of plaintiff and defendant clearly appears in the 
opinion of the Court, which is referred to for a statement of the case. 

It now appears that some 700 acres of land lay between the Smith 
line claimed by the plaintiffs and the Cook Hargrove line claimed 
by defendant, the title to which depended upon the location of the true 
dividing line. That has now been established, and by reference to 
the final judgment it will be seen that the plaintiffs were declared 
to be the owners of the strip of land on the north side of grant 586 
lying in between the Floyd Cook and Hargrove lines containing 
about 200 acres, and the defendant, the Champion Fiber Company, 
was declared to be the owner of the timber on the McAden Balsam 
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timber tract lying to the north of said grant 586, as per survey and 
location made by W. F. or Floyd Cook, as shown on said map, which 
included the strip of land lying on the north side of grant 586 and 
including the land lying in between the J. H. Smith and Floyd 
Cook lines, containing about 500 aeres, and it is on this latter strip 
of land that the defendant, the Champion Fiber Company, is seek- 
ing to recover damages of the plaintiffs by reason of the stoppage 
of its timber operations thereon by mjunction. 

The contention that the restraining order did not include the 500 
acres is untenable. It extended to all the land in controversy, and 
that embraced the 700 acres, of which plaintiffs reeovered only 200. 

By reference to the consent judgment of 11 March 1915, it will be 
seen that the parties and the court treated the restraining order up- 
on the idea that the same had been operative upon the strip of land 

lying in between the J. H. Smith and the W. F. or Floyd Cook 
(28) lines shown on the map. The language used in the first para- 

eraph of the restraining order being that the restraining or- 
der and injunction heretofore granted in this cause in favor of 
the plaintiffs against the defendant, the Champion Fiber Company, 
be and the same is hereby dissolved as to that part of the land in- 
cluded in said restraining order and injunction embraced in the 
tract of land conveyed by John H. McAden, executor, and others, 
to J. W. Ferguson lying to the north and outside of Welch grant 
586. _ > 

It is manifest that the injunction was operative and enforeed not 
only as to the 200 acres, but also as to the 500 acres lying between 
the John H. Smith and the W. F. or Floyd Cook lines. 

Our statute, Rev., 818, provides that “A judgment dissolving an 
injunction shall carry with it judgment for damages against the 
party procuring the injunction and the sureties on his undertaking 
without the requriement of malice or want of probable cause in pro- 
curing the injunction, which damages may be ascertained by a ref- 
erence or otherwise, as the judge shall direct, and the decision of 
the court thereupon shall be conclusive as to the amount of damages 
upon all the persons who have an interest in the undertaking.” This 
statute has been construed in several cases. Timber Co. v. Roundtree, 
122 N.C. 45; R&R. R. v. Mining Co., 117 N.C. 191; Crawford v. Pearson, 
116 N.C. 718. 

The contention that, because plaintiffs recovered a part of the land 
in dispute, they are exempt from all liability for damages by reason 
of the injunction cannot be sustained. It 1s now well settled that when 
an injunction is wrongfully issued as to any part of the plaintiff’s 


N.C] - SPRING TERM, 1918. 31 





PaRKS v. TANNING Co. 


demand, and is partially dissolved to that extent, the party en- 
joined will be entitled to such damages within the limit of the penal- 
ty of the bond as he may have sustained by reason of the issuing 
of the injunction. A. & E. Enc. of Law, vol. 16, PP. 464, 465, and 
cases cited; Rice v. Cook, 92 Cal., 144. 

Upon the findings of fact the defendant is entitled to judgment 
against plaintiffs and surety, the United States Fidelity and Guar- 
anty Company, for the sum of $5,000, the aggregate penalties of the 
two undertakings. 

Reversed. 


Cited: McAden v. Watkins, 191 N.C, 108. 





F., H, PARKS v. BURK TANNERY COMPANY anp SOUTHERN 
, RAILWAY COMPANY ET AL, 


(filed 22 December, 1917.) 


Master and Servant—Employer and Employee—Pleadings—Negligence— 
Railroads—Demurrer Ore Tenus—Car Couplings. 


Where the complaint in an action to recover damages for a personal 
injury alleges that the defendant employer, an industrial enterprise, 
owned and operated cars on a railroad siding, also so used by the railroad 
company, and while ceupling cars, in the course of his employment, fur- 
nished with a defective coupler, the plaintiff was compelled to kick the 
coupling with his foot, which was caught by a splinter and crushed, when 
his position rendered it impossible for him to signal the engineer of the 
railroad company to stop, etc.: Held, contributory negligence does not 
appear as a matter of law, and a demurrer ore tenus on the ground that 

the complaint does not set out a cause of action is bad. 


CLARE, C. J., concurring, 


AppraL from Justice, J., at October Term, 1917, of Burxe. 

The defendants, having filed answers to the complaint as (29 ) 
amended by leave of the court, demurredore tenus upon the ~ 
ground that it does not set out a cause of action. The demurrer was 
sustained and the action dismissed. Plaintiff appealed. 


Wz. A, Self and Spainhour & Mull for plaintiff. 
Avery & Ervin and 8. J. Ervin for defendants. 


_ Brown, J. The pleadings disclose that the plaintiff seeks to recov- 
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er damages for a personal injury for negligence, against the Tannery 
Company for requiring plaintiff, its employee, to couple up a car with 
defective coupling, and against the Southern Railway for delivering 
such a car to the Tannery Company. 

The complaint alleges that the defendant Tannery Company had 
tracks on which it kept engines and rolling stock in constant use in 
connection with the operation of its business in moving cars of its own 
as well as those delivered by the railway company. It 1s alleged that a 
car which plaintiff was directed to couple had a defective coupling, so 
that the same would not couple by impact, and was otherwise defec- 
tive and dangerous; that such coupling was out of alignment, and that 
it was necessary for plaintiff to push the same into alignment before 1% 
could couple, and that he put his foot on it to push it into alignment, 
when his foot was caught by a splinter and held so that he could not 
extricate himself nor signal to the engineer, and that his foot was crush- 
between the couplings of the two cars. 

Taking the allegations of the complaint to be true, as we must when 
a demurrer is interposed, we are of opinion that there was error in sus- 

taining it. It is probable that the learned judge based his ruling 
(30) upon the idea that it appears in the complaint that the plain- 
tiff contributed to his injury by putting his foot on or kicking 
the coupling and, therefore, could not maintain his action for damages. 

It appears that plaintiff is not an employee of the Southern Rail- 
way, and it is assumed, we presume, that the Tannery Company is 
not such a common carrier as comes within the purview of the act of 
the General Assembly of 1913, abolishing contributory negligence as 
a defense in actions by employees of railroads for personal injuries, 
and allowing evidence of it only in diminution of damage. 

It is true that where the contributory negligence of a plaintiff is 
patent upon the face of his complaint and it is of that kind which 
bars his recovery, it may be taken advantage of by demurrer. Burgin 
v. R. R., 115 N.C, 674. 

But we do not think that is the case here to the extent that the 
question may be determined upon demurrer ore tenus, Whether such 
defense is open to either or both of defendants and whether plaintiff's 
negligence was the proximate cause of his injury are matters that can 
be more properly determined when pleaded in the answer and after the 

facts are found. 

Reversed. 


Crakk, C. J., concurring. While Laws 1913, ch. 6 (Gregory’s Supp., 
2645a), provide that in case of contributory negligence, damages may 
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be apportioned between the corporation and the employee in propor- 
tion to the negligence of each, it must not be overlooked that the 
proviso to section 2 thereof specifies, “No such employee who may be 
injured or killed shall be held to have been guilty of contributory 
negligence in any case where the violation by such common carrier of 
any statute enacted for the safety of employees contributed to the in- 
jury or death of such employee.” 

This is an express adoption of the doctrine first laid down in Green- 
lee v. R. R., 122 N.C. 977, and Trozler v. R. R., 124 N.C. 191, before 
the passage ‘of any statute, that when the employee of a pailroad is in- 
jured or killed by the failure of the company to use safety appliances 
contributory negligence could not be pleaded either in defense or in 
mitigation of damages to any extent whatever. Both the State and 
Federal governments later passed statutes to that effect; and in adopt- 
ing the doctrine of comparative negligence since that time, the stat- 
utes, both State and Federal, have been careful to prevent the inference 
that contributory negligence to any degree can be a defense or miti- 
gation of damages where the company has failed to conform to the re- 
quirement of the statute in regard to safety appliances. | 

As there are in North Carolina over 40,000 railroad em- 
ployees, of whom a large part are employed in the operation (31 ) 
of trains, it is all-important to them that the above proviso in 
the statute should not be lost sight of, even when the matter is not 
directly brought up by an appeal, when an adverse inference might be 
drawn if the distinction is not adverted to. 


Cited: Ramsey v. Furniture Co., 209 N.C. 169. 





IRA HARGIS v. KNOXVILLE POWER COMPANY. 
(Filed 22 December, 1917.) 


1. Negligence—Imminent Peril—-Contributory Negligence. 
Where one is employed in a tent on a mountainside as a blacksmith 
with other employees of defendant cutting trees thereon, and the evidence 
~ ghows that one of these trees came down and a broken limb pierced the 
tent, broke the anvil, and another employee therein across from the anvil, 
which was in the way of the plaintiff, safely escaped by running; that a 
limb struck the ground at a place from which the plaintiff had jumped; 
that he only received warning when the tree was a distance of about 20 
- feet, and that he was running away so fast he could not turn, and his 
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impetus. carried him over a railroad dump, which caused the injury: 
_ Sembdle, the plaintiff, under such circumstances, could not be. considered 
guilty of contributory negligence. 


2, Same—Rule of Prudent | ‘Man—tInstructions, 


A charge of the judge to the jury must be construed as a . whole, and, if 
so construed, it is a correct statement of the law applicable. to the evi- 
‘dence arising under the pleadings, it will not be held as erroneous be- 
cause unconnected fragments thereof, taken separately, may appear to be 
erroneous; and where exception is taken to a fragment of the charge, be- 

- cause of the judge’s failure to charge the rule of the prudent man, this 
fragment will be construed with a preceding action, with which it is 
connected, and which states the rule of law a for by the ap- 
pellant. 


3. Negligence—-Measure of Damages. 


The rule for the measure of damages for a personal injury negligently 
inflicted was correctly charged by the judge to the jury under the de- 
cisions of Wallace v. R. R., 104 N.C., 442; Rushing v. R. R., 149 NC., 162, 

4, Mental Anguish——Negligence—Physical Injury. 

Under allegations of the complaint in an action to recover damages for 
a physical injury caused by defendant’s negligence, that plaintiff suffered 
certain serious injuries, from which he continues to suffer, etc, “great 
pain and distress,” he may recover for actual suffering, both of mind 
and body, when they are the immediate and necessary consequence of 
the negligent injury. 


__ Action, tried before Webb, J., at May Term, 1917, of Jackson, 
upon these issues. 
(32) 1. Was the plaintiff Ira Hargis injured by the negligence of 
the defendant, as alleged in the complaint? Answer: “Yes.” 
2. Did the plaintiff, by his own negligence, contribute to his injury? 
Answer: “No.” 
3. What damage, if any, is the plaintitl entitled to recover? Answer: 
“$1, 950. 2} 
From the iuggment vengenen defendant appealed. 


Walter E. Moore, J. J. Hooker, Alley & Leatherwood for plaintiff. 
Bryson & Black, Sherrill & H arwood for defendant. 


Brown, J. There are no exceptions to the evidence, and the excep- 
tions to the charge on first issue have been abandoned, and on the ar- 
gument in this Court the evidence of negligence of defendant is admit- 
ted. The assignments of error relied upon are directed to the charge on 
the second and third issues. 

The testimony tends to prove that plaintiff was a blacksmith in the 
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employ of defendant, and at time of the injury at work with one Nor- 
ton at his forge in a tent on a mountainside. The woods force of de- 
fendant were cutting down timber trees Just above the tent, A tree was 
cut down and rolled down the mountainside on the tent and smashed it 
and broke the anvil. 

The plaintiff testified: “On the 19th day of May, 1916, I was work- 
ing on the railroad grade in a temporary shop. This shop was located 
on the grade of the railroad that comes up the Tennessee River about 
100 feet over the river. The shop in which I was at work was a tent. I 
supposed I was placed there by Mr. Ashworth, the superintendent on 
the job. I was engaged: in doing the work, and the negroes were upon 
the cliff and cut a tree into the shop. Mr. Norton, my helper, hollered 
to me to look out, or to get out, and I heard the tree coming and I 
jumped off over the dump where they had bridged the road. When I 
ran out of the shop to this corner, Norton was near this end and ran 
down the grade, I was back in the back end, near the vise. The tree 
struck on the right-hand side andi a limb about 6 inches through broke 
in two and ran into the ground near where I was standing, and a limb 
hit the anvil and breke it. I had no time-to consider what to do. The 
tree was within 20 feet of the shop when the boy hollered, and by the 
time I hit the ground when I made the first jump, the tree hit the 
ground where I had been standing. I first received warning from Nor- 
ton, my helper. | ran and; jumped off the dump. The tree was within 
20 feet of the shop when Norton hollered to me.”’ 

Norton testified that there was a hole in the tent and he looked out 
and saw the tree coming about 20 feet above. He was near the door 
and plaintiff was on other side of forge. Norton ran out and down the 
grade and was unhurt. He says that “if Mr. Hargis had followed me 
and went the way I did he would not have been hurt, but he could not 
go that way because the anvil and forge were between us. He came out 
the door the same way I did, but instead of going down the grade as I 
went he went over the bank. He was running so fast he could not turn. 
The grade in front of the shop was between 314 and 4 feet. He ran 
directly across the grade and jumped over the rocks down the 
bank. If he had stopped at the door of the tent he would not (33) 
have been hurt. If he had gone down the grade he would not 
have been hurt.” 

We doubt if the plaintiff can be held guilty of contributory negli- 
gence in any view of the evidence. Suddenly he was confronted with 
imminent danger of death or seriously bodily injury. He had not a 
moment for reflection. Frightened by his desperate plight, he ran out 
of the tent and jumped over the dump. He could not follow Norton on 
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_.account of the position in which he was placed, and, according to Nor- 
ton’s evidence, he ran so fast that he could not turn, and was thus car- 
_ried by the impetus over the dump. 

Under such circumstances, the law does not hold men to that degree 

of responsibility it does when there is time for reflection. The danger 
was.so imminent that plaintiff had to act on intuition. He had no time 
to do otherwise. Dortch v. R. R., 148 N.C. 575; Hinshaw v. RB. R., 
118 N.C. 1047. But it is not necessary to rest our opinion upon that 
ground, as we are of opinion that the issue was found for plaintiff 
_under correct instructions as to the law. 
_ The defendant excepts to this part of the court’s charge: “If you 
find from this testimony that the first thing he knew he was notified by 
his helper, and that he heard the tree coming, and that he was under 
the tent, and if you find that he was apprehensive that the tree was 
coming on him, and if you find that he believed that he was going to 
suffer death or great bodily harm, and acting on the impulse of the 
moment he ran out of the way of the tree and ran down the embank- 
ment, then it will be your duty to answer the second issue ‘No.’ ” 

The criticism of the defendant is that the court failed to instruct the 
jury that the plaintiff, under the trying circumstances in which he was 
suddenly placed, must, in the opinion of the jury, have acted with ordi- 
nary care and, cireumspection, such as a reasonably prudent man would 
have exercised under the conditions with which plaintiff was confront- 
ed. 

We think the court did instruct the jury that under the circumstances 
in which he was placed the plaintiff must have exercised ordinary care 
and prudence and that the jurors were to judge of that. Immediately 

preceding and connected with the portion of the charge except- 
(84) ed to the court gave this further instruction: 

“Tf you find from this testimony that this tree was coming down 
on him, if you are satisfied by the greater weight of the evidence that 
this plaintiff, after he was notified by his heldper that the tree was 
coming—if the defendant has satisfied you by the greater weight of the 
evidence that this plaintiff saw or could have seen this tree coming in 
time to get out of the tent and avert the injury, and did not do it, 
he would be guilty of contributory negligence. If you find that he 
failed to do what a reasonably prudent man would have done under 
the circumstances, if you find his conduct was not such as a reason- 
ably prudent man would have been under the circumstances, and that 
that is the reason he got hurt and by that failure he was injured, if 
you find this to be the fact, by the greater weight of the evidence, 
you will answer the second issue ‘Yes.’ ” | 
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It is not permissible to take one excerpt from the charge and con- 
demn the whole charge accordingly. Daniel v. Dixon, 161 N.C. 377; 
Kornegay v. R. R., 154 N.C. 389. 

As saidi by Mr. Justice Walker at this term in State v. Orr, “The 
charge must always be viewed as a whole and considered in the rela- 
tion of each part to every other part.” 

So viewing the charge of the judge in this case, we see no reason to 
think that the jury failed to comprehend that it was their duty to 
judge of the reasonableness of plaintiff's conduct. The portion of his 
Honor’s charge complained of relative to the measure of damages is 
not erroneous. It followed well settled decisions. Wallace v. R. R., 
104 N.C. 442; Rushing v. R. R., 149 N.C. 162. 

The plaintiff does not set up “mental anguish” as an element of 
damage as distinct from physical suffering. In fact, there is no refer- 
ence to “mental anguish” in ipsissimis verbis in the complaint. The 
plaintiff alleges andi testifies that he was seriously bruised and suffered 
great bodily injury, “from which injuries he continues to be sick, sore, 
maimed, and disordered, and still suffers great pain and distress.” As 
all pain is mental and centers in the brain, it follows that as an ele- 
ment of damage for personal injury the injured party is allowed to 
recover for actual suffering of mind and body when they are the imme- 
diate and necessary consequences of the negligent injury. Rushing v.. 
R. R., 149 N.C. 163; 3 Sutherland, 261. 

No error. 


Cited: Keller v. Furmture Co., 199 N.C. 414. 





H. MATTHEWS v, CAROLINA AND NORTHWESTERN RAILWAY 
COMPANY, | 


(Filed 22 December, 1917.) 


1. Negligence——Legal Duty—dAct of God—Railroads— Cars as Dwelling— 
Storms—Master and Servant, 


A railroad company which has permitted. an employee the use of its 
box cars at a siding as a residence for himself and family owes him no 
legal duty to have the cars moved to a place of safety upon the approach 
of a storm which ficods the cars with water and destroys his household 
effects, and consequently is not liable for damages, they being caused my 
the act of God, for which the company is not responsible. 
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2. Bailment——Control and Possession—Railroad Cars—Dwelling. 


A railroad company is not liable as bailee for the household goods of 
an employee it permits to use its box car at a siding for a dwelling, 
.. Possession and control being essential elements in the law of bailment. 


Civin Action tried before Carter, J., at July Term, 1917, of 
(35). Carawsa, upon these issues: 
sys eagle Were the plaintiff’s goods destroyed by he negligence of 
the defendant? Answer: “Yes.” 
2..If so, what damage are plaintiffs entitled to sees Answer: 
“8150. +3 
From the judgment render ad defendant ouenleds 


D. DB. Russel and R. H. Shuford for plaintiff. 
J. H. Marion, W. C. Feimster, and’ M.H. Yount for. defendant 


ACen, J. The evidence tends te prove that plaintiff was employed 
by defendant as an assistant coal heaver at its coal chute at Cliffs, a 
station on Catawba River. By permission of defendant, plaintiff and 
his family occupied as a residence two unused shanty cars located on a 
side track near the chute. They lived in the cars with their household 
effects from 1 May to 16 July, 1915. On that night an unprecedented 
flood swept over the banks of the Catawba, submerged the shanty cars 
and destroyed plaintiff’s property therein. 

The evidence shows that during the day of the 16th, before the water 
reached the track on which the shanties were located, a freight train in 
charge of Conductor Winkler passed Cliffs going towards Hickory. 
Nothing was said to Winkler by the plaintiff Matthews or by Askew, 
his foreman, about moving the cars. After the freight train passed in 
the afternoon, Askew, plaintiff’s brother-in-law, phoned the defendant’s 
shops at Hickory and requested that an engine be sent out to move the 
shanty cars. At that time the water had not reached the shanties. He 

was told that there was only one engine there, and that had to 
(36) be held on account of a washout on the line at another point. 

It had required Winkler from 2:30 until 6 o’clock that same 
afternoon to get his train from Cliffs to Hickory, a distance af two 
or three miles. 

The Court overruled a motion to nonsuit, Shion is assigned as error. 
The exception is well taken. We know of no principle of law that im- 
posed upon the defendant the legal duty to protect and rescue plain- 
tiff’s chattels from the destructive consequences of an act of God. 

The plaintiff was occupying the shanty cars as a residence by per- 
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mission of defendant. His relation to defendant was that of a servant 
who has brought his effects upon the master’s premises by his permis- 
sion, the servant retaining personal control of his property. The law 
imposes no duty upon the master to rescue his servant’s goods from the 
consequences of a destructive agency for which the master was in no 
way responsible. The cause of the destruction was the act of God and 
not that of the master. Labbatt, 15. 

The rule is thus stated by the Georgia Court in Allen v. Hixon, 36 
S.E. 810: “When an employee, without fault on the master’s part, 
becomes placed in a dangerous or painful situation, the master is under 
no positive legal duty of exercising all reasonable care and diligence to 
effect such employee’s speedy release. Being in no way responsible for 
the unfortunate occurrence, the master cannot be said to be guilty of a 
tort if he does not promptly take active steps in coming to the rescue. 
The only duty arising under such circumstances is one of humanity, 
and for a breach thereof the law does not,:so far as we are informed, 
impose any Hability, ” 24 Cye. mie and notes, and note to 42 L. R. a 
863 (N.S.).- 

To illustrate: Suppose plaintiff had et a farmer’s tenant ane 
in a tenant house on the banks of the Catawba, and when the flood be- 
gan to rise he had telephoned his landlord to bring his team andi remove 
his household goods, and the landlord had failed to do so. Would the 
landlord be liable? Certainly not. The law imposed no such duty on 
him, although humanity did. Causes of. action arise only for violations 
of duties imposed by municipal law. Unfortunately for plaintiff, he 
failed to have his ears attached to Winkler’s freight train, as he could 
have done; and when he phoned to Hickory for help, the defendant’s 
only engine there was necessarily detained to meet another pressing de- 
mand. Had this not been so, we doubt not that it would have heen pene 
to plaintiff’s relief. . - 

The position that defendant may be held | as a Baile of the neat 
goods is untenable. Possession and control are essential elements in 
the law of bailment. The defendant was not in possession of the goods 
simply because they were in its shanty cars any more than a landlord 
would be in possession of his tenant’s household effects simply because 
he had furnished the tenant a house to live in. 6 Corpus Juris., 1102. 

The motion to nonsuit is allowed. 

Reversed, 


Cited: State v. Hall, 224 N.C. 321. 
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STANDARD GROCERY COMPANY v. C. D. TAYLOR & aca 
. (Filed 12 December, 1917, ). 


Vendor and Purchaser — Contracts — Interest — Payment — —_ - Damages — 
Statutes. 


Where the contract of sale of merchandise provides for. the payment 
of interest on past due bills, the interest is regarded as the same as 
the principal debt, and a payment of the principal alone will not dis- 
charge the claim unless accepted in satisfaction of the entire debt (Re- 
visal, sec. 859), there being a distinction between this and the principle 
applicable where an interest charge is imposed by way of damages for 
failure to pay the principal sum when due, and the payment of the 
principal “will bar an action for the interest.” King v. Phillips, 95 N.C., 
245, cited as controlling. . . 


Crviu action, tried on appeal from a justice’s court before 

(37) Ferguson, J., and a-jury, at Spring Term, 1917, of Waravea. 
—_ The action was to recover an amount of interest claimed to 
be due on an account for goods sold and delivered, the principal money 
having been closed by defendant’s notes, which were subsequently 
paid. The facts relevant te closing account by defendant's s notes for 
principal are stated in case on appeal as follows: 
- “On 380 October 1914, defendant owed to plaintiff the sum of $1,- 
485.96 as the principal on past due bills and two or three bills which 
would mature some time during the month of November thereafter; 
and on said 30 October 1914, defendant C. D. Taylor & Co. executed 
to plaintiff five notes at Valle Cruces, N. C., in the plaintiff's absence, 
the said plaintiff being at. Elizabethton, Tenn.; five notes for the ag- 
gregate sum of the principal, $1,485.96, which notes were afterwards 
paid.” | 

Verdict and judgment for plaintiff for $86.59 and mene accrued 
on account, and defendant excepted and appealed. 


John H. Bingham and E. S. Coffey for plaintiff. 
L. D. Lowe and F. A. Linney for defendant. 


Hoke, J. The decisions in this State are to the effect that, when 
interest. on a moneyed demand is stipulated for as a part of the agree- 
ment, 1t is as much a part of the debt as the principal money, and a 

payment of the principal will not annul the claim for the in- 
(88) terest unless such payment has been received and accepted in 
satisfaction of the entire claim as provided for in section 859 
of the Revisal. When there is no agreement for interest, and the charge 
is imposed by way of damages for failure to pay the principal sum 
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when due, the payment of the principal is held to “bar an action for 
the interest.”” This distinction is clearly pointed out and approved in 
King v. Phillips, 95 N.C. 245, and, on the record, we consider that 
case as decisive of the present appeal. 

There was evidence on the part of plaintiff tending to show that this 
account was made for goods sold and delivered; that the contract be- 
tween the parties was that on bills paid at maturity there should be a 
discount of 1 per cent and on bills past due there should be an interest 
charge at the rate of 6 per cent. 

There was evidence of defendant to the contrary, but the jury have 
accepted plaintiff’s version of the matter, and, under the authority 
cited, the recovery in his favor must be upheld. 

No error. 


Cited: Bank v. Insurance Company, 209 N.C. 19; Hood v. Smith, 
296 N.C. 574. : 





MRS. LOUISE DICKS MARSHALL er at v. R. P. DICKS Ef At, 
ADMINISTRATORS OF M, ©. DICKS, DrEcEASEn. 


(Filed 12 December, 1917.) 


1. Contracts, Wegal—Courts. 

Our courts will not enforce the obligations of an executory contract 
which is illegal or contrary to public policy or against good morals, or 
lend their aid to the acquisition or enjoyment of rights or elaims which 
grow out of or are necessarily dependent upon such contracts. 


2, Same——Fraud—In Pari Delicto. 

A conveyance of lands to defraud or avoid creditors is illegal; and 
where such is made the ground for recovery by an heir at law, con- 
tending that it was so made by his mother to the defendant for her bene- 
fit during her life and then in trust for her heirs at law, he and the 

defendant are in pari delicto, and the law will leave them in statu quo. 


8. Contracts, Dlegal—Fraud—Pleadings—Alegations——-Courts. 

Where the plaintiffs claim land as heirs at law of a deceased gran- 
tor who had made a conveyance of the same with intent to defraud 
his creditors, and their right to recover is made to depend upon the 
illegal transaction, it is not necessary that they allege fraud on the 
part of the defendant, the grantee in the deed, for the court to deny 
a recovery. 


Crvin Action, tried before Cline, J., and a jury, at July Term, 1917, 
of RANDOLPH. 
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The action was instituted by plaintiff, two of the children, 
(39) heirs at law and distributees of M. C. Dicks, deceased, to en- 
force the payment of $5,600, being balance due on a note and 
mortgage executed by G. F. Hankins to Mrs. M. C. Dicks (now de- 
ceased) and transferred by written assignment absolute in terms to 
defendant R. P. Dicks, a son of Mrs. Dicks, such transfer and as- 
signment alleged by plaintiffs to have been in trust to collect the 
proceeds and pay to said M. C. Dicks if living, and if collected after 
her death to pay same to her heirs at law, etc. H. M. Worth, ad- 
ministrator of M. C. Dicks, having failed to sue for or collect said 
amount, was made party defendant, the other defendant being the 
son, R. P. Dicks, and two daughters, also distributees and heirs at 
law of said M. C. Dicks. 
At close of the plaintiff’s testimony, on motion, there was judgment 
of nonsuit, and plaintiff having duly excepted appealed. 


Walser & Walser and Brittain for plaintrff. 
W.C. Hammer, R. C. Kelly, and King & Kimball for defendant. 


Hoxg, J. The evidence on the part of plaintiff tended to show that 
during her lifetime, Mrs. M. C. Dicks, now deceased, holding a note and 
mortgage on which there was a balance due of $5,600, transferred same 
by written assignment absolute in terms to her son, defendant R. P. 
Dicks, and at the time of the transfer there was an agreement by parol 
that the assignee should hold and collect the note in trust for his 
mother; that at such time the said M. C. Dicks was involved in debt 
and the. transfer was made by her with the intent and purpose to 
avoid payment of her debts. Said M. C. Dicks- thereafter died, and 
the present action is instituted by plaintiffs, two of her children and 
heirs at law and distributees, against R. P. Dicks to enforce. an account- 
ing of the proceeds alleged to have been collected andi now held under 
and by virtue of said assignment, the other children of deceased’ be- 
ing made parties defendant, and also the administrator of M. C. Dicks, 
he having declined to join in said litigation. | 

Upon these facts, we concur in the view of his Honor below that the 
plaintiff should be nensiited: 

It is the fixed principle with us and, so. far as we are aware, of all 
courts administering the same system of laws, that when the parties 
are in part delicto they will not enforce the obligations of an. execu- 
tory contract which is illegal or contrary to public policy or against 
good morals. Nor will they lend their aid to the acquisition or enjoy- 
ment of rights or claims which grow out of and are necessarily de- 
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pendent upon such a contract. Fashion Co. v. Grant, 165 N.C. 453; 
Pfeifer v, Israel, 161 N.C. 409; Lloyd v. R. R., 151 N.C, 586; | 
Edwards v. Goldsboro, 141 N.C. 60; Culp v. Love, 127 N.C. (40) 
457; King v. Winants, 71 N.C. 469; Blythe v. Lovinggood, 24 

N.C. 20; Sharp v. Farmer, 20 N.C. 255; McMillan v. Hoffman, 174 
U.S. 639-654; Battle v. Nutt, 29 U.S. (4 Pet.), 184; Armstrong v. 
Toler, 24 U.S. 258 (11 Wheat.); 1 Waites Act. & Def., 43. 

In King’s case, supra, it is held as follows: “The law prohibits every- 
thing which is contra bonos mores, and, therefore, no contract which 
originates in an act contrary to the true principles of morality can be 
made the subject of complaint in courts of Justice.” In Blythe v. Lov- 
inggood: “An executory contract, the consideration of which 1s contra 
bonos mores, or against the public policy or the laws of the State, or in 
fraud of the State, or of any third person, cannot be enforced in a 
court of justice.” And in Sharp v. Farmer: “No action can be sus- 
tained in afirmance and enforcement of an executory contract to do an 
immoral act, or one against the policy of the law, the due course of 
justice, or the prohibition of a penal statute.’”’ And in Battle’s case (4 
Peters), supra: “The law leaves the parties to such a contract as it 
found them. If either has sustained a loss by the bad faith of a parti- 
ceps criminis, it is but a just infliction for premeditated and deeply 
practiced fraud. He must not expect that a judicial tribunal will de- 
grade itself by an exertion of its powers to shift the loss from one to 
the other, or to equalize the benefits or burthens which may have 
resulted from the violation of every principle of morals and of law.” 
And in Armstrong v. Toler (11 Wheat.), supra: “Where a contract 
grows immediately out of and is connected with an illegal or an im- 
moral act, the law will not lend its aid to enforce it. So if the con- 
tract be in part only connected with the illegal considerations and 
growing immediately out of it, smouen in fact a new contract, it is 
equally tested by it.” 

The cases in this jurisdiction hold father that a conveyance or con- 
fact made between the parties with the intent to delay, hinder and de- 
fraud one’s creditors comes directly within the principle. Pass v. Pass, 
109 N.C. 484; York v. Merritt, 80 N.C. 285. 

It 1s urged in behalf of plaintiffs that the position is AGP open to de- 
fendants on the record, for the reason that there are no allegations of 
fraud in the pleadings, but this, too, must be resolved against the appel- 
lants, Where a litigant is making a fraud perpetrated on him the basis 
of his claim, or is seeking to set aside deeds or contracts on that ground, 
then the fraud charged must be averred and ordinarily the essential 
facts must be set forth with sufficient fullness and accuracy to indi- 
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cate the fraud charged and to apprise the offending party of what 
he will be called on to answer (Mottu v. Davis, 151 N.C. 238); but 
the principle has no application to cases like the present, and, so far 
as examined, the Courts have uniformly held that wherever it appears, 

and with or without averment in the pleadings, that a litigant 
(41) is asking the aid of the Court in the enforcement. of rights 

growing out of an illegal or immoral transaction and dependent 
upon it, relief or recovery is denied. As said in some of the cases, it 
is not that the Courts favor the one or the other, but it declines to 
interfere and leaves the parties where they have placed themselves 
by the unlawful or iniquitous agreement. 

In Cansler v. Penland, 125 N.C. 578, it was held in effect that, in 
such case, the law withdraws its support as soon as the illegality of a 
contract is discovered, and Favzrcloth, C. J., delivering the opinion, 
quotes with approval from Coppel v. Hall, of Wallace, 74 U.S. 542, as 
follows: “The defense is allowed, not for the sake of the defendant but 
of the law itself. It will not enforce what it has forbidden and de- 
nounced. . . .. Whenever the illegality appears, whether the evidence 
comes from one side or the other, the disclosure is fatal to the case. 
No consent of the defendant can neutralize its effect, A stipulation 
in the most solemn form to waive the objection would be tainted with 
the vice of the original contract, and void for the same reasons. 
Wherever the contamination reaches, it destroys. The principle to be 
extracted from all the cases is that the law will not lend its support 
to a claim founded on its violation.” And to like effect is Oscanyan v. 
Arms Co., 103 U.S. 261; Reid v. Johnson, 67 Pac. 381; Sheldon v. 
Pruessner, 35. Pac. 201; Cumberland Tel. & Tel. Co. v. City of Evans~ 
ville, 127 Fed. 187- 198: Richardson v. Buhl, 77 Mich. 6382. | 

In Richardson’s case, supra, it -was held: “Courts of their own mo- 
tion will take notice if illegal contracts which come before them for 
adjudication and will leave the parties where they have placed them- 
selves.” And, in Sheldon v. Pruessner, supra: “The courts, in the due 
administration of justice, will not enforce a contract in violation of 
law, or permit plaintiff to recover upon a transaction in violation of 
public policy, even if the invalidity of the contract or transaction be 
not specially pleaded. 

In the present case the owner, having in her lifetime, by written 
assignment, absolute in terms, transferred the note and mortgage in 
question to defendant, the plaintiffs claiming as volunteers, can only 
recover by establishing the agreement as alleged and relied on that the 
assignee was to hold in trust for the owner, and that the facts showing 
that this transaction was for the purpose of hindering, delaying and 
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defrauding creditors of the owner. The law leaves the parties where 
they have placed themselves in reference to the property and, on the 
record, we must hold that recovery has been properly denied. 

No error. 


Cited: Rush v. McPherson, 176 N.C. 565; Price v. Edwards, 178 
N.C. 496; Finance Co. v. Hendry, 189 N.C, 554; Colt v. Kumball, 190 
N.C. 171; Waddell v. Aycock, 195 N.C. 270; Tomberlin v. Bachtel, 
211. N.C. 268: In re Publishing Co., 231 N.C. 398; Insulation Co. v. 
Davidson Co., 248 N.C. 255, 





( 42 ) 


THE OBSERVER COMPANY AND 8. J. HOLLAND vy. J. H. LITTLE Et at, 
RECEIVERS FoR REID LIVERY COMPANY. 


(Filed 12 December, 1917.) 


1. Deeds and Conveyances—-Conditional Sales—-—Statutes—Registration. 


By Revisal, sec. 988, conditional sales reserving title in the bargainor 
are required to be in writing and registered in the same manner, and 
have the same legal effect as provided for chattel mortgages (Revisal, 
sec, 982), and by the latter section “No deed in trust nor mortgage for 
real and personal estate shall be valid at law to pass any property as 
against creditors or purchasers for a valuable consideration from the 
donor, bargainor,” etc., “but from the registration of the same’; there- 
fore such conditional sales are regarded as chattel mortgages and void 
as to creditors and purchasers, except from registration. 


2, Corporations—Receivers—Title——Creditors—-Statutes. 


Upon the insolvency of a corporation and the appointment of a re- 
ceiver under the provisions of Revisal, sec. 1224, the corporate proper- 
ty vests in the receiver from his appointment, and the receiver repre- 
sents the creditors as well as the owner, excluding the general creditor 
from taking any separate or effective step on his own account in fur- 
therance of his claim; and the proceedings for the receivership is in 
the nature of judicial process by which the rights of the general credi- 
tors are “fastened upon the property.” 


3. Same—Conditional Sales. 


Where the bargainor under a conditional sale to a corporation has not 
recorded the instrument, as required by Revisal, secs. 982, 983, and a 
receiver has been appointed under the provisions of Revisal, sec. 1224, 
his right to a preferential lien has been lost by his failure to register 
the instrument, the receiver representing the rights of the other credi- 
tors, and he is only entitled as any other general distributee of the 
funds. 
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CiviL ACTION heard on case agreed before om J., at May Term, 
1917, of MECKLENBURG. 

On the hearing it was made ia appear that in ‘August 1916, S. 
J. Holland sold to the Reid Livery Company a pair of horses for 
$390 and no part of same had been paid; that in January 1917, the 
plaintiff, The Charlotte Observer, sold to Reid Livery Company an 
auto truck for $650, and there had been paid thereon the sum of 
$136.15, leaving a balance due of $518.85; that the property was 
passed to the Reid Livery Company by written agreement in which 
title was retained in the respective vendors till the entire purchase 
price was paid; that subsequently, the Reid Livery Company being 
insolvent, on proceedings properly instituted, the defendants were 
appointed receivers of sald company for the purpose of converting 
its assets into cash, paying same to creditors, and winding up the af- 
fairs of the corporation; that, by order of court, said property had 

been sold by receivers and proceeds passed over to the clerk 
(43) of the court to be held subject to liens and equities of all parties 

in interest. On these facts, it was adjudged by the court as 
follows: 

“Tt is, therefore, considered, adjudged, and decreed that neither peti- 
tioners be allowed a specific and prior lien on the property claimed by 
them, respectively, as against the receivers. It is further ordered that 
the claim of the Observer Company for $513.85 be accepted, and the re- 
ceivers are directed to pay the same pro rata with other creditors. It 
is also considered and adjudged that the claim of 8. J. Holland for 
$390 is accepted, and the receivers are directed to pay the same pro 
rata With other creditors.” 

From this judgment plaintiffs appealed. 


Morrison & Dockery for plaintrf. 
McNinch & Justice for defendant. 


Hoke, J., after stating the case: Our statute, Revisal, sec. 982, pro- 
vides, in effect, that “no deed of trust nor mortgage for real or personal 
estate shall be valid at law to pass any property as against creditors or 
purchasers for a valuable consideration from the donor, bargainor or 
mortgagor, but from the registration of the same.” etc, And section 
983, “That all conditional sales of personal property in which the 
title is retained by the bargainor shall be reduced to writing and 
registered in the same manner, for the same fees and with the same 
legal effect as is provided for chattel mortgages,” ete. 

By the express terms of the law, therefore, and under various de- 
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cisions construing the same, these conditional sales are to be regarded 
in this jurisdiction as chattel mortgages and void as to creditors and 
purchasers except from registration. Clark v. Hill, 117 N.C.:11; Butts | 
v. Screws, 95 N.C,.215; Brem v. Lockhart, 98 N.C. 191. 7 

In order for a creditor to avail himself of these registration statutes, 
it 1s very generally understood that he must by some judicial process 
or method take steps to fasten his claim upon the property. In one or 
more of the decisions on the subject, it is said that he should be 
“armed: with legal process” for the purpose. Considering the case in 
recognition of the principle, we are of opinion that. the title of de- 
fendant 1s in full compliance with the requirement, they having been 
duly appointed receivers in a statutory proceeding instituted for the 
purpose of winding up the affairs of an insolvent corporation and dis-— 
tributing the assets among its creditors. 

Under this statute, section 1224, it is provided: “That all the real 
and personal property of an insolvent corporation, wheresoever situat- 
ed, and all of its rights, franchises, and privileges, shall, upon appoint- 
ment of a receiver, Immediately vest in him and the corporation 
shall be divested of the title thereto.” In section 1207:.“That ( 44 ) 
after payment of all allowances, expenses, costs and the satis-: 
faction of all special and general liens upon the funds of the corpora- 
tion, to the extent of their lawful priority, the creditors shall be paid 
proportionably to the amount of their respective debts,” etc. 

Under decisions apposite, it has been held here and elsewhere that 
the recervers in such case are to be considered as representing credi- 
tors as well as the owner, enabling him in their favor to avoid fraud- 
ulent conveyances by the debtor and otherwise insist on their rights. 
Pender v. Mallet, 123 N.C. 57; Porter v. Williams, 9 N.Y. 142. A 
position that. prevails in this jurisdiction both as to trustees and in 
assignments for the benefit of creditors. Taylor v. Lauer, 127 N.C. 
157; Bank v. Adrian & Vollers, 116 N.C. 537. And it is held further 
with us that after proceedings instituted and receivers appointed, no 
general creditor can, on his own account, take any separate or effec- 
tive steps in furtherance of his claim. Odell Hardware Co. v. Holt- 
Morgan Mills, 173 N.C. 308. 

Under these conditions, it is in accord with right reason that a pro- 
ceeding of this character and the appointment of receivers thereunder 
shall be considered in the nature of judicial process by which the rights 
of general creditors are ‘fastened upon the property,” within the mean- 
ing of the principle, and avoiding all claims for specific liens which 
have not obtained legal priority by having the same duly registered 
as provided and required by law; and well-considered authority is in 
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full support of the position. Harrison v. Warren Co., etc., 183 Mass. 
123; American Machinery Co. v. New England Buck Co., 87 Cam., 
369; Duplex Printing Co. v. Clipper, etc., Co., 213 Pa. St., 207; Recewer 
of Graham Button Co. v. Charles Spielman, et al., 50 N.J.E., 120; 
Smith v. Orr, 224 Fed. 71; Farmers’ Loan & Trust Co. v. Minneapolis 
Engine Co., 35 Minn. 543. 

On the questions presented, it was held in the New Jersey case: “A 
creditor of a mortgagor, to be in position to contest the validity of a 
chattel mortgagor, must have his debt fastened on the mortgagor’s 
property. By an adjudication of insolvency and the appointment of 
a receiver, the debts of creditors at large of an insolvent corporation 
are fastened on its property. A deed or other instrument which is 
void as against creditors is void also against those who represent 
creditors. The receiver of an insolvent corporation is the representative 
of its creditors, and as such may, by suit or defense, avoid any instru- 
ment which is void as against them. To successfully contest the 
validity of a chattel mortgage, the receiver of an insolvent corporation 
is not required to show that it is fraudulent as to creditors, but all 
he need do is to show such facts as, under the statute, render it void 
as against the creditors of the corporation.”’ 

And speaking to the reason and justice of the position, in- 

(45) terpreting a Missouri statute not dissimilar, Sandborn, J., said: 
“At the time this receiver was appointed, the creditors of the 
furnace company had the right to procure and levy attachments or 
executions on the property here in controversy. The appointment of 
the receiver and his seizure of the same thenceforth prevented them 
from exercising that right. It is just and equitable that the receiver 
whose appointment prevented the creditors from exercising their right 
to avoid the condition should exercise that right for them. The Courts 
of Missouri declare that a creditor armed with process may avoid 
or disregard the condition of his debtor’s unrecorded contract of sale, 
and they have held a ereditor who has sued out an attachment or 
execution against the property of such a debtor, placed it in the hands 
of the sheriff and caused him to levy it upon the property sold, is 
such a creditor. A ereditor who has sued out an order of the court 
of equity that a receiver be appointed, and that he take possession 
of all the property of the debtor for the purpose of its administration, 
sale and distribution among the creditors, who has placed the order 
in the hands of the sheriff and has caused him to seize the property 
is not less armed with process. Indeed, he is armed with a more com- 
prehensive and effective process—a process by which all the prop- 
erty of the debtor may be seized, administered, sold and distributed. 
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“In view of these considerations, the conclusion is that a receiver 
appointed in a suit in equity instituted by a creditor against his in- 
solvent debtor to administer and convert into money the property 
of the debtor and distribute the proceeds among creditors has the 
power of creditors armed with process to disregard or avoid, under 
the statutes, section 2889, Revisal, 1909, the unrecorded condition 
in a contract of conditional sale,” ete. 

And to like effect, Gilfillan, C. J., in the Minnesota case, supra, said: 
“The pendency of the proceedings disables the creditors to go on, each 
in his own behalf, to enforce his claim by action, Judgment, execu- 
tion and levy. So that unless all the rights of the creditors can be 
enforced in this proceeding, unless their rights to avoid transfers can 
be made available by means of it, then it is to some extent an ob- 
struction rather than a remedy to them. It is evident that it was in- 
tended to facilitate and not hinder a complete remedy; and this it 
will not do unless its scope is to apply to satisfaction of the creditors 
all the property of the corporation applicable to that purpose, that is, 
all the property which, but for the proceeding, they could have so ap- 
plied. For these reasons, we decide that the receiver may avoid any 
transfers void as to creditors.” 

We are aware that there are numerous decisions in other States 
which uphold the contrary view, and the Supreme Court of the United 
States, in York Mfg. Co. v. Cassel, 201 U.S. 344, in construing the 
former bankruptcy statute, has approved this position in ref- 
erence to the title of the assignee, a position that was later (46) 
changed by legislative amendment. Some of these opposing 
decisions were in States where contracts of conditional sale were not 
required to be registered. In others, such contracts were only avoided 
as against judgment or attaching creditors, etc. But in any event, and 
notwithstanding the high respect always due these eminent Courts, 
their decisions on the questions presented here and the principle they 
support may not be recognized in this jurisdiction where the statute, 
as stated, confers the title of the insolvent on the receivers from the 
time of their appointment such receiver is held to represent creditors, 
and his appointment serves to restrict the general creditors from any 
resort to other judicial process in special protection of their interests, 

We find no error in the disposition of the cause, and the judgment 
of the Superior Court must be 

Affirmed. 


Cited: Starr v. Wharton, 177 N.C. 324; Hardware Co. v. Garage 
Co., 184 N.C. 126; Motor Co. v, Johnson, 184 N.C. 384; Douglass v. 
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Dawson, 190 N.C. 463; Trust Co. v. Motor Co., 193 N.C. 664; Ac- 
ceptance Corporation v. Mayberry, 195 N.C. 512; Manufacturing Co. 
v. Price, 195 N.C, 604; Finance Corporation v. Hodges, 230 N.C. 583; 
Mitchell v. Battle, 231 N.C. 69; Investment Co. v. Chemicals Labora- 
tory, 233 N.C. 297; Sales Co. v. Weston, 245 N.C. 629. 





‘BETTIE WHITFIELD Et at v. W. B. DOUGLAS, AGENT, EY AL, _ 
(Filed 22 December, 1917.) _ | 


1. Wiltetukoipeniation Intent “vesiiag of Estates. 


Subject to the provision that the intent and purpose of ne testator, 
aS expressed in his will, shall always prevail except when. the same is 
in violation of law, the rule is that when the will is sufficiently ambig- 
uous to permit of construction, the Courts will lean to that interpreta- 
tion which favors the early vesting of estates, and that the first. taker 
of an estate by will is ordinarily to be considered as the primary ob- 
ject of the testator’s bounty. 


2. Same—cContingent Remainders. . 

Upon a devise of lands to one with a limitation over on the death 
of the first taker without issue, these words will be given their natural 
meaning and effect the estate with the contingency until such death 
without issue, unless it appears from the terms of the will that an 
earlier time was intended when the estate of the first taker should 
become absolute, ; 


3. Same—‘“‘Children Then Living.” 

A devise of lands to testator’s children “to have and to hold to them 
and their heirs in fee simple forever,” but upon condition that “no 
part of said property is to be disposed of until my youngest child then 
living shall arrive at the age of 21 and until after the death of my 
husband,” with provision for a home for the husband; that when the 
youngest child shall become 21 and upon the death of the husband, 
all of the testator’s estate be equally divided between the testator’s 
named children, ‘share and share alike; and should either of them 
die without issue, then their share shall be equally divided between 
my other children then living, or should either or any of them die 
leaving issue, then shall such distributive share go to such issue left’: 
Held, construing the will to ascertain the intent, the devise became 
absolute at the time designated for the division, the. expression “then 
living” referring to that of the arrival of the youngest child of age and 
the death of the husband. | 


Civit action, heard on case agreed before Stacy, J., holding 
(47) courts of the Sixth Judicial District in November 1917, from 
LENOIR. 
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On the hearing it appeared that prior to September, 1896, Bettie G. 
Whitfield died leaving a last will and testament, which has been duly 
admitted to probate, and the portion of said will material and relevant 
to this controversy is as follows: 

“T give and devise to my children, William Cobb Whitfield, Annie 
W. Outlaw, Sallie E. Whitfield, Bettie Whitfield, James Richard 
Whitfield, Harriet Lucy Whitfield, all my real estate, to have and to 
hold to them and, their heirs in fee simple forever, and all my personal 
property to them and their assigns forever, upon the conditions as 
follows: No part of said property is to be disposed of until my young- 
est child then living shall arrive at the age of 21 years and until 
after the death of my husband, Nathan B. Whitfield. The dwelling- 
house I now occupy, or such other house as may be hereafter built, 
shall be a home for my husband during his life; that the annual 
rents, profits and incomes derived from my plantation shal! be devot- 
ed to the support and education of my children, to the necessary re- 
pairs of the houses and plantations, and the surplus, if any, of such 
rents and profits shall be used in such manner as my executor here- 
inafter named may deem best, without being required to give any 
account of the same, When my youngest child then living, and after 
the death of my husband, shall arrive at the age of 21 years, it is 
my will and desire that all my real and personal estate be equally 
divided between my above-named children, share and share alike; 
and should either or any of them die without issue, then their share 
shall be equally divided between my other children then living; or 
should either or any of them die leaving issue, then shall such dis- 
tributive share go to such issue left.” 

The will then appoints the husband executor, to serve without bond, 
ete. That the husband, executor, has died and all the children men- 
tioned in the disposing clause of the will having become 21 years of 
age, partition of the real estate, the subject of the devise, was had 
among the said children, devisees and heirs at law, the present plain- 
tiffs, Bettie and Hattie Whitfield, being awarded their share of the 
property; that in November 1917, these plaintiffs entered into a con- 
tract with defendant, making disposition of their said property for 
valuable consideration and requiring that a good title be conveyed; 
that defendants, averring their readiness and ability to comply with 
the terms of the contract on their part, allege that plaintiffs 
are not entitled to relief for the reason that they cannot make (48) 
a good title to the property as they have contracted to do. : 

His Honor, being of opinion that, on the facts presented, the title 
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offered was a good one, gave judgment that the contract be enforced. 
according to its terms, and defendants excepted and appealed. 


Rouse & Rouse for plaintrffs. 
Julius Brown for interveners, N. W. Outlaw and Bettie Cobb Out- 


law. 


Hoxg, J. “Subject to the position that the intent and purpose of the 
testator as expressed in his will shall always prevail, except when the 
same is In violation of law, it is a recognized rule with us, when the 
will is sufficiently ambiguous to permit of construction, the Courts 
should lean to that interpretation which favors the early vesting of 
estates, and that the first taker of an estate by will is ordinarily to 
be considered as the primary object of the testator’s bounty.” Citizens 
Bank v. Murray, at the present term; Bank v. Johnston, 168 N.C. 
304; Dunn v. Hines, 164 N.C, 118. 

Our recent decisions further hold that when an estate by will is left 
to one with a limitation over on the death of the first taker without 
issue, these words will be given their natural meaning and effect the 
estate with the contingency until “such death without issue,” unless it 
appears from the terms of the will that an earlier period was intended 
when the estate of the first taker should become absolute. Bizzell v. 
B. & L. Assn., 178 N.C. 158; Rees v. Williams, 165 N.C. 201; S. c., 
164 N.C. 128; Smith v. Lumber Co., 155 N.C. 389; Elkins v. Seigler, 
154 N.C, 374; Perrett v. Bird, 152 N.C. 220; Harrell v. Hagan, 147 
N.C. 111; Whitfield v. Gorris, 184 N.C. 24; Williams v. Lewis, 100 
N.C. 142; Buchanan v. Buchanan, 99 N.C. 308. 

Considering the present devise in view of these principles, we are of 
opinion that, by the terms of the will, the testatrix intended an earlier 
period for estate of the first takers to become absolute, to wit, at the 
period of division had on the death of her husband and the coming of 
age of her youngest child. She begins the limitations in question with 
the very significant statement that “No part of my property is to be 
disposed of until my youngest child shall arrive at the age of 21 and 
until after the death of my husband and executor.” Then after direct- 
ing that the property shall be kept together under the management and 
control of her husband and until the coming of age of her youngest 
child, the will provides for a division among her children, share and 
share alike; and if any of them die without issue, then their share shall 

be equally divided between my other children then living, ete. 
(49) It thus appears that the testatrix desired that the share of a 
child dying without issue shall be “divided”; and when con- 
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strued in connection with the former portion of the will, that none of 
the property be disposed of till the death of her husband and the 
coming of age of the youngest child, and in reference to the position 
that the law favors. the early vesting of estates, we think it clear that 
it was the mind and purpose of the testatrix that the devise should 
become absolute at the time of division had; and the clause that 
“the share and a child dying without issue shall be divided among 
my issue then living,” the expression “then living” refers to the period 
of division, and not otherwise. Several recent and well-considered 
decisions of the Court are in support of this interpretation. Bank v. 
Johnston, supra; Dunn v. Hines, supra; Price v.. Johnson, 90 N.C. 
593, and many others could be cited. 

The case of Williams v. Lewis, supra, cited for appellants, is not 
in necessary conflict with this position. In that case it was held that 
there being nothing in the terms of the will to indicate that an earlier 
period was intended, except the mere fact that a partition was provid- 
ed for, the limitation over on the death of the first taker should be con- 
strued: according to the natural import of the words used and effect the 
estate with the contingency until the time designated. A similar de- 
cision, and for.a like reason, was rendered by this Court in the recent 
case of Springs v. Hopkins, 171 N.C. 486. In the case before us, how- 
ever, there being additional terms in the will indicating that the estate 
should become absolute at the time of division had, we concur in his 
Honor’s view that the title offered is a good one and has been correctly 
adjudged that defendants must comply with their contract. 

Affirmed. 


Cited: Hinson v. Hinson, 176 N.C. 614; Thompson v. Humphrey, 
179 N.C. 54; Ex parte Rees, 180 N.C. 198; Goode v. Herne, 180 N.C. 
478; Smith v. Creech, 186 N.C. 190; Westfeldt v. Reynolds, 191 N.C. 
806; House v. House, 231 N.C. 220; Elmore v. Austin, 232 N.C. 19. 





J. ROBERT DILLS Er aL v. THE CHAMPION FIBER CO. eEt at. 
(Filed 22 December, 1917.) 


Removal of Causes—Diversity of Citizenship—Federal Courts—-Statutes— 
» Answer—Time to Plead—-Extension of Time-—Waiver. 

The Federal statute regulating the removal of causes from the State 

to the Federal courts for diversity of citizenship requires that the mo- 
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tion, supported by proper petition and bond, be made before the time 
for answering expires as fixed by the laws of the State or by rule of 
the State courts “in which said suit is instituted and pending,” the 
expression “rule of court” referring to a standing rule having the 
force of law: and where a general order to plead has been made by the 
trial judge, without exception by the movant, and he afterwards files 
his answer in time therein allowed, but after the expiration of the 
statutory time, he will be deemed to have acquiesced in the order and 
to have waived his right, and jurisdiction will be retained in the State 
court. 


CiviIL action, heard on motion to remove the cause for di- 

(50) versity of citizenship to the Federal one before bale J, at 

May Term, 1917, of Jackson. 

The facts relevant to: the question picenies and the Judgment of 
his Honor thereon denying the motion, are as follows: | 
' 1. That the summons in the above-entitled cause was duly issued on 
25 January 1917, as appears by the endorsement thereon, and was 
served upon the defendant company on 26th January and on the de- 
fendant W. R. Smith on the same date. 

2. That under the rules of court, the next term of the Superior Court 
of Jackson County convened on 19 February 1917, and was the return 
term of said summons and the term in which pleadings were by law 
required to be filed unless time therefore was granted by the court; 
that the said Superior Court for Jackson County did convene on 19 
February 1917, and was in session for almost two weeks. 

3. That on 27 February 1917, the following entry was made by the 
clerk upon his docket, and I take it that it was made by leave of the 
court or at the direction of the court, to wit: “Upon calling summons 
docket, the usual order was made allowing plaintiffs and defendants 
to file pleadings in all cases where no special order has been made.” 
Some of the members of the Jackson County bar construes this order 
to mean thirty days to file complaint and thirty days thereafter to 
answer, and others of the bar contend that it means until the next 
term to file pleadings. 

4, That plaintiff filed his complaint in this cause on 17 April 1917, 
and the defendants filed an answer thereto on 16 May 1917; that the 
counsel for the defendant attended the said Superior Court, which con- 
vened in Jackson County on 19 February 1917. 

5. That when the order was made as set out in the third finding of 
facts, as appears of record, neither the defendant nor its counsel ob- 
jected or excepted to said order; that some time after the adjournment 
of the said term of court the defendant’s counsel requested the plain- 
tiff’s counsel to furnish the defendant with a copy of the complaint 
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filed in the cause, which was done, and the defendant filed an answer 
thereto at the time above stated. 

6. That the defendant filed its petition and bond in due form, asking 
a removal of the cause to the District Court of the United States on 
15 May 1917. 

Upon the foregoing findings of fact by the court, the court 1s of the 
opinion that the defendant is not entitled to have its cause 
removed as petitioned for, and the court so holds and adjudges, (51) 
and defendant’s motion to remove is hereby denied. 

It was agreed that the petition for removal contained the necessary 
allegations of fraudulent joinder, and that the only question for the 
determination of the court was as to whether or not. petition was filed 
in due time. If it was, then an order was to be made removing the 
case to the Federal Court; and if it was not, then the case was to be 
retained. 

Defendants excepted and appealed. 


No counsel for plainttff. 
Martin, Rollins & Wright for defendant. 


Hoxe, J. The Federal statute as to a defendant’s right to remove a 
cause for diversity of citizenship (Fed. Judicial Code, sec. 29) requires 
that such motion shall be made at or before the time for answering 
expires as fixed by the laws of the State or by rule of the State courts 
“in which said ‘suit is instituted and pending.” 

This term “rule of court” appearing in the statute has reference to 
a standing rule having the force of law (Mecke v. Mineral Co., 122 
N.C. 790-97; Fox v. R. R., 80 Fed., 945), and the decisions in this 
State interpreting the statute are to the effect that where the time to 
file pleadings has been extended on the application of the parties, or 
when such time is given at some particular term by order of court, and 
same 1s not objected to, such order is taken to have been acquiesced in 
by defendant, and the right of removal is thereby waived. Patterson v. 
Fiber Co., at the present term; Ford v. Pridgeon River Lumber Co., 
155 N.C. 352; Bryson v. R. R. 141 N.C. 594; Howard v. R. R., 122 
N.C, 944; Moon on Removal of Causes, see. 156. 

In the ease of Hyde v. R. R., 167 N.C..584, cited and chifly relied 
upon by appellant, the defendant objected to the order giving time to 
plead, duly excepted to same, filed his petition for removal as soon aft- 
er complaint was filed as opportunity was offered. 

Speaking to this distinction, Associate Justice Walker, delivering the 
opinion in the Hyde case, said: “At no stage of the case has the de- 
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fendant been in fault. It has done all that it could to save its rights. 
The law does not require the performance of the impossible. The ex- 
tension of time was duly objected to and the defendant can lose noth- 
ing by the adverse ruling of the Court allowing it,” ete. 

On the present record the defendant, as stated, having acquiesced in 
the order extending the time to plead, has been properly held to have 
waived his right of removal and the judgment denying his application 
must be . 

Affirmed. 


_ Cited: Powell v. Assurance Society, 187 N.C. 597; Burton v. Smith, 
191 N.C. 607; Butler v. Armour, 192 N.C. 515. 





(52 ) 


MECHANICS BANK AND TRUST COMPANY v. H. B. WHILDEN, 
KE. S. JOHNSTON, TRUSTEE, ET AL. | 


(Filed 22 December, 1917.) 


1. Evidence—-Depositions—Relevancy—Former Trial. 


While depositions properly and regularly taken and introduced on a 
former action between the same parties or those in privity therewith 
may properly be introduced on the later trial under ecertain circum- 
stances, their rejection will not be held for error unless it is made to 
appear that the proposed evidence was relevant and reasonably caleulat- 
ed to have appreciable effect in the verdict. 


2. Evidence—Declarations—Corroboration—Appeal and Error. 


Declarations not admissible as substantive evidence under the rule 
are properly rejected as corroborative of evidence excluded on the 
trial when there is no substantive evidence of like effect. 


3. Boundaries—Evidence—Declarations—Interest—Ante Litem Motam. 


Parol evidence of declarations as to the placing of the corner of private 
lands of which the title is in dispute is allowed when made ante litem 
motam by a declarant who was disinterested at the time and dead at 
the time of trial; and in such ease the lapse of time is not always con- 
trolling. 


4, Same—Remote Period——Definite Corners. 


Parol evidence of common reputation as to the placing of a corner, 
on the question of private boundary, is admissible when shown to have 
existed for a remote period and direct evidence of its origin is not 
likely to be procurable; such reputation must always be shown to 
have existed ante litem motam, and should attach itself to some muni- 
ment of title, or natural object, or be fortified by testimony of occupa- 
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tion and acquiescence tending to give the land some definite and fixed 
location. 


5. Same—State Grants. 


Where both parties to the action claim lands by mesne conveyances 
under separate grants from the State, and the controversy is made to 
depend upon the location of the lands under the defendant’s grant, with 
description, “Beginning at a locus near the gap of the trail, between 

_Jobnson’s and McManus’, and runs,” etc., and defendant insists the 
~~ locus was at “J,” while the plaintiff that it was at “O,” Held general 
reputation as to the location of an indefinite tract of land, not shown 
to have been at a remote period or ante litem motam, ete., is properly 
exeluded, and general reputation as to the location of the Johnston 
' and McManus tracts and the trail between tending to show the corner 
locus at “O” is competent, it appearing that the declarant was dead, 
disinterested, and his declarations made ante Litem motam, the lapse 
of time not considered controlling. 


ca ACTION to recover land, tried before Ferguson, J., and a jury at 
June Term, 1917, of GraHamM. 

Plaintiff claimed the land under and by virtue of Grant No. 
7315, of date August 1885, covering the land, and introduced said 
grant in evidence. Defendant, admitting possession, claimed the land 
| under Grant No. 3522, of date May 27, 1872, and introduced 
(53) same evidence. It was admitted by defendant that plaintiff, 

by proper mesne conveyances, could connect itself with its 
grant introduced by it, and by plaintiff that defendants had a proper 
paper title connecting them with their Grant No. 3522. 

The controversy, then, was strictly on the true location of defend- 
ant’s grant and whether same covered the land in dispute. The calls of 
said grant are as follows: “Beginning at a locus near the gap of the 
trail, between Johnston’s and McManus’, and runs N. 45 E, 127 poles 
to a stake, then N. 80 E. 226 poles to a stake; thence S. 10 W. 223 
poles to a stake; thence S. 80 W. 226 poles to a stake; thence N. 320 
poles to the beginning.” 

Defendant. insisted that the beginning corner of their grant, the 
locus, was at a point marked “J” on the map, and so placed, the 
course and calls of the grant covered the land. 

Plaintiff contended that the locus, or beginning corner of defendant’s 
srant, was not at “J,” but at a point marked “O,” a mile away or near 
that. 

On issue submitted the jury rendered the following verdict: 

“Have defendants located their grant (3522), and if so, at what 
point is the beginning corner?” Answer: “N.” 

Judgment for plaintiff and defendants excepted and appealed. 
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J. N. Moody for plaintiff. 
Bryson & Black, A. W. Horn, and R. C. Phillips for defendant. 


Hox, J. We have carefully examined the record and find no rea- 
son for disturbing the results of the trial. It was chiefly urged for 
error that the court, on objection of plaintiff, excluded a disposition, 
offered by defendant, of William Williams taken in a former suit be- 
tween these parties other than Fred 8. Johnston, the record of such suit 
having been first introduced, showing that the cause involved prac- 
tically the same issue as that now presented, and on proof ultra that 
the deponent was now 84 or 85 years of age, very feeble, and resident 
in the State of Tennessee. 

So far as the subject-matter of the two actions are concerned, and the 
identity of the issues involved, we incline to the opinion that the dep- 
osition could have very well been received in evidence, in accord 
with the principle expressed and approved in the recent and well-con- 
sidered case of Hartis v. Electric Ry., 162 N.C. 236, opinion by As- 
sociate Justice Allen, a position that should undoubtedly prevail in 
case the new party, Fred S. Johnston, has acquired and holds his 
interest In privity with the former action, a fact that is very prob- 

ably true. Settee v. Electric Railway, 171 N.C. 440; Cooper 
(54) v. KR. R., 170 N.C. 490; Bryan v. Malloy, 90 N.C. 509. 

The exception, however, is not available to defendant on the 
present record, for the reason that it nowhere appears either that the 
deposition was introduced on the former trial or that it was sufficient- 
ly regular in the way of notice or otherwise to justify its admission, 
and, further, it is nowhere shown by suggestion or otherwise that the 
contents of the deposition were material to the inquiry. Waiving the 
question of any irregularity of the deposition, as the objection was 
not made on that ground, it has been uniformly held with us that, in 
order for the rejection of evidence to constitute reversible error it 
must appear that the proposed evidence was relevant and was reason- 
ably calculated to have appreciable effect on the decision of, the i issue. 
Gowms v. Training School, 169 N.C. 736. 

The objection to the declarations of this deponent and her persons 
as to the placing of a disputed corner fails with the exclusion of the 
deposition. It appearing that the declarant is now alive, his statements 
are not admissible as substantive evidence under the requirements for 
the reception of hearsay evidence of this character.. They could. only, 
therefore, be received in corroboration of his testimony, and this hav- 
ing been excluded, the exception is disallowed. We.do not, understand 
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that the learned and careful counsel insist on this objection if the dep- 
osition has been properly excluded. 

Defendants, further, object to the es of two qucstons on gen- 
reputation, as follows: 

. “Ts there a general reputation im that re as to what’ tract of 
a covers the sawmill branch country?” 

b. “Is there a general reputation in that country as to what tract of 
land the locus at J is the corner of?” 

We have repeatedly held that declarations and common reputation, 
under some circumstances, are competent in this State on questions of 
private boundary. Sullivan v. Blount, 165 N.C. 7; Lamb v. Copeland, 
158 N.C. 136; Bland v. Beasley, 140 N.C. 628; Hemphill v. Hemphitt, 
138 N.C. 504; Yow v. Hamilton, 136 N.C. 357. 

The conditions for the reception of such evidence of either kind 
are given in Lamb v. Copeland, supra, as follows: “Parol evidence of 
declarations as to the placing of the corner of private lands of which 
the title is in dispute is allowed when made ante litem motam by a 
declarant who was disinterested at the time and dead at the time of 
the trial; and in such case the lapse of time is not always controlling. 

~“Parol evidence of common reputation as to the placing of a corner 
on the question of private boundary is also admissible in this State 
when the same is shown to have existed from a remote period 
and direct evidence of its origin is not likely to be procurable. (55 ) 
Such reputation must always be shown to have existed ante 
litem motam, and should attach itself to some monument of boundary, 
or natural object, or be fortified by testimony of occupation and ac- 
quiescence tending to give the land some definite and fixed location.” 

In further elucidation of the requirement that evidence of common 
reputation must give itself some fixed and definite placing, the Court, 
in Bland v. Beasley, supra, at p. 632, quotes from Mendenhall v. Cas- 
sels, 20 N.C. 43, as follows: 

“Tn a country recently and of course thinly settled, and where the 
monuments of boundary are neither so extensively known nor so per- 
manent in their nature as in the country of our ancestors, we have 
from necessity departed somewhat from the English rule as to tradi- 
tionary evidence. We receive it in regard to private boundaries, but 
we require that it should either have something more definite to which 
it can adhere, or that it should be supported by proof of correspond- 
ing enjoyment and acquiescence. A tree, line, or water course may be 
shown to have been pointed out by persons of a bygone generation 
as the true line or water course called for in an old deed or grant. A 
field, house, meadow, or wood may be shown to have been reputed 


60. IN THE SUPREME COURT. [175 
Ditts v. FIBER Co. 


the property of a particular man or family, and to have been claim- 
ed, enjoyed, and occupied as such. But a mere report, unfortified by 
evidence of enjoyment or acquiescence, that a man’s paper-title covers 
certain territory is too slight and unsatisfactory to warrant a rational 
and conscientious person in making it the basis of a decision affecting 
important rights of his fellow men, and therefore, as far as we are 
advised, has never been received as competent testimony.” 

Applying these principles, 1f it be coneeded that these questions suf- 
ficiently comply with the requirement that the common reputation 
sought for should fix itself on some definite placing, they altogether 
fail as to the additional requirement that such reputation, to be ad- 
missible, must be shown to have had its origin at a remote period or 
that it arose even ante litem motam; this last being always essential. 

Again, it was objected that the witness Crisp, testifying for plaintiff, 
was allowed to give the declarations of Frank Cooper, deceased, as to 
the location of the McManus place and the Johnston place and as to 
the location of the trail between the Johnston and McManus places, his 
answer tending to support plaintiff’s position that the beginning corner 
of defendant’s grant was at “O,” ete., and did not cover the land in dis- 
pute. All the conditions required by the authorities for the reception 
of such evidence were present here. This trail being a locative call in 
defendant’s grant, it appeared that the declarant was dead, disinterest- 

ed, and that his declarations were made ante litem motam and, 
(56) as shown in Lamb’s case, supra, this being the relevant declara- 

tion of a deceased witness as to the location of a specified call 
of the grant; the lapse of time is not, as in case of common reputation, 
always considered controlling. 

So far as we can see, the remaining exceptions are without merit, and 
on the record, we are of opinion that the judgment below should be 
affirmed. | | : 

No error. 


Cited: Tripp v. Little, 186 N.C. 218. 
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H. A. MILLARD vy. J. L. SMATHERS. 
(Filed 22 December, 1917.) 


1. Boundaries—Deeds and Conveyances——Intent-——Interpretation-——EHject- 
ment. . 

The intent of the parties in a deed to land as to its boundaries, as 
expressed in the entire instrument, should be given effect, and in ascer- 
taining such intent, that which is definite and specific shall prevail 
over that which is uncertain, and in case of conflicting descriptions 
that cannot be reconciled, the courts will adopt that construction which 
best comports with the manifest intention of the parties and the sur- 
rounding circumstances of the case at the time the instrument was 
‘executed. 


2. Same-——Calls—Straight Lines. 


None of the calls in a deed to lands shall be disregarded when they 
can be fulfilled by any reasonable way of running the lines, and this 
requirement will be defeated only when it is necessary to give effect 
to the intention of the parties as expressed in the instrument, justify- 
ing, in proper instances, a departure from a straight line called for 
between two established calls and requiring at times the running of 
two or more lines instead of one, 


3. Same—Fixed Corners—Line Deflected. 


When the call in a deed to lands is along a recognized line to a known 
or established corner, and the line does not go to such corner, the 
usual rule of location is to run the line of the description as far as it 
will go, or to the nearest point to the corner called for and thence a 
direct line to the corner. 


4, Deeds and Conveyances-——Tenants in Common-—Plats—Interpretation— 
Intent. 

Where lands are divided by tenants in common, according to a sur- 
vey, by executing deeds for the separate parcels, referring to each 
other and also to a common plat, accordingly made, for a more par- 
ticular deseription of the property, such deeds should be construed 
together and with the plat referred to, in ascertaining the intent and 
meaning of the parties. 


5. Same — Boundaries — Fixed Corners — Buildings — Deflected Lines — 
Kjectment. 


Where the location of the true divisional line between adjoining city 
lots is in dispute between parties who formerly held the lands in com- 
mon and it appears that they have interchanged deeds to their respec- 
tive lots, according to a plat made by a surveyor for this purpose, and 
have referred to this plat in the deeds, for boundaries, ete, and that 
on the plaintiff’s lot was a brick building mentioned in his deed which 
ran back from the street 100 feet of the given distance of 110 feet, 
and admitted corner being the corner of this building on the street, 
and there is nothing on the face of the deeds which gives or purports 
to give the width of the plaintiff’s lot in the rear, or definite direction 
of the line, but the plat referred to places the further point as 16 feet 
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from an alley which would cut off 3 feet from the corner of the build- 
ing in the rear; Held, the building is considered as a part of the land 
conveyed, and the line in question should be run from the recognized 
corner at the street, taking the line of the building to the nearest point 
opposite the rear corner, according to the plat, 16 feet from the alley, 
and thence directly to the rear corner. 


ACTION OF EJECTMENT, tried before Shaw, J., and a jury at April- 
May Term, 1917, of BUNCOMBE. 
(57) On the trial it. appeared that the six children, devisees and 
heirs at law of James Thomas, deceased, owned a certain busi- 
ness block in the city of Asheville, bounded on the north by Walnut 
Street and on the east by North Main Street (now called Broadway), 
and desiring to make partition of same by deeds, inter partes, had 
the lot surveyed and platted by B. M. Lee, an official surveyor for 
the city, and interchanged deeds for the separate parcels of date 28 
December, 1897, and thereafter said heirs entered into the enjoyment 
of their respective portions and they and their grantees have since 
so occupied and possessed the same. That the plat in question re- 
ferred to in each and all of the deeds “for a more particular descrip- 
tion of the property,” is set forth in the record, as follows: 

That the lot on said plat designated as Lot E was assigned and 
conveyed to Mrs. Carlisle, one of the tenants in common, and has 
since been acquired by plaintiff; that designated on the plat as Lot 
D was assigned: and conveyed to Mrs. Currie, another of the heirs at 
law, and at the time of partition had there was a brick store on Lot 
D filling the frontage on Main Street and running back 100 feet of 
the 110 feet depth of the lot, and that this store has, since partition, 
been continuously occupied and owned by Mrs. Currie and those claim- 
ing under her; that the description of Lot E appearing in the parti- 
tion deeds is as follows: | 

“That certain lot of land with a small frame store thereon situated 
on the western side of Main Street, south of Walnut Street, designated 
as Lot ‘E’ on B. M. Lee’s plat of the Thomas property, dated 26 No- 
vember 1897, attached to and recorded with a certain deed of even 
date herewith from said William D. Thomas and also to said Gabrielle 
T. Pearson; said lot commencing on the western line of Main Street 
eighty-one 5-10 feet (81.5) south of Walnut Street, running thence 

southwardly along the western line of Main Street and front- 
(58) ing thereon seventeen 67-100 (17.67) feet and running back 
between lines almost parallel, slightly oblique to Main Street, 
and along the southern line of an alley between lots ‘E’ and ‘F’ one 
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hundred ‘and ten feet (110) to an open court in the rear as shown by 
said plat, to which reference is hereby especially made for a more 
particular description of said lot.” 

That the description of Lot D as it appears in the partition deed 
is as follows: “A certain lot of land with a brick store thereon, now 
designated at No. 34, North Main Street, situated on the western side 
of Main Street, south of Walnut Street, said lot commencing at a point 
in the western line of Main Street 99.17 feet south of Walnut Street, 
running thence southwestwardly along the southern line of Main 
Street and fronting thereon twenty-five feet and running back be- 
tween parallel lines slightly oblique to Main Street, one hundred 
and ten feet to an open court in the rear, being designated as Lot 
‘D’ on the plat made by B. M. Lee, dated 26 November 1897, attached 
to and to be recorded with a certain deed of even date herewith 
from said W. D. Thomas, et al., to said Gabrielle T. Pearson, to 
which plat reference is hereby specifically made for a more particu- 
lar desc¢ription of said lot.” 

The plat in question disclosed that Lot E was just south of an alley 
and purported to have a frontage on Main Street of 17.67 feet and on 
an open court in the rear of 16 feet, and there was no dispute between 
the parties as to the corners or frontage on Main Street, the dispute 
arising as to the correct location of the divisional line from the Main 
Street corner back to proper corner on the open court on the rear of 
the property. 

Plaintiff having acquired the title to Lot E, ascertained that by 
runningithe divisional line straight from his corner on Main Street 
to a point 16 feet from the alley, the rear portion of defendant’s 
store was:3. feet and 8 inches over such line, and for this he brings 
suit. 

On denial of plaintiff’s claim, the following verdict was rendered: 

1. Is the plaintiff the owner of the land described in the complaint? 
Answer: “Yes, all of it excepting that part of it covered by the brick 
store claimed by the defendant and indicated on the plat attached 
marked ‘Iixhibit X-Y. The Court’s Plat. Thos, J. Shaw, Judge,’ by 
the small letters a, b, and c.” 

2. Is the defendant in the wrongful possession of said lands or any 
portion thereof Answer: “No.” 

3. What damage, if any, is the plaintiff entitled to recover of the 
defendant, Answer: “Nothing.” 

The Court being of opinion that, if the jury believed the evidence, 
the issues should be so answered. There was judgment according to 
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_ the verdict, and plaintiff excepted and appealed, assigning for 

(59) error that he should recover all of the lot to the line contended 

for by him, running straight to a point 16 feet south of the 

alley, and defendant appealed, assigning for error that he should be 

held to own all of the store and all of the open court back of the 

store and which would be covered by an extension of the store line 
to the rear of the lot. 











A3/° 3 
, on — 
; 3 ‘ sls 54 N 
oi ® [al & fal? & [Sy x 
¢ yt pe Ad 
» O f 
a © Hl 8 ISIN ae i Bie 
i @ Rs Bis Q | og 
: | Py [IR ee | / 
~~ Ik rm) yo Bl ©) hie / 
zr =. ALLEY Y~¢ o¢ 98 3 He 
as & 
~ | co 
[ 
| = 
WALNUT 
Yn 


<q | 
Sey J 


N.C] SPRING TERM, 1918. 65 





MILLARD v. SMATHEBS. 


Merrimon, Adams & Johnston for plainteff. 
George H. Smathers for defendant. 


Hoxs, J. These deeds, executed by the parties at the same 
time and for a common purpose, referring to each other and (60) 
also to a common plat for a more particular description of 
the property, should be construed together in ascertaining the in- 
tent and meaning of the parties as expressed in the instruments and 
the plat annexed thereto. Gudger v. White, 141 N.C. 507. 

Considering the case in that aspect and recurring to certain recog- 
nized principles in our Jaw of boundary, it has been held: 

1. “That the intent of the parties as expressed in the entire instru- 
ment must be supported and, in ascertaining such intent, that which 
is definite and specific shall prevail over that which is uncertain, and, 
in case of conflicting descriptions that cannot be reconciled, the courts 
will adopt that construction which best comports with the manifest 
intention of the parties and the surrounding circumstances of the case 
at the time the instruments are executed.” Ferguson v. Tunsdale, 
137 N.C. 414; Shaffer v. Hahn, 111 N.C. 1; Campbell v. McArthur, 
9 N.C. 33. r, 3 | 

2. That none of the calls of the deed shall be disregarded when they 
ean be fulfilled by any reasonable way of running the lines, which 
will be defeated only when necessary to give effect to the intent 
of the parties as expressed in the instrument. Power Co. v. Savage, 
170 N.C. 625-629; Bowen v. Lumber Co., 153 N.C. 366; Clark v. 
Wagner, 76 N.C. 463; Long v. Long, 73 N.C. 370. A position that has 
been, not infrequently, extended to justify a departure from a straight 
line between two established points and, at times, requiring that 
two or more lines be run instead of one. 

3. That when a call of the deed is along a recognized line to a 
known or established corner and the line does not go to such corner, 
the usual rule of location is to run the line of the description as far 
as it will go or to the nearest point to the corner called for, and thence 
a direct line to the corner. Boyden v. Hagaman, 169 N.C. 199; Shultz 
v. Young, 25 N.C. 385. 

Considering the record in view of these principles, it will appear that 
there has been no reversible error committed in any way the present 
case has been determined and certainly none that gives the plaintiff 
any just ground of complaint. A devise or deed for a house or store 
has been held to pass the land on which the same is situate, and such 
a building is frequently regarded as a monument of boundary suf- 
ficient at times to control course and distance. Wise v. Burton, 73 
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Cal., 166-170; Bacon v. Bowdoin, 39 Mass., 401; Common. Council 

v. State, 5 Ind., 384; McMillan v. Solomon, 42 Ala. 654; 2 
(61) Dwelin on Deeds, sec. 863, And, from a perusal of the deeds 

and plat and facts in evidence, it is perfectly manifest that it 
was the intent and meaning of these parties, as expressed in the in- 
struments, that the holder ai Lot D should have the store that was 
situate thereon: a substantial brick building, then erected, occupied 
as a business site before and since without let or hinderance, it 
would require very specific and definite description ultra to justify 
an interpretation that would require the parties engaged in a division 
of this property for their mutual advantage to shave off three feet and 
eight inches from the rear of the store and give it to the holder of 
the adjoining lot, and so far from having any sufficient description for 
such purpose appearing in the deeds or plat, the language of the in- 
strument directly appertaining to the divisional line between the 
lots is very indefinite, In that of plaintiff the call is from the re- 
cognized corner on Main Street “back between lines almost parallel, 
slightly oblique, to Main Street and along the southern side of an 
alley between Lots E and F, 110 feet to an open court in the rear, 
as shown by the plat.” And that of defendant: “From the corners on 
Main Street back between parallel lines, slightly oblique, to Main 
Street, 110 feet to an open court in the rear, designated as Lot D 
on the plat.” 

It will be noted that the course of the divisional lines is not given, 
and there is nothing on the face of the deeds themselves which gives 
or purports to give the width of plaintiff’s lot at the rear. The plat, 
however, “which, as shown in above copy, has become very much 
blurred and indistinct from time and use,” gives this rear width as 
16 feet. True, the surveyor testified that he did not measure this, 
and only. put it down from an estimate by taking off other distances 
called for, but, taking the plat as affording data for the description, 
the certain definite calls of these deeds and plat by which this division- 
al line should be determined are the store, as far as it extends, and 
the next established point is the point in the rear 16 feet from the 
alley, lying north of the plaintiff’s lot. Taking these two calls as the 
more definite data and applying the rules heretofore stated, the di- 
visional line in question should properly run: Beginning at the recog- 
nized corner on Main Street, run the line of the Brick store building 
to the nearest point opposite the rear corner, 16 feet from the alley 
and thence directly to the rear corner. 

This is in accordance with the ruling of his Honor below, and, in 
our opinion, his decision should be affirmed in both appeals. 


NG] - SPRING TERM, 1918. — 67 





Bank v. MuRRAY. 





There is nothing in either Loan Association v. Bethel, 120 N.C. 344, 
or in Davidson v. Arledge, 88 N.C. 326, that in any way conflicts with 
these positions. In both of these cases, there was a full, accurate de- 
scription of the boundaries, by course and distance, in the one case, 
and by this record a reference to the lot as designated on the plat of 
the town in which a full description appeared, and it was held 
that these being the more definite descriptions, the same should ( 62 ) 
prevail. There is decided intimation in the Arledge case that 
but for the very definite and particular description referred to, the 
boundaries of the lot, as determined by actual use and occupation, 
should be adopted. As we have endeavored to show, in reference to 
the divisional line, the description is not specific and these other 
and more definite data have been followed. 

There is no error in either appeal, and the judgment of the lower 
court. 1s affirmed. | 
~ No error. 


Cited: Brown v. Smathers, 188 N.C. 176; Martin v. Bundy, 212 N.C. 
445, : a 





CITIZENS BANK v. MURRAY er at. 
(Filed 22 December, 1917.) 


p I “Wills —Bstates—Contingent Remainders—Intent. 


.: Where an estate by will is limited over on a contingency and no time 
is fixed for the contingency to occur, the time of the testator’s death 
will be adopted unless a contrary intent appears from the terms of 
the will, ete. 


, Same—Event—First Taker. 
_ Where an estate by will is limited over on the “death of the first 
= taker “without issue,” these words, without more, will be given their 
primary and natural significance and effect the estate with a contin- 
' gency’ during the entire life of the first taker, unless there be a con- 
trary intent appearing from a proper interpretation of the instrument. 


3. Same—TInterpretation. 

‘Both of the positions are subject to the controlling principle that the 
intent of the testator, as expressed by the terms of the will, must be 
given ‘effect unless in violation of law; and when it appears from a 
perusal of the will and the circumstances relevant to its proper inter- 
pretation, that a different time was intended, such time must always 
prevail. 
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4. Wills — aL Rt ea Toe 
Shin Object of Testator’s Bounty. 


. Where ambiguity occurs in the terms of a will, permitting construc- 
‘tion, the courts, in its interpretation, will favor that which makes for 
“the early vesting of estates, and the first taker is ordinarily to De con- 

' sidered as the primary object of the testator’s bounty. oe 


5. ‘Samé—Contingent Remainders. 


‘A testator leaving a will disposing of a large estate in real aiid per- 
sonal property, chiefly the latter, and with large lumber interests, after 
bequeathing certain legacies to others, enjoined upon his son, his only 

child, to help his executor in the management of the property and 
‘stated that he, to whom the rest of the property was devised and be- 
queathed, would “naturally fall heir to everything outside of the an- 

nuities, and should he not marry or even marry and have no issue, 
then one-half of what he is worth goes to the three children of M. in 

_ fee’; Held, the son was the primary object of the testator’s bounty, 
and, under the circumstances, the event to determine his absolute 
ownership of the property was that of his marriage and having living 
child or children thereof. Buchanan v. Buchanan, 99 N.C. 308, cited 
and distinguished. 


CiviL ACTION to obtain construction of a will, heard before Lane, J., 
at April Term, 1917, of BuNcomBE. 

On the hearing it was made to appear that George A. Mur- 

(63) ray had died resident in said county, leaving a Jast will and 

testament composed of an original and two codicils thereto, 
disposing of a large estate consisting of real and personal property, 
chiefly the latter, and appointing plaintiff bank executor. Certain con- 
troversies having arisen as to the meaning of said will and codicils, 
the present proceedings were instituted to obtain an authoritative con- 
struction of same, all of the parties in interest having been made de- 
fendants. 

The said will made provision for the payment of various legacies 
and annuities, among others, one of $10,000 to W. H. Murray, his son 
and heir, and an annuity of $600 per annum for his life. Another 
legacy of $1,000 is given to his brother, J. B. Murrell, of Rogersville, 
-Tenn., and others of $2,000 each to the three children of said brother, 
to be paid after the death of the testator’s sister, and an annuity of 
$300 for life after the death of an aunt, Mrs. Hutchinson. Having 
made these preliminary bequests and others, as stated, on matters 
more directly relevant, the will and first codicil are as follows: 

“Tt is my will and desire that upon the death of any of the an- 
‘nuitants hereinbefore mentioned that such annuities shall be paid to 
the surviving annuitants, except in those cases where it has otherwise 
been hereinbefore provided. And upon the death of all the annuitants 
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then it is my will and desire that all my property shall go to my son, 
W. H. Murray, his heirs, executors or administrators. 

“It may be that after my estate is put in shape and after paying 
the above bequests that the annuities can be increased, in which case 
all annuities are to be increased pro rata accordingly. 

“T prefer that my stock in the Citizens Bank and the Citizens Lum- 
ber Company be held intact by my executor, and that the dividends 
be collected and used in the payment of the above mentioned bequests 
and annuities as long as the same continue to pay good dividends. 

“It is my will and desire that J. E. Fulgham be employed by my 
executor to cooperate with my son, W. H. Murray, in closing up my 
lumber business, and to aid my executor in the sale of my Wesser 
Creek lands in Swain County, N. C., and my timber lands at Lone 
Star, 8. C., or any other timber or timber lands that I may own, 
and that my son, W. H. Murray, and Mr. Fulgham shall be paid a 
reasonable compensation for their services in doing said work, or at 
least. that said Fulgham shall be employed to aid in closing 
out said lumber business and in the sale of said timber and ( 64) 
timber lands so long as he and my said executor and my son, 

W. H. Murray, can agree. 

“As a part of my assets consist of notes secured by real estate, and 
as it will necessarily be many years, on account of the numerous an- 
nuitants, before my estate can be wound up, it 1s my will and desire 
that my executor shall collect so much money as will be necessary to 
meet the payments of the bequests and annuities herein provided for 
and shall sell and .dispose of my real estate and personal property 
as it. may deem advisable to do so, and after paying the bequests and 
annuities aforesaid then reinvest the funds by taking notes secured 
by real estate or discount good notes secured by real estate worth 
double the amount of the loan, or invest the same in unquestionably 
good interest-paying bonds or other good securities, but the loans 
or paper secured by deed in trust on good real estate as above are 
preferred. I request my son, W. H. Murray, and enjoin upon him the 
duty of cooperating with my executor in looking after and preserv- 
ing my estate, which ultimately goes to him and his heirs after the 
falling in of the annuities, and to see that the provisions of my will 
are fully carried out. 

“T hereby nominate, constitute, and appoint the Citizen’s Bank of 
Asheville, N. C., as executor of this my last will and testament, here- 
by voce all dopnier wills and testaments. 

“Codicil to my last will now in my private box at Citizen’s Bank— 
copy in right-hand drawer of my desk in envelope marked Mrs. A. M. 
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Ross. In the above mentioned will Veda Merrimon McFatridge, 122 
W. 380th St., Indianapolis, was made an.heir to the extent of $240 per 
year—-$20. per month—-I wish to increase that to $30 or $360 per year, 
to be paid-to her her-natural life. : 

“My son Will naturally falls heir to seen outside. of the an- 
nuities—should he not marry—or even marry and have no issue, then 
one-half of what he is worth goes £0 the three children of J.B. Mur- 
rell in fee, 

“The household furniture i is to be divided between my sister, Mrs. 
Ross, and Will Murray, my son, and especially is the matter of leav- 
ing to -and-for my sister’s use any and sufficient funds to keep her in 
comfort and plenty the rest of her life, the estate which is worth near 
one hundred thousand dollars, should be ample for all these. 

“The .one thousand paid-up insurance policy in New York Life 
shall go to my brother, J. B. Murrell, in addition to the other thousand 
left- him, and my old Aunt Nattie N. must never want for anything. 

“I want the people mentioned to get the benefit of the money, and I 
ask and request Will Murray to carry out and § see carried out to the 

best. of his ability my wishes. ) 
(65) “Get J. E. Fulgham to help close out pape and timber 
-business; he should be paid well for this.” | 

The second codicil: is In no way material to the enquiry. 

It was further made to appear that, since the death of G. A: Murray, 
his son and heir has married and had issue born alive of said marriage, 
which issue is still living. | 

Upon this: statement, ene and chief of the questions presented is 
whether, under the second clause of the codicil, the interest bequeathed 
and devised to W. H. Murray became absolute on his marriage and the 
birth of issue, or is same affected with a contingency in favor of the 
children of J. B. Murrell as to one-half of the estate until the decease 
of W. H. Murray, the first taker, without issue surviving. The court 
being of the opinion that the estate of W. H. Murray, on his marriage 
and birth of issue, became absolute, entered judgment so construing 
the wil], and the children of J. B. Murrell, nephews and nieces of the 
testator, excepted and appealed. 


J. D. Murphey and Garland A. Thomasson for appellants. 
R. M. Wells and J. EF. Swaw for W. H. Murray, appellee. 


Hoxe, J., after stating the case: From the facts stated in the record 
and on the argument, it appears that all matters of controversy grow- 
ing out of the will of the testator have been satisfactorily adjusted 
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except the one question whether, under the codicil and the facts and 
circumstances. properly relevant to its construction, the estate of W. 
H. Murray became absolute on his marriage and the oo. of issue 
of the marriage, which issue is still living. 

Subject to the position that the intent and purpose of tie atin 
as expression in his will, shall always prevail except when the same 
is in violation of law, it is a recognized rule of interpretation with us 
that when an estate by will is limited over on a contingency and no 
time is fixed for the contingency to occur, the time of the testator’s 
death will be adopted, unless it appears from the terms of the will 
that some intervening time is indicated between such death and that 
of the first taker. Bank v. Johnson, 168 N.C. 304; Dunn v. Hines, 164 
N.C. 118; Galloway v. Carter, 100 N.C. 111; Price v. Johnston, 90 
N.C..593; Vass v. Freeman, 56 N.C. 221; Cox v. Hall, 17 N.C. 121. 

‘Our decisions further hold that in case of ambiguity in the terms 
of the will, permitting construction, the courts will favor the inter- 
pretation which makes for the early vesting of estates and that the 
first taker is ordinarily to be considered as the primary object of the 
testator’s bounty, a position more insistent when such first taker is 
his child and heir at law. These rules are very convincingly stated by 
Assoctate: Justice Walker in the recent case of Dunn v, Hines, 
supra, a case very similar to the one before us, and this and ( 66 ) 
others of like import are in support of his Honor’s ruling that, 
under the terms of the codicil, the estate of W. H. Murray,.the only 
child and-heir at law of the testator and the chief beneficiary of his 
will, -bécame absolute on his marriage and the birth of living issue. 

True, a8 defendant contends, it has been held that the courts may 
supply words in a will when its terms are ambiguous and the context 
and the facts and circumstances relevant to its interpretation show 
that this was the testator’s meaning and purpose, the case cited by 
appellant, Blum v. Gillett, 208 IL., AT, being in illustration of the 
principle. 

It is true also that it is now held with us that where by will an es- 
tate is mited over on the contingency of a dying without issue, the 
contingency will usually be given its natural meaning and. affect the 
estate till the time of the death of the first taker. See Buchanan v. 
Buchanan, 99 N.C. 308, and many other cases. But neither position 
can be allowed to prevail in the present ease, where the testator has 
in express terms willed that the half of the estate shall go over in 
ease his son fails to marry and, have issue, thus fixing the marriage 
and birth of issue as the time when the son’s estate shall become 
absolute. To uphold the contruction insisted on by appellants, it would 
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be necessary to add the words “which issue shall survive him.” Not 
only do these words not appear in the will, but there is nothing any- 
where in it to indicate that the testator had any such desire or purpose. 
On the contrary, the will throughout shows an effectionate confidence 
in his son and his desire and intent that he should be the chief bene- 
ficiary of his bounty. The very clause in question begins with the 
statement: “That my son will naturally fall heir to everything out- 
side of the annuities.” And while he might naturally be willing to 
affect the half of the estate with a contingency in favor of his broth- 
er’s children while his son was single, it is entirely unreasonable to 
suppose, in the face of this will, that when his son married and had 
the responsibility of a wife and children, that it was the testator’s 
intent to hamper half of his estate with a condition of this character 
till his death. It is not so expressed in the will, and there is nothing 
in the record to justify the Court in adding to the codicil the words 
required to effect such a purpose. 

“We regard the case of Dunn v. Hines as decisive of the present ap- 
peal, and the Judgment of him Honor below must. be affirmed. 

Affirmed. 


Cited: 8.c. 528; Sharpe v. Brown, 177 N.C. 297; Goode v. Hearne, 
180 N.C. 477; Williams v. Hicks, 182 N.C. 118; Dupree v. Daught- 
ridge, 188 N.C. 196; Westfeidt v. Reynolds, 191 N.C. 806; Yarn Co. 
v. Dewstoe, 192 N.C. 124; Walker v. Trollinger, 192 N.C. 748; Paul 
v. Paul, 199 N.C. 524; Weill v. Weill, 212 N.C. 766; Rigsbee v. Rigs- 
bee, 215 N.C. 759; Trust Company v. Miller, 223 NC. 4; House v. 
House, 231 N.C. 990, 





P. A. WIGGINS v. R. ROGERS. 
(Filed 22 November, 1917.) 


1. Boundaries—Surveys—Evidence. 

Evidence that the parties had for many years before the action 
recognized a line between their adjoining lands, made by a surveyor, 
as the true line thereof, is competent as to the location of the true 
line in dispute, and its exclusion is reversible error. 


2. Evidence — Boundaries — Public Records — Copies — Notations-—State 
Lands—Official Surveys. 

A duly certified copy made by the Secretary of State of ede and 

maps of an official survey of lands formerly owned by the State, is 

competent evidence in an action involving the dividing line of adjoin- 
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ing lands, when relevant, but it must be confined to the contents of 
the records and maps themselves, as they therein appear; and nota- 
tions thereon based on the returns of the surveyor, as to the date of 
survey, does fall within the meaning of the law, and should be ex- 
cluded. 


Civin. action, tried at September Term, 1917, of GraHAM. 

The action was brought to recover a parcel of land the own- 
ership of which depended on the true location of the dividing ( 67 ) 
line between the parties who were adjoining proprietors. The 
jury returned a verdict for the defendant, and plaintiff appealed from 
the judgment entered thereon. 


Bryson & Black and R. L. Phillips jor plaintiff. 
J. N. Moody and T. M. Jenkins for defendant. 


Waker, J. The exceptions were all taken to the admission or ex- 
clusion of evidence, It will be necessary to consider only two or three 
of them. 

4. Plaintiff proposed to show that the line had been run some years 
before the time of the trial by Posey Hyde, and that the respective 
owners had recognized it as the line of division between them for 
many years. This evidence was excluded by the Court, but we think 
it was competent, not to change the boundaries of the land (David- 
son v. Arledge, 97 N.C. 172), or, in other words, to show that the 
parties had orally agreed upon a line different from the true line, but 
as some evidence to prove where was the true line. Haddock v. Leary, 
148 N.C. 378; Barfield v. Hill, 163 N.C. 262, 267. It was also relevant 
to show the character and extent of the possession of the parties. Fol- 
lowing this rule, as stated in these cases, we must hold that there was 
error in excluding the evidence. We do not think the evidence was ir- 
relevant, as claimed by the defendant. It may not prove very much, 
but it proves something which the jury should consider in this very 
close question as to boundary. The conduct of the parties with 
respect to a certain line, as being the dividing line between their ( 68 ) 
lands, is surely some pro! of their true location. 

2. The defendant offered in evidence a map of “the Cherokee coe 
ty, North Carolina, survey.” It was admitted that this map was prop- 
erly certified from the office of the Secretary of State, and no objec- 
tion was taken to the map itself, as being a correct copy. But defend- 
ant proposed to prove the date of the actual surveys of tracts number- 
ed 33 and 36, upon which the record of the surveys was based, by a 
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certificate of the date made by the Secretary of State to the effect 
that the surveys were made in the year 1837, as “drawn from the 
returns of deputy surveyors by R. Deever, P. R. 8., 8. R.” The map 
was competent evidence, but a certificate as to the date of a survey, 
which appears upon the returns of the surveyor or deputy surveyor, 
is not competent to prove what was the date. The returns, if in his 
office, must themselves disclose their contents, and while the Secretary 
may certify to copies of documents filed in his office, under the law 
he cannot certify, independently and apart from the writing, to mat- 
ter appearing on those papers. 

The objections to this kind of evidence was well stated by Justice 
Montgomery in S. v. Champion, 116 N.C. 987, as follows: “This cer- 
tificate was offered as some evidence to show that the defendant was 
not worth as much as he justified for on 19 October, 1891. The de- 
fendant objected to its introduction because it did not purport to be 
a copy of the tax record certified as required by law to be received 
in evidence. We think the objection was well taken and: that his 
Honor ought not to have overruled it. Section 13842 of The Code pro- 
vides that ‘Copies of all official bonds, writing, papers, or documents 
recorded or filed as reeords in any court or-public office shall -be as 
competent evidence as the original when certified by the keeper of 
such records or writings under the seal of his office, when there. is 
such seal, or under his hand when there is no such seal, unless the 
Court shall order the production of the original.’ A copy. is a tran- 
script of the original—a writing exactly like another writing. The 
certificates used in evidence did not purport to be a copy in this 
sense. If such. statements, as this certificate, were allowed: to be used 
as evidence in courts of law, as copics, there would be danger that the 
interpretations and conclusions of the officers in charge of ‘reeords 
would often be used in evidence. instead of the exact words and figures 
of the original entries. The record is the evidence and must speak 
for itself, and the certificate of the register’s office is ony evidence 
of the eorrectness of the record.” 

‘This power of an officer who is the keeper of certain mili records 
to certify copies is confined to a certification of their contents ag they 

appear by the records themselves, and the records must, there- 
(69) fore, be so certified, for he has no authority, under.the law, to 

certily to the substance of them, nor that any particular fact, 
as a date, appears on them. The exercise of such an authority, which 
is not conferred by the law, would be fraught with great danger. 

There are other questions raised by the appeal which are worthy of 
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serious consideration, but as those we have considered must result in 
a new trial, we need proceed no further with the discussion. 
New trial. 


_ Cited: Woodard v. Harrell, 191 N.C. 198; Daniel v. Power Co., 
204 N.C. 277; Midgett v. Nelson, 212 N.C. 43. 





NAPOLEON B. BELK, by His TESTAMENTARY GUARDIAN AND NExtT FRIEND, 
R. R. BELK, v, A. H. A. BELEK. 


(Filed 22 December, 1917.) 


1. Deeds ana Conveyances—Registration—Kvidence—Presumptions—Bur- 
den of Proof—Statutes. 

The registration of a deed to lands, regular as to probate, is only pre- 
suuiptive evidence of its due execution; and where its validity as to 
execution is contested with supporting evidence, and the locus in quo 
claimed under a subsequently registered deed from the same grantor, 
the registration of the prior deed is only such evidence of its due execu- 
tion as.will take the case to the jury, with the burden of proof on the 
plaintiff alleging its invalidity and the presumption of its due execu- 
tion in his favor. 


2. Evidence—lImpeachment, 
Questions asked for the purpose of impeaching a witness or showing 
his bias are more broadly admitted than substantive evidence, but when 
irrelevant and harmful they should be excluded. 


3. Appeal and Error—Favorable Error. 


Appellant cannot complain of errors, if any, made by the trial judge 
in his favor in the charge to the jury. 


4. Deeds and Conveyances — Fraud—Execution—Evidence—Tax Lists— 
Impecunious Grantee. 

Evidence of the impecunious condition of the Soaiitee in a deed to 
jands, and that, therefore, he had no money to pay the recited consider- 
ation, ig properly admitted with other evidence as competent to show 
fraud in its execution, as also the tax lists tending to show that the 
grantee did not own the lands. 


5. Evidence—Consistent Statements—Corroboration. 
Consistent previous statements of a witness are competent in ecor- 
roboration of his testimony on the stand. 
6. Appeal and Error—Issues—Answers—Harmless Error. 
Where the answers by the jury to other issues renders immaterial the 
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submission of one of them, its submission will be considered on agus 
as harmless, if erroneous. 


Brown, J., concurs in result. 


Civib action, tried before Long, J., and a jury, at August Term, 

1917, of Unton. 
Plaintiff sued for the recovery of his interest in a tract of 
(70) land containing 484 acres, alleged to have been conveyed by 
deed dated 4 January 1857, of Calvin Laney to plaintiff’s 
mother, Parmelia J. Belk, and her children, namely, Napoleon B. 
Belk, Altha H. Belk, and Phredo R. Belk, as tenant’s in common. 
This deed was probated and registered on 25 September 1880. On 15 
December 1865, Calvin Laney conveyed by deed to the defendant 
A. H. A. Belk 207 acres of land, which included within its boundaries 
97 acres of the land before conveyed by him to Parmelia J. Belk and 
her children. This deed was registered in 1875. 

The defendant denied, in his answer, that Calvin ae had ever 
executed a deed for the 484 acres to Parmelia J. Belk and her children, 
and averred that the alleged deed under which plaintiff claimed an ie 
terest in the land was a forgery, or at least was never executed by 
Calvin Laney, and upon this allegation and denial the first issue was 
based, — 

One of the principle questions relates to the burden of proof. The 
plaintiff contended that the probate and registration of the deed of 
1857 raised a presumption of its due execution, which cast the bur- 
den on the defendant to show that it was not so executed, or that Cal- 
vin Laney’s signature to it is a forgery. The defendant contends that 
the burden of proof throughout the trial was upon the plaintiff as the 
registration of the deed only made out a prima facie case for the plain- 
tiff as to its execution and genuineness, but did not shift the meenen 
to.the defendant. 

The Court charged the jury at the outsct that fie burden of proof 
was upon the plaintiff, and he must satisfy them by the greater weight 
of the evidence that the deed was executed as alleged, but that when he 
introduced the deed of 1857 in evidence and showed by the record that 
it was duly probated and registered, the law raised a presumption of its 
due execution on the day of its date and of the intention of the grantor 
to transfer the title to the grantees, “And you are instructed that the 
burden of proof rests upon the defendant in that state of the case to 
satisfy you by the greater weight of the evidence that the said deed was 
not executed and delivered by Calvin Laney, and unless the defendant 
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has so satisfied you by the greater weight of the evidence, you should 
answer the first issue ‘Yes.’ ” 

- The judge then recited the evidence bearing upon the aueiGe as to 
the execution of the deed, and then proceded as follows: “When the 
defendant alleges that the paper-writing is a forged instrument, the 
burden is upon him to show it by the greater weight of the 
evidence. I have already told you that the burden is upon the (71) 
plaintiff to make out his contention as to the paper and that — 
this papér-writing was executed and delivered by Calvin Laney as and 
for his.deed.” The plaintiff excepted as to so much of the charge as 
placed the burden upon him, insisting that when it was shown that 
the deed: had been duly probated and registered the burden. then fell 
upon the defendant to prove to the satisfaction of the jury by the 
greater weight of the evidence that it was not the deed of Calvin 
Laney, either because it was never executed by him or because it 
was a forgery. The following verdict was returned by the jury: 

1. Did Calvin Laney execute and deliver the deed bearing date of 
4 January 1857, to Parmelia J. Belk and others, as alleged in the 
complaint? Answer: “No.” 

2. Did the defendant A. H. A. Belk become a purchaser of the 207- 
acre tract for value and without notice of the deed dated 4 J anUaty 
1857, as alleged in the answer? Answer: “Yes.” 

3. Is any part of the land claimed by the defendants A. H. A. Belk 
and wife embraced in said deed, and if so, what part of said land? 
Answer: “97 acres, as per plat.” 

4. Is the action of the plaintiff Napoleon B. Belk barred by the 
statute of limitations? Answer: “No.” 

Judgment for defendant, and plaintiff appealed. 


Stack & Parker for plaintsff. 
W. B. Love, Frank Armfield and Redwine & Stkes for defendant. 


Wa.xer, J., after stating the case: We are of opinion that the bur- 
den of proof, throughout the trial, was upon the plaintiff, and that the 
judge not only committed no error as against the plaintiff, but placed 
too great a burden upon the defendant in regard to the execution of 
the deed, and of this the plaintiff cannot complain, as it was an error 
committed in his favor. It is true, as contended by the plaintiff's 
counsel in their able and forceful argument, that the introduction of a 
deed which has been duly probated and registered is sufficient proof of 
its execution and genuineness, at least prima facie, but we do not agree 
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that it raises such a presumption of law or of fact as to require the 
defendant to rebut it by a preponderance of the evidence. | 

The registration of a deed is founded upon and authorized only by a 
probate of the same taken according to the statute, and ex parte pro- 
ceeding, in which the execution of the particular deed in question is 
adjudged upon the acknowledgment of the grantor or the simple ex- 
amination of a witness, without the presence of interested parties. As 
it is not an adversary proceeding, the law does not attach to it the 

force and effect of a judgment rendered after all parties con- 

(72) cerned have been heard, or could have been heard if they de- 

sired to be, but only allows it to have the force of presumptive 

_ evidence as to the fact of the due execution in any contest as to the 
latter. 

‘The force and effect of the registration of a deed has been said by 
this Court, in some cases, to be prima facte evidence of its due execu- 
tion, and, in others, to be presumptive evidence of the fact. We are of 
the opinion that, owing to the nature of a probate and registration, and 
having regard to the language of the statute with respect thereto, when 
a registered deed is introduced it raises such a presumption of its due 
execution, including in this term both signing and delivery, that, in the 
absence-of any contest as to the execution of the deed, and where no 
evidence is introduced to assail it, the presumption thus raised as to its 
due exécution will warrant the court in directing the jury to find in 
favor of the validity of the deed; but when its execution is denied and 
evidence is introduced which tends to show that 1t was not executed, 
the burden of proof is on the party claiming under the deed, but he is 
entitled to the full benefit of the presumption, as evidence in his favor, 
and whether the opposing evidence is sufficient to overcome this pre- 
sumption and to call for more evidence from the plaintiff, is a question 
for the jury, because they must pass upon the credibility of the evi- 
dence and its weight. The burden of proof, sometimes called the bur- 
den of the issue, is upon the plaintiff, who alleges the existence of the 
fact, but who, however, in such a case, has the advantage of a pre- 
sumption in his favor. Justice Ruffin, in Love v. Harbin, 87 N.C. 249, 
255 citing Carrier v. Hampton, 33 N.C. 307, said: “It is not intended 
to say that the fact of registration is conclusive as to either the execu- 
tion or probate of the deed, but only prima facie evidence, and as 
the factum of the instrament may be disputed after its registration, 
so may the fact that it was ever admitted to probate, or that it was 
proved by a competent witness, as was done in Carrier v. Hampton, 
supra.” It is held in Kelly v. Jochen 6 Peters (US.) 622 (8 L. Ed., 
523), that prima facie evidence of a fact is such as, in judgment of 
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law, 18 sufficient to establish the fact and, if not rebutted, remains 
sufficient.for the purpose. 

The presumption as to the due execution of a deed which arises from 
its registration, founded upon a probate, is itself but evidence which 
must be left to the jury with proper instructions as to its effect in law 
as proof; but, after all, it is for the jury to say what weight it will 
attach to it when there is other evidence tending to contradict it and to 
show that the deed was not executed, and upon all of the evidence it is 
for them to say, with the burden resting upon the plaintiff and the ben- 
efit of the presumption allowed to him, whether the deed was | 
executed.. (9B) 

Our statute concerning the registration of deed reads as fol- _ 
lows: “All deeds, contracts, or leases, before registration, except those 
executed prior to 1 January 1870, shall be acknowledged by the grant- 
or, lessor, or the person executing the same, or their signatures proven 
by oath by one or more witnesses in the manner prescribed by law, 
and all deeds executed and registered according to law shall be: valid 
and pass title and estate without livery of seizin, attornment, or other 
ceremony whatever.” It will be seen, therefore, that by the statute 
all deeds executed and registered according to law shall be valid, ete. 
This can mean nothing more or less than that the fact of execution is 
not concluded by the registration, but is left open to be found by the 
jury upon proof, and so we have determined in several cases. If, 
though, there is no proof except the registration, the court may in- 
struct that the deed is valid and passes the title, and that the jury 
should find accordingly. This was the evident purpose and intent of 
the statute, and, in this respect, the ordinary rule as to the burden 
of proof when there is a prima facte or presumptive case would not 
apply. But if there is a denial of execution and evidence tending to 
show that the deed was not executed, the burden continues with the 
plaintiff throughout the case to prove the fact of execution, but he 
has the benefit and strength of the presumption raised by the statute 
in his favor. That the burden is upon him results from the fact that 
if he offeres no proof, being the actor in the case, he cannot recover; 
but when he introduces his registered deed as evidence of his title, 
he still has the burden, but with the added advantage of the presump- 
tion that the deed was duly executed, which arises from the registra- 
tion. If there 1s no more evidence than the registered deed itself, it will 
entitle him to the recovery, if that depends solely upon the deed, be- 
cause of the words of the statute; but if there is a denial of the ex- 
ecution of the deed, and evidence to support it, the question as to the 
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execution of the deed becomes an open one with the burden on the 
plaintiff but with the presumption of its due execution in his favor. 

We need not attempt to reconcile the expressions we find in the books 
in regard to this matter, if there is any conflict between them, as we 
believe that the rule stated by us is the safest one, and the one to be 
fairly deduced from the words of the statute and the nature of the 
proof, for there is no good reason why, when the deed is probated and 
registered and is not assailed, it should not be considered as valid, nor 
why the burden should not rest upon the party claiming under the deed 
when the execution of it is denied and there is conflict in the evidence. 
The formal proof of the execution is taken before a judicial officer, 
and even though it be an ex parte proceeding, it must be that some 
more weight should be allowed it than a mere prima facie case arising 

from oral evidence of facts, and that 1t should stand for satis- 
(74) factory and sufficient proof of execution if there be no contra- 

dicting evidence. The use of the word “executed” in the statute 
shows that it was not intended to close the mouth of any one claim- 
ing against the deed, but that when there is an issue as to the due 
execution of the deed it should be incumbent on the party claiming 
under it to take the laboring oar and satisfy the jury of its execu- 
tion, but all through the issue he must have the benefit of the pre- 
sumption growing out of the fact that it has been formally probated 
and registered. There is no independent defense set up in the answer, 
such as fraud in the treaty, insanity, illegality of consideration,. or 
other like matter, which would, of course, admit the formal execution 
of the deed, but, instead, a general denial that it was the deed of the 
alleged maker of it, or, in other words, a denial that it was either 
signed or delivered by him. 

The learned judge who presided at the trial presented Hiese views 
to the jury, and there was no real conflict in the charge as contended 
by the plaintiff. If there was any error, it was favorable to the appel- 
lants, as the defendant was required to show by the preponderance of 
the evidence that the deed was not executed. 

There was some questions of evidence, but it will not be necessary 
to consider them in detail. All of them, presented by many exceptions, 
can be reduced to a very few in number if we disregard repetition. 

The objections to questions asked P. R. Belk were properly overrul- 
ed, as it will be found upon an examination of the questions that they 
tended to impeach him or to show that he dealt with the property in 
question in a manner inconsistent with his present attitude toward 
this suit. We do not think that the evidence was irrelevant, but if so, 
as to that which was not clearly competent it was harmless. There is 
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some latitude allowed on cross-examination, especially when a witness 
is being attacked or impeached to show his bias or his interest in the 
event of the action, or his lack of credibility, and we do not always 
scan it too closely when it is not substantive evidence. If we could 
see that it is irrelevent and harmful, we would, of course, exclude it, 
but that is not the case here, as this evidence is both relevant and 
competent. 

The same may be substantially said as to the examination of A. 
H. A. Belk. The testimony of this witness and that of W. A. Eubanks 
concerning the charge of A. H. A. Belk against his brother P. R. Belk 
that he had forged the deed was also relevant to the controversy. It 
was defendant’s contention that the deed was not executed by Calvin 
Laney, but that his name subscribed to the decd was forged by P. R. 
Belk. That was the dispute between them. When P. R. Belk called his 
brother, A. H. A. Belk, a lar, and the latter sharply retorted “I never 
forged a deed!” it was the same as a direct charge that P. R. Belk 
had forged the deed, though made by implication. P. R. Belk 
could not well have misunderstood it as an accusation of the (75) 
forgery, and he was silent. When A. H. A. Belk said, “I never 
forged a deed,” he meant that P. R. Belk had done so, and could have 
meant nothing else by his insinuation or mtimation, but if the lan- 
guage was equivocal, it was for the jury to decide what was intended. 

The fact that Parmelia Belk was impecunious and had no money to 
pay for a deed reciting a consideration paid by her, was circumstance 
proper for the consideration of the jury upon the question of its execu- 
tion—not of great weight, it may be, but of some. | 

The tax lists also were some evidence that the parties did not own 
the land. It may be slight, but still not to such an extent as to be 
none at all. Austin v. King, 97 N.C. 342; Ruffin v. Overby, 105 N.C. 
78; Bernhardt v. Brown, 122 N.C. 590. It was competent to be weigh- 
ed with other evidence. 

It is competent to show previous consistent statements of a witness 
to strengthen his credibility. Johnson v. Patterson, 9 N.C. 183; Jones 
v. Jones, 80 N.C. 246; Cuthbertson v. Austin, 152 N.C. 338; March v. 
Harrell, 46 N.C. 329; Bennett v. R. R., 120 N.C. 517. The court 
gave those of the requested instructions to which the defendant was 
entitled and the charge fully covered the case. 

Whether the second issue should have been submitted makes no dif- 
ference now, as the jury have found for the plaintiff upon the first 
issue. If there was no deed, it is immaterial whether the defendant 
purchased the land for value and without notice. If the plaintiff ac- 
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quired no title, it follows that the defendant did, as he’ had a ‘deed 
for the land which has not been assailed. 
- In discussing the burden of proof we may not fis sufficiently di- 
rected attention to the form of the issue, which 1s, Whether Calvin 
Laney had executed and delivered the deed, as alleged in. the com- 
plaint. The burden of such issue is clearly upon the plaintiff.::: — 
The eases of Benedict v. Jones, 129 N.C. 470; Smithurck‘v::Moore, 
145 N.C. 110, are cited as deciding that the burden of proof as to the 
nonexecution of the deed, rests upon the defendant. The last case cited, 
Smithwick v. Moore, is a direct authority in support of what we have 
said in this opinion. It was there held that the registration of ‘the deed 
raised a presumption of its execution, and that there was no evidence in 
the case that rebutted or impaired it. The question there was whether 
the plaintiff, who attacked the deed, had offered any evidence that it 
was not, executed. There is nothing in that case which conflicts with 
our decision. The other case, Benedict v. Jones, supra, related to the 
privy examination of the wife, as from the following language of the 
Court will appear: “In order to rebut that presumption she 
(76) must show to the jury by clear, strong, and convincing proof 
that she was not privately examined separate and apart from 
her husband touching her execution of the deed of trust according to 
law.” The decision was based upon Laws of 1889, ch. 389 (Revisal, 
sec. 956). The deed of trust considered in that case purported to have 
been duly executed by the wife with her privy examination and was 
dated 4 August 1891. The court simply held that if the probate of the 
deed, including the privy examination, was validly taken, it could 
not be invalidated for fraud, ete., unless the grantor or person to 
whom the deed was made participated in or had notice of this defect. 
But it is said that Lyerly v. Wheeler, 34 N.C. 290; Meadows v. Co- 
zart, 76 N.C. 450; Kendrick v. Dellinger, 117 N.C. 492, cited and ap- 
proved in Fortune v. Hunt, 149 N.C. 358, 362, support plaintiff’s con- 
tention. It will be found that in those cases the only question related 
to the date of a deed. This appears from the following language used 
by Judge Peason in Lyerly v. Wheeler, supra at p. 291: “The defend- 
ant contended that the date of the deed was no evidence that it was 
executed on that day; and the plaintiff could not recover without 
proving that it was executed on the day it bore date. The court 
charged that the date of the deed was prima facie evidence of the 
time of its execution. To this the defendant excepts, which is the only 
point made in the case. There is no error. The date of the deed, or 
other writing, is prima facie evidence of the time of its execution, 
upon the general principle that the acts of every person in transact- 
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ing business are presumed to be consistent with truth, in the absence 
of any motive for falsehood.” Similar language is used by Justice 
Bynum in Meadows v. Cozart, supra, with reference to the date of 
a deed, and Lyerly v. Wheeler, supra, is cited in approval of the 
principle. The same is substantially said by Justice Ruffin in Love v. 
Harbin, supra, both as to the execution of a deed and as to its pro- 
bate and registration. 

It-is said in Kendrick v. Dellinger, supra, in the first sentence of the 
opinion, that ‘A deed is presumed to have been delivered at the time 
it bears date, unless the contrary is satisfactorily shown,” and for 
this statement Lyerly v. Wheeler, supra, and Meadows v. Cozart, supra, 
are cited. As we have shown, they are not authorities for the state- 
ment, as they only decide that “the date of a deed or other writing 
is prima facie evidence of the time of its execution,” per meee Js 
in Meadows v. Cozart, supra. 

In recent years this Court has not given to a prima ice or pre- 
sumptive case the force and effect it formerly had, and has more 
properly and correctly treated it as furnishing evidence of the fact to 
be proved. Where there is really no controversy as to the execution 
of the deed:in question, or no evidence to support a denial of it, we 
eo quite far enough when we allow the probate and registration 
of it to be’sufficient proof, under the statute, of its validity; (77) 
and when there is controversy and evidence to sustain a denial 
of its execution, we place the burden upon the party claiming under 
it of proving its due execution, but give him the benefit of the pre- 
sumption arising from its registration. The other rule which is con- 
tended for would reverse our decisions as to the burden of proof when 
there is a prima facie case, and, besides, would make it easy for 
fraud to be committed by registration and very difficult and perhaps 
impossible to overcome the, presumption raised by the registration 
of a deed, the result being that titles to land in the State would be 
seriously threatened if not destroyed. We do not deny that a pre- 
sumption of regularity attaches to the proceedings. of courts of record 
acting within their jurisdiction, but the presumption that public of- 
ficers have done their duty does not always supply proof of a sub- 
stantive fact. U.S. v. Ross, 92 US. 281, citing Best on Evidence, sec. 
300. 7 
The Legislature, by using the words “all deeds executed and regis- 
tered according to law shall be valid and pass title and estates,” etc., 
Revisal, sec. 979, evidently intended that the burden as to due execu- 
tion should be imposed upon the party claiming under the deed, when 
there is an issue joined in regard to it calling for proof. The case of 
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Lumber Co. v. Leonard, 145 N.C. 341, is like Benedict v. Jones, supra, 
and in it the privy examination of-the wife was assailed, under the 
statute, for fraud. Besides, the wife alleged that she thought the in- 
strument was a contract to convey timber and not land, which would 
call for a reformation of it. Odom v. Clark, 146 N.C. 550, did not in- 
volve the same question as the Leonard case, but was cited collater- 
ally and incidentally. The Court expressly says in the Odom case 
that it is not lke Lumber Co. v. Leonard, supra, and Harding v. 
Long, 103 N.C. 1, and only a preponderance of the evidence was re- 
quired. There is no attack on the probate of the deed in this case. It 
involves merely the construction of the statute, which clearly leaves 
the execution of the deed open to proof, nor is there any attempt to 
reform an instrument as in Harding v. Long, supra. If clear, strong, 
and convineing proof is required, then the case of Love v. Harbin, 
supra, which has been approved in many cases, was not correctly 
decided, as there it was held that probate and registration are only 
prima facie evidence of the execution of a deed. Glenn v. Glenn, 169 
N.C. 729, was a suit for the reformation of a deed, the execution of 
which was admitted, and has no application whatever in this case, 
as this is not an action to reform or to set aside a deed, or a pro- 
bate or registration, but the question is what is the legal effect, as 
proof, of the probate and registration upon an issue as to the execution 
of the deed—and that is all. The authorities cited and just reviewed 
are not relevant. 7 

We have carefully examined the record, and no error has been 
(78) found. 

No error. 


Brown, J., concuring in result: I think that the charge of the judge 
upon the burden of proof is strictly correct and in accord with the deci- 
sions of this Court. The probate of a deed with registration raises 
a presumption of execution and delivery which entitles plaintiff to 
a verdict unless defendant rebuts such presumption by evidence satis- 
factory to the jury. The burden of proof shifts when the probated 
and registered deed is introduced in evidence by the plaintiff, and 
then it rest on defendant to satisfy the jury that the deed in fact 
was never executed and delivered. The law gives to the probate and 
registration of a deed the “artificial weight” of a presumption, and 
whoever attacks such deed must assume the burden of overthrowing 
or rebutting such presumption. 

The probating of a deed is the solemn act of the law and imports 
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absolute verity. It is a judicial act by the officers duly appointed by 
law. 

This rule is laid down by Clark, C. J., with much clearness in 
Smithwick v. Moore, 145 N.C. 110, and up to now has been regarded 
and acted upon as the settled law of this State. 

In Fortune v. Hunt, 149 N.C. 358, this Court said: “His Honor 
should have told the jury that the law presumes that this deed, proved, 
registered, and offered in evidence by defendants claiming under it, 
was executed and delivered at the time it bears date unless the con- 
trary be shown and the burden to show it rests on plaintiff.” 

In Benedict v. Jones, 129 N.C. 470, the Court went so far as to 
hold that the presumption of the correctness of the certificate of pro- 
bate must be overcome by “clear, strong, and convincing evidence.” 
The same rule was laid down in Lumber Co. v. Leonard, 145 N.C. 
341, cited and approved in Odom v. Clark, 146 N.C. 550, by Mr. 
Justice Hoke. 

In Glenn v. Glenn the same learned judge again cites and approves 
Leonard v. Lumber Co. and holds that this rule of evidence apples 
to “written certificates of officers given and made in the course of 
duty.” This.rule is founded upon the protection which the law gives 
to land titles and the weightiest considerations of public policy re- 
quire that it should not be weakened. 


ae | (79) 
The ane! Justice concurs in this opinion. 


Cited: s. v. Bethea, 186 N.C, 24; Dellinger v. Building Company, 
187 N.C. 850; Jones v. Coleman, 188 N.C. 632; Best v. Utley, 189 
N.C. 364; S. v. Love, 189 N.C. 171; S. v. Buck, 191 N.C. 529; McKay 
Vv. Bullard, 219 N.C. 595; Jéhiison Vv. Johison, 229 N.C. 546; Bank 
v. Sherrill, 231 N.C. 732; Hall v. Fayetteville, 248 N.C. 483. 
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AMERICAN NATIONAL BANK vy. H. P. DEW eT. aL. 
(Filed 23 December, 1917.) 


1. Judgments—Pleadings—Demurrer—Estoppel. 


A judgment sustaining a demurrer to the pleadings upon the merits, 
while it stands unreversed, is conclusive as an estoppel in another 
action between the same parties upon the same subject-matter. | 


2, Corporations—Certificates of a a a be a Faith— 
Notice. 

Where a corporation has made out its certificate of stock, in proper 
form and property signed, to a certain named person, and permits him 
to use it in the open market as collateral security for a loan, the cor- 
poration is bound by the acts of such person as its agent, and the hold- 
er who has taken the stock in good faith from him, without notice of 
any defect in the title of the pledgor, and for value, acquires a good 

title as against the corporation. . 


3. Same—Trials—Questions for Jury. 

Where a certificate of stock of a corporation appears upon its face 
to have been regularly issued to a certain named person, and is pledged 
by him to a bank as collateral security for a-.loan, the question of 
whether the pledgee received the shares with actual notice of any 
equity claimed by the corporation is one for the jury urider the evi- 
dence and not one of law for the court. a. 


4. Estoppel — Corporations — Shares of Stock — Pledgee—Irregularity of 
Issue—Notice. | 
Where certificates of stock of a corporation appear to be regularly 
issued to a certain person, and they are by him pledged to another as. 
collateral security for a loan, for value without notice of any irregu- 
larity in their issuance, the corporation is estopped, in pais, as against 
the innocent pledgee, from setting up that such shares had not been 
transferred on the books of the corporation. 


5. Corporations—Shares of Stock—Pledgee—Bills and Notes—Extension 
of Payment—Consideration. 

Where a bank renews a note of its customer upon eeeiaeeatien of 
the additional pledge of certificates of stock of a corporation, the ex- 
tension of time aceordingly granted is a sufficient consideration to make 
the bank a purchaser for value and protect it, as against the corpora- 
tion, aS an innocent holder of the certificate in due course, if it had 
no notice of any infirmity in the title of its pledgor. 


6 Same—Antecedent Debt. 

Promised forbearance to enforce an antecedent debt and extend the 
time of payment in consideration of the debtor’s pledging additional 
collateral security, which was given, is sufficient to constitute the 
pledgee a holder for value. As to whether the pledgee’s actual promise 
of forbearance is necessary or whether his implied promise is suffi- 
cient, quaere. 
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7. Corporations—Liquidation—Actions—Parties. 
A national bank in the course of liquidation may maintain an action 
-to eollect debts due it in order to wind up its affairs. oo: 


Civm, action, tried at May Term, 1917, of New Hanover, _ 
before Bond, J. ( 80 ) 

Plaintiff brought this action to compel a transfer on its books 
by the defendant United Development Company of 25 shares of its 
stock purporting to have been issued by it to the defendant. H. ‘Pp. 
Dew and which the plaintiff received from him, as a purchaser for 
value and without notice of any defect in his title to the same, as 
collateral security to a note given by Dew for money borrowed from 
it. Other relief was prayed against H. P. Dew’s codefendants. The 
following issues were submitted to the Jury: 

1. Is the defendant H. P. Dew indebted to the American National 
Bank in the sum of $1,750, with interest from 11 October 1912, upon 
the note sued on this case? 

2. Was the stock referred to of the United Development Company 
ever issued and delivered to H. P. Dew or to any one for him? 

3. Was the plaintiff the owner as pledgee of Certificate No. 8, for 
25 shares of stock in the United Development Company? —s_ 

4. Did the plaintiff bank, in due course of business and without 
notice of any fraud, if any existed, receive said certificate of stock 
as collateral security to note given in renewal of unpaid balance on 
prior note, which prior note was originally given to said bank for 
money borrowed and in consideration of extension of time for pay- 
ment of said balance? 

5. Did the United Development Company wrongfully refuse: to 
transfer said stock on the books of said corporation? | 

6. Was the real estate set forth in the complaint conveyed by the 
United Development Company to the Chatham Estates, Incorpor at- 
ed, without valuable consideration? No answer. 

7. Was the real estate set out and described in the complaint 
fraudulently and wrongfully conveyed to the Chatham Estates, In- 
corporated? No answer. 

8. At the time that Chatham Estates, Incorporated, took the con- 
veyance of the property from the United Development Company, 
did it have notice of the rights of H. P. Dew or of this ‘plaintiff? 
No answer. 

9. Did defendants, or any of them, acting in concert with each 
other, wrongfully convey the land of the United Development Com- 
pany to Chatham Estates, Incorporated, and thereby cause | Injury 
to plaintatt ? No answer. 
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10. What was the value of the 25 shares of stock sued on at time 
property of said corporation was conveyed away? No answer. 
11. Is the plaintiff estopped by the judgment which is pleaded in 
the further defense set up by defendants in their answer to this 
(81) suit? 

12. What damages, if any, is plaintiff entitled to recover of the 
defendants United Development Company, Chatham Estates, Incor- 
porated, Chatham Park Land Company, Paul Chatham, and W. A. 
Ebert? | 

The jury answered the first issue “Yes,” second issue “No,” third 
issue “No,” fourth issue “Yes,” fifth issue “No,” eleventh issue “Yes,” 
except as to the United Development Company, as to whom nonsuit 
was taken, and the twelfth issue “Nothing”; and under the direction 
of the court did not answer the sixth, seventh, eighth, ninth, and tenth 
issues. | 

The court instructed the jury as to the first, fourth, and eleventh 
issues, that if they believed the evidence those issues should be an- 
swered “Yes,” otherwise “No”; and as to the second, third, and fifth 
issues, that if they believed the evidence they should be answered 
“No,” otherwise “Yes”; and as to the twelfth issue, that if they be- 
lieved the evidence they should answer it “Nothing,” otherwise such 
an amount as they should find to be due. 

The court was of opinion, upon the verdict, that the plaintiff was 
not entitled to recover at all, and judgment was entered accordingly, 
and for costs against the plaintiff, whereupon it appealed to this Court. 


Rountree & Davis and McClammy & Burgwyn for plaintiff. 
H. L. Taylor and Kenan & Wright for defendants other than H. P. 
Dew. 


WALKER, J., after stating the case: First. As to the estoppel and the 
eleventh issue. We are of the opinion that the presiding judge ruled 
correctly when he held that upon the result of the prior suit in the 
Superior Court of Mecklenburg County the plaintiff was estopped by 
the judgment therein as to all the defendants in this case who were 
parties to that action, except the United Development Company. It 
appears from a perusal of the record in that case that the complaints 
in the two cases are at least substantially alike, and that the same 
questions were determined in the former case as are now raised in 
this case, and the judgment of the Superior Court of Mecklenburg 
County is a complete and final adjudication of all matters embraced 
within its scope and settled conclusively against the plaintiff and in 
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favor of the defendants who had not been nonsuited and who were 
parties defendant every question covered by the complaint and in- 
volved in the cause of action. 

This does not apply to the United Development Company, for as to 
it the demurrer was overruled. The legal effect of sustaining a 
demurrer to a complaint, as an estoppel or res judicata, in any ( 82) 
subsequent action brought for the same cause, if the former 
judgment is properly pleaded, has been ‘considered by this Court 
several times. A recent case is Marsh v. R. R., 151 N.C. 160, where 
it is said: “As applied to domestice judements, it is a principle uni- 
versally recognized that when a court has jurisdiction of a cause 
and the parties, and on complaint filed a judgment has been enter- 
ed sustaining a general demurrer to the merits, such judgment while 
it stands unreversed and unassailed is conclusive upon the parties 
and will bar any other or further action for the same cause,” citing 
Johnston v. Pate, 90 N.C. 335; Willoughby v. Stevens, 182 N.C. 
254; Alley v. Nott, 111 U.S. 472; Gould v. R. R., 91 US. 526; and 
Miller v. Leach, 95 N.C, 229, the last case holding that the doctrine 
apphes to a judgment recovered in the court of another State having 
jurisdiction of the subject-matter and the parties and where, of course, 
there is no fraud in its procurement. The charge of the court upon 
the eleventh issue, in respect to the Mecklenburg judgment, was, 
therefore, correct. 

Second. But we think that the court erred in its charge to the Jury 
upon other issues, as there were phases of the case which, if the evi- 
dence was believed by the jury, entitled the plaintiff to their verdict. 
We presume the presiding judge was of the opinion that the plaintiff, 
though a pledgee of the certificate of the stock, was not a bona fide 
holder of it for value and without notice. Whether the plaintiff, when 
it received the stock as collateral for the debt owing by H. P. Dew 
to it, had actual notice of the equity claimed by the United Develop- 
ment Company was a question for the jury to determine upon the 
facts and circumstances, as there was nothing which, in law, would 
constitute notice. If the Development Company, by its own negli- 
gence or the negligence of its officers, to whom the possession of the 
stock made out to H. P. Dew in proper form and signed by the 
proper person was entrusted, allowed, it to fall into the hands of H. 
P. Dew with such evidence appearing on its face of his lawful or 
rightful ownership, and thereby permitted him to use it in open mar- 
ket as collateral security for a loan which the plaintiff made to him, 
it is bound by the act of its agents, and the holder who has taken 
the stock in good faith without notice of any defect in the title of 
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the pledgor and for value will be entitled to hold it as agamst the 
company by which it purported to have been issued. We so held 
in Havens v. Bank, 182 N.C. 214, where the subject was fully con- 
sidered and many authorities cited in support of the principle. Titus 
v. R. R., 61 N.Y. 287; R. R. v. Bank, 60 Md. 36; McNeill v. Bank, 
46 N.Y. 325; Allen v. R. R., 5 L.R.A. (Mass.), 716; Bank v. Lanver, 
11 Wall. 369. A strongly reasoned case is N. Y. & N. H. BR. Co. v. 

Schuyler, 34 N.Y. 30. 
(83) In McNeill v. Bank, supra, the Court stated the rule with 

great force, as follows: “The holder of such a certificate and 
power possesses all the external andicia of title to stock and an ap- 
parently unlimited power of disposition over it. He does not appear 
to have, as is said in some of the authorities cited, concerning the 
assignee of a chose in action, a mere equitable interest which is said 
to be notice to all persons dealing with him that they take subject 
to all equities, latent or otherwise, of third parties; but apparently 
the legal title and the means of transferring such title in the most 
effectual manner. Such, then, being the nature and effect of the docu- 
ments with which the plaintiff entrusted his brokers, what position 
does he occupy towards persons who in reliance upon those documents 
have in good faith advanced money to the brokers or their assigns 
on a pledge of the shares? When he asserts his title and claims as 
against them, that he could not be deprived of his property without 
his consent, cannot he be truly answered that by leaving the cer- 
tificate in the hands of his brokers, accompanied by an instrument 
bearing his own signature, which purported to be executed for a con- 
sideration, and to convey the title away from him: and to empower 
the bearer of it irrevocably to dispose of the stock, he in fact ‘sub- 
stituted his trust in the honesty of his brokers for the control which 
the law gave him over his property,’ and that the consequence of a 
betrayal of that trust should fall upon him who reposed it, rather 
than. upon innocent strangers from whom the brokers were thereby 
enabled to obtain their money.” And the language of the Court in 
Rk. KR. v. Bank, supra, is equally as strong and convincing: “It may 
be conceded, and was doubtless the case, that the agent had no au- 
thority as between himself and his principal or other parties cog- 
nizant of the facts for doing the particular acts complained of; but 
the company, by its own act and, as it turned out, misplaced confi- 
dence, placed the agent in the position to do and procure to be done 
that class of acts to which the particular act in question belongs; 
and in such case, where the particular act in question is done in the 
name of. and apparently in behalf of the principal, the latter must 
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be answerable to innocent parties for the manner in which the agent 
has conducted himself in doing the business confided to him. Upon no 
other principle could the public venture to deal with an agent. In 
such ease the apparent authority must stand as and for real author- 
ity.” And again: “Where he issued such a certificate and delivered 
it to a third party, who acted without knowledge and in good faith, 
paying value for it, such party had the right to act upon the pre- 
sumption that the representations of such certificates were truthful, 
and not false and fraudulent. Having confided to him the said trust 
of executing the business, the agent was held out to the public as 
competent, faithful, and worthy of confidence; and though he 
deceived -both his principal and the public, by forging and- (84 ) 
issuing false certificates, it is but reasonable that the principal, — 

who placed him in the poate to perpetrate the wrong, should bear 
the loss.” 

‘This principle was applied in Cor v. Dowd, 133 N.C. 537, where 
the Chief Justice, in delivering the opinion of this Court, said: “The 
recent opinion in Havens v. Bank, 132 N.C. 214, especially what is 
said at pages 222-225, renders it unnecessary to discuss the effect 
of a transfer in blank of a certificate of stock, which it is there held 
‘passes the entire title, legal and equitable, in the shares,’ notwith- 
standing any requirements in the charter or by-laws that the stock 
shall be. transferrable only on the books of the corporation, Besides 
cases there cited, we may add Hirsch v. Norton, 115 Ind. 341; 2 
Thompson. Corp., sec. 2368.” In the Indiana case it is said that the 
property transfered, certificate of stock, is of a peculiar nature and 
is assignable in a peculiar method, so that the eases which govern the 
transfer of tangible personal property cannot control when the subject 
of the transfer is the capital stock of a corporation. The Court then 
says: “Where a party, by clothing another with all the legal indicia 
of ownership, enables him to mislead others, he, and not those who 
are misled by his acts, must be the sufferer. If loss comes, the man 
who invested the debtor with the evidence of absolute title, and 
thus misled creditors, must bear it, and not the creditors. The con- 
clusion we assert involves little more than an application of the fa- 
miliar general principle that where one of two innocent persons must 
suffer by the act of a third, he must suffer who put it in the power 
of the third to do the act.” 

- The rule need not be based upon any principle in the law of nego- 
tiable instruments; but may rest upon the doctrine of equitable es- 
toppel. It is true that the purchasers of non-negotiable demands from 
others than the original owner of them can take only such ‘rights ‘as 
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he has parted with, except when by his acts he is estopped from as- 
serting his original claim, and it is established by all the authorities. 
He must, in such ease, as Lord Thurlow said, abide by the case of 
the person from whom he buys. Cowdrey v. Vandenburgh, 101 US. 
572. In that case it is said by Justice Field: “The principle is well 
settled that when the owner of property in any form clothes an- 
other with the apparent title or power of disposition, and third parties 
are thereby induced to deal with him, they shall be protected. The 
case of McNeill v. Bank, in the Court of Appeals of New York, con- 
tains a clear statement of the law on this head. There, 16 is true, a 
certificate of stock was pledged with a blank assignment and power 
of attorney indorsed, which the pledgee afterwards filled up and. then 
disposed of the stock. It was evident that the owner contemplated 
that the blanks in the assignment and power should be filled up, 

if it should ever become necessary. 46 N.Y. 325. But the prin- 
(85) ciple stated by the Court is as applicable where no such in- 

tention 1s manifested. The rights of innocent third parties, as 
the Court there observes, ‘do not depend upon the actual title or au- 
thority of the party with whom they deal directly, but are derived 
from the act of the real owner, which precludes him from disputing, 
as against them, the existence of the title or power which, through 
negligence or mistaken confidence, he caused or allowed to appear to 
be vested in the party making the conveyances.’ Here the com- 
plainants could have expressed in their indorsement the purpose of 
the deposit of the certificate with Blumenburgh, that it was as secur- 
ity for a specified sum of money, and thus imparted notice to all 
subsequent purchasers or assignees that the pledgee held only a quali- 
fied interest in the claim. But having endorsed their name in blank, 
they virtually authorized the holder to transfer or dispose of the 
certificate by writing an absolute assignment over their signatures.” 

If, therefore, the plaintiff in this case received the stock in pledge 
as security for its debt and did so in good faith for value, and with- 
out notice of the company’s.rights or equities, it acquired a good title 
thereto as against the latter, notwithstanding that the stock had not 
been transfered to him on the books of the company. Havens v. 
Bank, supra, and eases cited, to which we add 1 COs: on Stocks and 
Stockholders, 3 Ed., sec. 487. 

The next question is whether the plaintiff is a — hae fuldee or 
pledgee, of the certificate of stock, as purchaser for value and without 
notice of any right of the United Development Company therein. It 
appears that the plaintiff was not satisfied with the security it had for 
the note of H. P. Dew, namely, 160 shares of the Peoples Bank of 
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Blacksburg, and refused to extend the time of payment unless it was 
strengthened by the deposit with it of additional collateral, and on 
15 April, 1912, the note, being then for the amount of $1,900, was re- 
newed, the time of payment being extended for four months, or until 
18 August, 1912, and this was done in consideration of the deposit 
of the certificate for 25 shares of stock in the United Development 
Company. The stock was transferred to the plaintiff and a renewal 
note given for the balance owed by H. P. Dew. There was evidence 
tending to show that the plaintiff would not have granted the for- 
bearance unless the certificate for the 25 shares of stock had been 
deposited as additional collateral security, for the Peoples Bank of 
Blacksburg, S. C., was not in good financial condition, and the 160 
shares of its stock, which the plaintiff already held as security for 
the payment of the note, was not considered adequate under the cir- 
cumstances. Plaintiff had actually called for more collateral. This, 
we think, constituted value sufficient to protect the plaintiff as an 
innocent holder of the stock certificate, provided it had no 
notice of any infirmity in Dew’s title, and whether it had or (86 ) 
not was a question for the jury, there being evidence from 
which the jury might infer that it had no such notice. 

Colebrook, in his work on Collateral Securities, sec. 269, says: “The 
pledgee of certificates of stock receiving the same indorsed, with an 
irrevocable power of attorney to transfer, in good faith, without notice, 
‘and for value advanced thereon, is entitled to the privilege of a bona 
fide purchaser for value, in the usual course of business. Such indorse- 
ment and delivery of certificates of stock as collateral security vests 
the legal and equitable title in the pledgee and he holds the absolute 
ownership of the shares of stock represented thereby. His title, when 
he has advanced value in good faith, without notice, cannot be im- 
peached, although the act of pledge be a fraud and misappropriation 
of such certificates of stock by persons intrusted therewith so as to 
have the apparent ownership. The title thus acquired by an innocent 
pledgee for value of stock collaterals is sustained as between the 
parties; and (in the absence of restrictive statutory or charter pro- 
visions) as against the company and third parties seeking by legal 
process to subject such shares of stock to the payment of debts or 
other liabilities of the pledgor, although no transfer thereof has been 
made on the books of the company issuing the same, or notice given.” 

And again at section 270: “It is established by commercial usage 
that a certificate of stock endorsed with an irrevocable power of at- 
torney in blank or filled up is, in the hands of a third person, pre- 
sumptive evidence of ownership of the holder. The title of an innocent 
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holder ‘for value, and in the usual course of business having possession 
of the certificate, endorsed to himself or in blank, is good against 
the world. Subsequent purchasers of such certificates, although pay- 
ing value but not receiving the certificates, the company issuing the 
stock when a transfer is demanded by such holder for value without 
notice, the creditors of the pledgor and transferrer are not allowed to 
impeach the title of such innocent holder for value. The transfer of 
certificates of stock, endorsed, under the general usage of dealers in 
securities and on exchanges, vests in the holder for value, without 
notice, more than the mere equitable title obtained upon the assign- 
ment and delivery and of a non-negotiable chose in action. The legal 
ownership vests in the endorsee of a stock certificate, endorsed in 
blank, as in the case of the favored instruments of commerce.” 

Cyc., vol. 10, p. 686 (b), says: “Where a certificate of shares is 
regular on its face, imports ownership in its holder, and contains no 
intimation of any equities impairing such ownership or full title, 
whether in the corporation or in third) persons, an intending pur- 
chaser-is not bound to suspect fraud or infirmity of title, or to go 

back and search the register, but may rely upon the disclosures 
( 87) of the certificate.” And again, at pages 624 (e) and 635: “Where 
| the shares of a corporation are offered for sale by the person 
named in' the certificate, an intending purchaser is not required to 
look beyond the recitals of the certificate in regard to his title or 
the equities of the corporation, or to suspect fraud in the issuing of 
the shares, where all seems fair and honest. He is not bound to ex- 
amine the books of the corporation to ascertain the validity of a 
‘transfer. The reason arises from the nature of’ a share certificate, 
which as already stated is a continuing affirmation of the ownership 
of the specified: amount of stock by the person designated therein or 
‘his assignee, until it is withdrawn in some manner recognized by. 
law; and a purchaser in good faith has a right to rely thereon and 
to clatin the ‘benefit of an estoppel i in his favor as against the corpora- 
tion: . | By parallel reasoning the corporation should be held Hable 
where through its negligence it suffers its share certificates, formally 
filled out, signed and sealed, to get out upon the market, where they 
may operate to deceive innocent purchasers.” 

With more particular reference to the vital question in this case, 
Colebrook says, at section 279: “Upon a pledge of certificates of 
stock for an antecedent debt, new notes being given as evidence 
thereof, the pledgee is rewarded as a holder for value within the rule, 
as the transaction amounts to a valid extension of the time for pay- 
ment.” | 
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And to the same effect is Norton on Bills and Notes, p. 315, where 
he says: “Where the preexisting debt has fallen due, and there is a 
transfer of a bill or note as collateral security with an express agree- 
ment for delay, the forbearance is a sufficient consideration. This is 
because such forbearance is a surrender by the holder of his valuable 
right of immediate prosecution. But the rule only applies for the 
reason that the holder, by valid agreement, has estopped himself from 
prosecuting.” - 

And this accords with what was held in Black v. Tarbell, 89 Wis., 

390, 393: “Tf the plaintiff had received the collateral note in suit after 
his endorsement was made and his liability fixed, no other fact ap- 
pearing, he would not be a bona fide holder for value. But it affirma- 
tively appears that, in consideration of the receipt of this collateral, 
he definitely extended the duration of his liability, and so the case 
comes within the first rule laid down in Bowman v. Van Kuren, 29 
Wis., 219. The note was transferred not only as collateral to a pre- 
existing obligation, but in consideration of a definite extension of the 
duration of such obligation. This makes the plaintiff clearly a bona 
fide holder for value before due, and precludes the defense which the 
defendant attempts to make here,” citing Body v. Jewson, 33 Wis., 
402-409. We have not lost sight of the rule, which formerly prevailed 
in this State, that a precedent debt did not constitute value 
in the transfer even of negotiable instruments as against a (88 ) 
prior equity. Harris v. Horner, 21 N.C. 455; Holderby v. Blum, 
22 N.C. 51; Potts v. Blackwell, 56 N.C. 449. But this has been chang- 
ed by the Negotiable Instruments Law, Revisal, sec. 2173. Brooks 
v. Sullivan, 129 N.C. 190. This old rule was known as that of the 
New York Court, based upon the opinion of Chancellor Kent in Bay 
v. Coddington, 5 Johns., ch. 54 (9 Am. Dec., 268), and the opposite 
one, holding a preexisting debt to be sufficient value to protect the 
holder of the paper, was called the Federal Rule, based upon Swift 
v. Tyson, 16 Peters, 1 (10 L. Ed., 865). The subject is carefully re- 
viewed and, the authorities collected and explained in Hxch. Nat. Bank 
v. Coe, 31 L.R.A. (NS.), 287 and note. 

- But this is not our question, as here there was evidence that plain- 
tiff extended the time of payment when the certificate of stock was 
taken and the forbearance was the consideration for adding to the 
other security which had become descredited. The annotator of Exch. 
Nat. Bank v. Coe, supra, at p. 298 of L.R.A., N.S., under the title 
of “Extension of Time,” says: “Authorities which disagree on the 
subject of the rights of one who takes a bill or note as collateral 
security for a preexisting debt are in accord in holding that if the 
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transferee grants an extension of time or surrenders other rights, he 
is considered as having parted with value, and may enforce payment 
as a bona fide holder. Thus, a note transferred to secure a preexisting 
obligation in consideration of an extension of time for the payment 
of the debt makes the transferee a bona fide holder for value, and the 
note is not subject to the defense of payment by the maker to the 
bank to which it had originally been given,” citing L. Banking Co. 
v. Howard, 123 Ala. 380, and many other cases for his statement of 
the law, and among them Fretwell v. Carter, 78 8.C. 531, which is 
more like our case in its facts than perhaps any of the others. He 
says of that case: “The Court held that a note in which the name 
of the payee hadi been left blank but which had been signed and en- 
dorsed by others, and which another, to whom it had been delivered, 
negotiated to an innocent holder as collateral for a past mdebtedness, 
thereby obtaining an extension of time, is a valid contract which 
the holder may enforce free of any equities existing between the orig- 
inal parties.” 

It-is decided by some courts that a valid promise to forbear must be 
shown, and not the mere fact of a voluntary forbearance, though 
other courts hold that a promise to forbear which may be implied 
from the nature of the transaction and its circumstances is sufficient 
value. We need not settle this difference, as there is evidence of an 
actual promise to extend the time of payment, and that the deposit 
of the collateral was the consideration of the promise. See, also, 3 

R. C. L., sees. 263 and 264; 1 Daniel Neg. Instr. (Calvert Ed.), 
(89) see. 829A, and Harvester Co. v. McLean, 57 Wis. 258, where 

itis said: “If there was an express or implied agreement on the 
Baie of a creditor to extend the day of payment on the delivery to 
him of a note as surety for his debt, then the creditor receiving such 
note was an innocent holder thereof for value.” 

Certificates of stock are Jargely used now in commercial transactions 
as collateral, and there is a growing disposition of the courts to al- 
low them the advantages of commercial paper, though they are not such 
in form; but we need not put our decision on any such ground, as it 
ean well rest on the other principle which we have stated, that when 
one of two innocent parties must suffer by the wrong of another, he 
who made it possible for him to commit the wrong should bear the 
loss resulting therefrom. The doctrine of implied agency arising out 
of negligence has its true basis in the principle of estoppel in pais; and 
is founded upon the injustice of allowing a party to be the author of 
his own misfortune, and then to charge the consquence upon others: 
and it implies an act in itself invalid, and a person forbidden, for 
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equitable reasons, to set up its invalidity. R. R. v. Schuyler, 34 N.Y. 
30. It results that the charge of the court was erroneous, as the Jury 
could have believed the evidence and yet have decided in favor of 
the plaintiff. The case must, therefore, be submitted to another Jury 
with instruetion from the court, so that they may find the facts and 
apply the law thereto. 

Third. Plaintiff had the right to bring this action, notwithstanding 
it had gone into liquidation. The corporation was not dissolved or 
extinct, and it is necessary to collect its assets in order to wind up Its 
affairs. Cent. Nat. Bank of Baltimore v. Conn. M. L. Ins. Co., 104 
US. 54, 72; Pritchard v. Barnes, 101 Wis. 89; Hutchinson v. Crutcher, 
98 Tenn. 427; Chemical Bank v. Hartford Dep. Co., 161 U.S. 8. 

The learned presiding judge doubtless was of the opinion that in 
order to constitute the plaintiff a bona fide holder for value, it must 
have parted with something, as money or at least money’s worth; 
but we think that by extending the time of payment, if the note was 
an old one, plaintiff gave up valuable rights, which is sufficient to 
defeat the equity of defendant, if other elements, such as want of 
notice and good faith, are present. The taking of the new note for 
$1,900 was a definite extension of the time of payment. 8 Corpus 
Juris., 425. 

Our conclusion 1s that there should be a new trial for an error in 
the charge. 

New trial. 


Cited: Hayden v. Hayden, 178 N.C. 263; Bank v. Bank, 183 N.C. 
472; Swain v. Goodman, 183 N.C. 533; Castelloe v. Jenkins, 186 
N.C. 172; Blue v. Wilmington, 186 N.C. 324; Bank v. Schlichter, 191 
N.C, 355; Bank v, Inles, 197 N.C. 418; Bowie v. Tucker, 197 N.C. 673. 


(90 ) 
L. P. PATTERSON v. CHAMPION LUMBER COMPANY. 


(Filed 22 December, 1917.) 


1. Removal of Causes—-Extension of Time to Plead—Exceptions—Motions 
— Waiver. 

Where a nonresident defendant does not move to remove the cause 
to the Federal Court for diversity of citizenship within the statutory 
time to plead, and the court allows each party time therefor, to which 
neither has excepted or moved to dismiss for failure to file the com- 
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plaint, his not having done so will be taken as his consent to the ex- 
tension of the time allowed, and a waiver of his right to remove the 
cause. 


Removal of Causes—Pleadings—Allegation—Tort, 


An allegation of the complaint that plaintiff was injured in the 
course of his employment while obeying a negligent order of a vice- 
principal of his employer, which with other of their negligent acts 
caused the injury, the allegation is a joint tort and the plaintiff had 
the right to regard the wrong either as joint or several, 


Removal of Causes—Fraudulent Joinder—Allegations. 


Where a nonresident is sued jointly with a resident defendant for a 
joint tort, a petition to remove the cause to the Federal Court for a 
fraudulent joinder must do more than allege the fraud by general 
averment by setting out the essential facts so that the court can see 
there has been such joinder. 


Removal of Causes — Petition — Bond -—— Sufficiency — Jurisdiction — 
Courts. 

Sufficiency of the petition and bond of a nonresident to remove the 
cause to the Federal Court is decided as a matter of law by the State 
courts, and if there are questions of fact arising on the motion, they 
are for decision in the Federal Court. 


Pleadings—Evidence-—Variance—Statutes. 


An objection to a variance between the allegations of the pleadings 
and the proof, when prejudicial and misleading, ete., should be taken 
in apt time, under the provisions of Revisal, secs. 515, 516. 


Pleadings — Verdict — Amendments — Court’s Discretion—-Appeal and 
Error. 

It is within the discretion of the trial judge to allow, after verdict, 
amendments, to the complaint in accordance with the evidence, when 
no change in the cause of action has been made, and, in the absence 
of abuse of this discretion, no appeal therefrom will lie. Revisal, secs. 
505, 507. 


Pleadings—Amendments-—Presumptions—Appeal and Error. 


The trial judge will be presumed to have found the facts necessary 
to support his order allowing an amendment to pleading, when no facts 
are stated in the record. 


Appeal and Error—Issues—lInstructions-——Assumptions of Risks. 


In an action to recover damages for a personal injury, where the 
judge has correctly charged the jury on the evidence as to negligence 
and contributory negligence, including that as to the plaintiff’s as- 
sumption of risks, the failure to submit an issue or give a request for 
instruction as to assumption of risks, is not reversible error. 


Civiu action, tried before Adams, J., and a jury at May 


(91) Term, 1917, of Haywoop. 


Plaintiff alleged that he was employed by defendant as lum- 
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ber inspector and was required, among other duties, to measure and 
grade lumber as the same was put upon cars for shipment, he being 
under the superior authority of Charley Buck and J. C. Orndorff, 
and subject to their orders, which he was bound to obey. He further 
alleges that while engaged in the performance of his regular duties 
he was ordered by Charley Buck to leave the place where he was 
then at work and to transfer some loaded cars from the planing mill 
over certain tracks and switches to the bill-dock, where they were 
to be unloaded. That in order to do this work, it was necessary to 
move a handecar which was heavily loaded with green lumber and 
then standing on Track No. 2, back to a place beyond a switch, so 
that the other cars could pass over the tracks to the place of their 
destination without any obstruction. While engaged in this business, 
and without any fault on his part, the loaded car was moved and 
overturned and the heavy and green lumber fell from the car and 
upon the plaintiff, whereby he was severely injured. He alleges that 
the overturning of the car, which caused his injury, was due to its 
having been improperly and negligently loaded. 

The defendant filed a petition for the removal of the case to the 

United States Court, but the judge refused the motion to remove, and 
defendant excepted. 
- At the trial, and after the verdict, the plaintiff moved to amend his 
complaint by alleging that the overloading of the car with lumber, 
which upset and caused his injuries, was due to the fact that defendant 
had negligently failed to provide for itself a sufficient number of cars 
and trucks with which to handle its output of lumber, and resorted 
to overloading of the cars it had for the purpose of supplying the de- 
ficiency. The motion was granted, and defendant excepted. Evidence 
had been admitted, over defendant’s objection, that the car was over- 
loaded, and that there was not a sufficient number of cars for haul- 
ing the lumber, and for that reason the car in question was overloaded. 
The defendant requested the court to submit an issue as to assump- 
tion of risk which it tendered, but this request was refused. 

The three issues, as to negligence, contributory negligence, and dam- 
ages, were submitted, and the jury answered them in favor of the 
plaintiff, assessing his damages at $6,000. Exceptions were taken to 
the charge of the court and to the refusal of the court to give special 
instructions. Judgment for plaintiff was entered upon the verdict, 
and defendant appealed. 


Alley & Leatherwood for plaintiff. 
Merriman, Adams & Johnston for defendant. 
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WALKER. J., after stating the case: First. The court properly re- 
fused to remove the case to the United States Court. In the first place, 
the petition was not filed within the time allowed by law. The 
(92) summons was returnable to September Term, 1916, and at that 
time an order was made enlarging the time for filing pleadings, 
the plaintiff being given 60 days for filing his complaint, and the de- 
fendant 60 days thereafter to file answers. The plaintiff filed his com- 
plaint within the 60 days allowed to him, but the defendant’s answer 
was not filed until 3 February 1917, after the time given by the order 
for filing it had expired. If there had been no order extending the time, 
the answer was due before adjournment of the September term of the 
court, under the statute. The defendant did not except to the order 
extending the time for filing the pleadings, nor did it move to dismiss 
the action for failure to file the complaint, and from the record it 
would appear that it was made with the consent of both parties, if 
not at their request. Anyhow, the law so construes it. 

A like order was made in Ford v. Lumber Co., 155 N.C. 352, and 
the Court said, in commenting on a motion to remove the cause to the 
Federal Court: “The summons was returnable to September Term, 
1910, at which term an order was made in this cause as follows: 
‘Plaintiff allowed 40 days to file complaint; defendant has 40 days 
to file answer.’ The defendant did not except to this order and did 
not move to dismiss the action for failure to file complaint, as it had 
a right to do. It may be, as contended by defendant, that a petition 
for removal need not be presented until the complaint is filed, and the 
record then discloses a removable controversy as to the sum demand- 
ed, but under our decisions the defendant has waived his right to 
remove and submitted himself to the jurisdiction of the court by 
not excepting to the order we have quoted. By failing to except to it, 
the defendant is taken to have consented to it. Lewis v. Steamboat 
Co., 181 N.C. 653; Bryson v. R. R., 141 N.C. 594; Garrett v. Bear, 
144 N.C. 23... . When the defendant takes no exception to the 
order extending the time within which to file complaint and answer, 
the order is a consent order and voluntary submission by defendant 
to the jurisdiction of the court and waiver of a right to remove.” 

To the same effect is Howard v. R. R., 122 N.C. 944; Duffy v. R. R., 
144 N.C. 26; Pruitt v. Power Co., 165 N.C. 416; Spangler v. R. R., 
42 Fed. 805; For v. R. R., 80 Fed. 945; Williams v. Telephone Co., 
116 N.C. 558; R. R. v. Daughtry, 138 U.S. 298. 

We also are of opinion that the plaintiff has stated a joint tort as 
having been committed by the defendant, and he had the right thus 
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to regard the wrong either as joint or as several. Gurley v. 
Power Co., 173 N.C. 447; Haugh v. R. R., 144 N.C. 704; Rea (93) 
v. Mirror Co., 158 N.C. 24, 27; R. R. v. Miller, 217 U.S. 209. 

The petition for removal docs not sufficiently allege a fraudulent 
joinder, and the State court was not required to give up its jurisdiction. 
General averments will not do, but the essential facts must be stated 
so that we can sce that there has been such a joinder. Hough v. &. R#., 
supra, 144 N.C. 700; Tobacco Co. v. Tobacco Co., ibid., 367; Smith v. 
Quarries Co., 164 N.C. 351; Pruitt v. Power Co., 165 N.C. 418; R. &. 
v. Thompson, 200 U.S. 215. It can easily be seen from these authori- 
ties that defendant has not complied with the statute, and the judge 
was right in refusing to remove the case. Questions of law in removal 
cases are decided by the State court, that is, as to the sufficiency of the 
papers, and questions of fact by the Federal court. Kansas City R. Co. 
v. Daughtry, supra, and 5 Rose’s Notes to that case (Sup.), p. 233. 

When the evidence was offered as to the shortage in cars, the de- 
fendant should have proceeded under Revisal, sees. 515 and 516, as 
for a variance, if there was thought to be one. We do not think that 
there was any change in the cause of action by reason of the amend- 
ment, and we doubt if the amendment was necessary. Szmpson v. 
Lumber Co., 183 N.C. 95; Williams v. May, 173 N.C. 78. The amend- 
ment merely added an additional ground of negligence, and did not 
alter the original nature of the action. The court has ample power 
to amend, in furtherance of justice, either before or after verdict, 
Revisal, sees. 505, 507, and we do not review the exercise of its dis- 
eretion in the absence of a clear abuse of the power. The judge must 
be presumed to have found the facts necessary to support his order 
when no facts are stated in the record. McLeod v. Gooch, 162 N.C. 
122; Gardiner v. May, 172° N.C. 192; Alston v. Holt, ibid., 417. We 
also are of the opinion that the allegations of the complaint, though 
somewhat gencral, were reasonably sufficient to include the matter 
covered by the amendment. Our ruling upon these questions disposes 
of the first six assignments of error, as to the removal of the cause 
and the matters of evidence, aus as to the latter, we think it was 
otherwise competent. : 

The exeeptions to the charge of the Court and to the refusal of 
prayers for instructions to the jury are without merit. There was 
evidence of negligence sufficient to support the verdict. The real and 
proximate cause of the injuries to the plaintiff was the careless over- 
loading of the car, which became topheavy and when it was put in 
motion the lumber lost its balance and toppled over and upon him. 
As his injury was due to the defendant’s negligence, we do not see 


102 IN THE SUPREME COURT. [175 
Hosprran Co. v. SureHEen. 


that there was any assumption of risk. Hux v. Refining Co., 173 N.C. 
97. Plaintiff was ordered to do the work by a person in authority 
over him whose orders he was bound to obey, and the jury have 
virtually found that the risk and danger were not so obvious 
(94) that a man of ordinary prudence would not have gone on 
with the work, under the circumstances, and in the presence 
of the danger, for the court charged fully as to these matters, and we 
must presume that the jury observed the instructions. The charge as 
to contributory negligence fully covered the question as to assump- 
tion of risks, and when this is the case, we have held that a specific 
instruction as to assumption of risks or an issue as to it is not neces- 
sary. Hux v. Refining Co., supra. This ease is very much like the one 
just cited in all its essential features. The charge was clear and ac- 
curate 1n its recital of the evidence, and in the explanation of the law 
applicable to it, and requests for instructions were substantially given 
in the charge. Upon the question of negligence, contributory negli- 
gence, including assumption of risks, and also upon concurring negli- 
gence, and the negligence of a fellow servant, the law could not well 
have been more correctly stated. 
We affirm the judgment because we ean find no error in the record. 
No error. 


Cited: Motors Co. v. Motor Co., 180 N.C. 620; Powell v. Assurance 
Society, 187 N.C. 597; Morganton v. Hutton, 187 N.C. 739, 740; Bank 
v. Hester, 188 N.C. 71; Tomber v. Insurance Co., 190 N.C. 804; Burton 
v. Smith, 191 N.C. 603; Patton v. Fibre Co., 192 N.C. 50; Butler v. 
Armour, 192 N.C. 515; Trust Co. v. R. R., 209 N.C. 310; Whichard 
v, Lipe, 221 N.C. 57; Bank v. Sturgill, 223 N.C. 827. 





WAYNESVILLE HOSPITAL COMPANY v. C. D. SUTPHEN anp 
ALDEN HOWELL, Jr. 


(Filed 22 December, 1917.) 


Fraud——False Pretcnse—Corporations——Principal and Agent-——-Vendor and 
Purchaser—Secret Agreement. 

Where one actively secures subscribers to shares of stock in a corpora- 
tion to conduct its business on a certain lot of land, representing that 
the lowest price for the property was a certain sum, and he has a 
seeret agreement with the owner that he was to receive certain com- 
pensation for the sale, and upon the formation of the corporation by 
acceptance of the charter he has obtained, induces it to purchase the 
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land at the price. stated, it was his duty to have disclosed his secret 
agreement with the owner, and his misrepresentation of the lowest 
price obtainable was fraudulent and obtaining money by deceit and 
false pretense. 


AppraL by plaintiff from Shaw, J., at September Term, 1917, of 
HAywoop. | 


W. J. Hannah and Margan & Ward for plaintiff. 
M. Silver and R. W. Winston for defendant. 


Crark, C.J. The complaint alleges, and there was evidence to sup- 
port it, that the defendant Sutphen, who participated in organizing 
the plaintiff company, undertook to purchase for the company at the 
best and lowest bid a house and lot known as “Bonnie Castle” 
from his co-defendant, Alden Howell, Jr., for use as a hospital, (95 ) 
and that he reported to the company that such lowest bid was 
$9,300, and urged and procured its purchase at that price, whereas 
in truth and in fact he had an agreement “on the side” with his 
codefendant, the owner of the said property, by which Sutphen was 
to receive $400 for procuring the sale of the property to the company. 
There was also evidence that the company would not have accepted 
the bid had they known of this secret agreement. 

The defendant admitted that he was the originator of the plan 
to organize the hospital company and procured most, if not all, of 
the members who joined the same and that on 27 November, 1916, 
he forwarded to the Secretary of State at Raleigh the charter which 
he had caused to be prepared but which was returned as imperfect, 
and he sent on a second copy, upon which the charter was issued 2 
December. It was admitted that the company was organized on 8 
December, 1916, by the stockholders accepting the charter at a called 
meeting and electing officers and directors and adopting by-laws. At 
that meeting the defendant Sutphen submitted the $9,300 offer from 
Alden Howell, Jr., who was also a member of the plaintiff company 
as well as Sutphen himself, and there is evidence that he represented 
this to be the best and lowest price at which the property could be 
bought and urged the stockholders to purchase 1t at that price, but 
he did not make known his seeret agreement with the seller by which 
Sutphen was to receive $400 to induce the plaintiff to purchase at 
that price. The stockholders, at that meeting, agreed to purchase, 
and on 138 December took title at the price of $9,300, in ignorance 
of the secret agreement by which Sutphen was to receive $400 from 
said seller. 
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Sutphen admitted that on 29 November, while engaged in getting 
up the organization and two days after he had sent on an applica- 
tion for the charter to the Secretary of State, he had the secret agree- 
ment with Howell to get $400 “on the side” to secure the adoption 
of the purchase. But he asserts that he was not a “promoter,” and 
therefore had a right to make this private agreement unknown to 
the associates whom he had induced to enter the company and who 
had entrusted him with securing the Bonnie Castle house and lot for 
the hospital. There was evidence for plaintiff by several witnesses 
in support of the allegation that Sutphen was the trusted agent of 
the corporators to secure such lowest offer for the company that was 
to be organized, though at that time it had not yet been legally 
“organized,” and that if the stockholders had known at the time 
he reported and urged the bid of $9,300 that he was to make $40@ 
for himself out of the sale, the company would not have accepted 

the offer. 
(96) The defendant Howell files an answer in which he admits 

that there was an agreement “on the side” between him and 
Sutphen whereby he was to give Sutphen $400 out of the purchase 
price of $9,300, provided that said Sutphen should induce the com- 
pany to take the Bonnie Castle property at that price, which agree- 
ment was not known to the plaintiff till after it had purchased the 
property at that price and taken the deed, and that he would have 
sold the property to the company at 8,900 but for such agreement 
to pay Sutphen for making the trade; that he had paid Sutphen $300 
of this bonus, and he offered to pay the remaining $100 into court, 
whereupon a nonsuit was ordered as to Howell. 

The agreement between Sutphen and Howell is in evidence and is as 
follows: 


WaynesvitiE, N. C., 29 November, 1916. 


In the event of the sale of my property known as “Bonnie Castle” 
for hospital purposes and in view of the fact that Mr. Sutphen is the 
promoter of this movement for the establishment of a hospital for 
Waynesville, I hereby agree to pay him a commission of four hund- 
red ($400) as a consideration for his efforts towards the selection 
and sale of the above property. ANDREW Howe 1, JR. 

Among the resolutions adopted after the company was organized, 
and at the time of the purchase, on his recommendation, of the prop- 
erty at $9,300, the following resolution was adopted, Sutphen being 
present: “Mr. Swift moved that in view of the valuable services 
rendered by Mr. C. D. Sutphen in the promotion of this corporation 
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and his untiring efforts in its behalf, that he be recommended to the 
board of directors for the position of business agent, it being the sense 
of this meeting that his services in further promoting the interests 
of the hospital and keeping it in the eyes of the public would be of 
great value. Carried unanimously.” 

Notwithstanding the recital in the contract between Sutphen and 
Howell, and in the above resolution, that Sutphen was the “promoter” 
of the enterprise, his defense seems to be that he was not such and that 
when he made the contract on 29 November there had been only the 
preliminary meeting on 27 November, and that the real organization 
did not take place till afterwards, and therefore that he had a right 
to make this secret agreement and withhold knowledge thereof from 
the company when he urged and procured their acceptance and pur- 
chase of the property at $9,300 on the false representation that it was 
the best and lowest bid. 

It is not material whether Sutphen was an agent or a promoter, nor 
that when he was entrusted by the meeting on 27 November 
with the duty of getting the best and lowest offer the company (97 ) 
was not then fully organized. He was acting as agent or pro- 
moter, if the evidence for the plaintiff is to be believed, and if he 
reported and urged the company after its organization to accept the 
offer of $9,300 as the best and lowest obtainable price, he was guilty 
of precuring $400 of the company’s money by deceit and false pre- 
tense. There was clear allegation in the complaint to this effect and 
ample evidence to sustain it. Whatever evidence he could offer in 
rebuttal was matter for the jury, but he did not put on any evidence. — 

In the first ten verses of Chapter V of the Acts of the Apostles there 
was a transaction which bears a remarkable family resemblance to 
this case. The early disciples, in their effort to establish a system of 
owning property in common, agreed to sell all that they had and 
put the price into a common fund. One of them sold a possession, 
but, keeping back a certain part of the price, laid the rest at the 
Apostles’ feet and represented it to be the full sum received by him. 
His fraud was detected. And his wife, ignorant of the punishment 
that had befallen him, assenting to the same statement, suffered the 
same punishment. Peter, the chief of the Apostles, said to the offend- 
er that it was not necessary for him to bring the price of the posses- 
sion into the common fund, but having done so, it was a fraud to 
represent the part which he brought in as the whole amount received. 

The case is stronger against Sutphen, if the evidence for the plaintiff 
is to be beheved, and it had a right to have that evidence submitted 
to the jury. By his own admission, he got up the company and pro- 
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cured the charter. There is evidence that he was entrusted with the 
duty of getting the lowest and best bid, and that later he represented 
to the company falsely, in violation of the trust and confidence re- 
posed in him, that $9,800 was the best and lowest price at which 
“Bonnie Castle’ could be bought for the proposed hospital, and pro- 
cured the acceptance by the company of the property at that price 
by his recommendation. Whereas, in fact, $8,900 was the price the 
owner was willing to take, and Sutphen admits that he reserved for 
himself out of the purchase money $400, which was to go, not to the 
seller, but into his own pocket. That such transaction, if found to be 
true by the jury, is in breach of good faith and good morals and 
was in fact and in law obtaining money by deceit and false pretenses, 
can require no citation of authority. 

It was the duty of Sutphen to make to his fellow stockhoiders at 
the time he recommended the purchase of the property a full and fair 
disclosure of his interest and of all the facts which the corporation 
ought to know before entering into the intended contract. 10 Cye., 
275, 276. 

The evidence of the plaintiff shows that Sutphen was the “promoter” 
of the enterprise, which also appears by his written agreement with 

Howell and the resolution passed by the meeting at the time 
(98) the property was purchased on his recommendation. He ad- 

mits that he took it upon himself to organize the plaintiffs into 
a corporation; to procure the necessary subscribers to the articles 
of incorporation; to see that the necessary documents were presented 
to the proper officers of the State to be recorded and to procure 
the necessary certificate of incorporation, and that he did generally 
what was necessary to “float the company.” The same relation exist- 
ed between the association and Sutphen when it was informally organ- 
ized on 27 November as after it was legally organized, and the same 
good faith was required on his part toward his associates. The law 
requires of promoters of corporations that they make a full and fair 
disclosure to the corporation, when formed, of their interests, and 
it is a breach of trust for such promoter, who induces others to join 
in the enterprise, to purchase property at one valuation and then 
without making a full and fair disclosure to those whom he has 
induced to join the enterprise to sell such property to the company 
at a higher price, thereby taking to themselves a secret profit. 10 Cyc., 
275 and notes; Goodman v. White, at this term. 

The judgment of nonsuit and dissolving the order in arrest and 
bail is 

Reversed. 


N.C. } SPRING TERM, 1918. _ 107 





Hoop v. Surron. 


W..H. HOOD er at vy. F. L. SUTTON, Mayor, ET At, 
(Filed 22 December, 1917.) 


1. School Districts—-Bonds—Municipal Limits—Election—Callis——Statutes. 


Where a graded school district is established under chapter 96, Pub- 
lie Laws of 1899, with territory coterminous with the corporate limits 
of the town, and thereafter the territory is extended beyond such 
limits under a private law containing no authority to issue bonds, and 
there being no such authority conferred under the Laws of 1899, to 
issue them for the enlarged district, the board of aldermen of the 
town are without authority to call an election for the issuance of 
ponds by the enlarged district, by virtue of chapter 81, Public Laws 
of 1915, amended by chapter 130, Laws of 1917, this act being con- 
fined to the municipal limits and taxes levied on property therein; 
and such would destroy the uniformity of taxation with regard to the 
outlying territory but within the school district. 


2. Same—Ambiguity. 

Ambiguity, if any, in chapter 81, Public Laws of 1915, as to the call- 
ing of an election by the municipal authorities for a school district 
extending beyond the incorporate limits of the town, is resolved against 
the validity of such call by reference to other provisions therefor re- 
quired by chapter 55 of the Public Laws, passed at the same session 
of the Legislature. 


8. Elections—Injunctions. 


While the courts are slow to restrain the holding of an election, it 
will nevertheless do so if the election contemplated would be held con- 
trary to law, and therefore be ineffective and void. 


Apres by defendants from order of Stacy, J., at chambers, 21 No- 
vember 1917, from LEnNorr. 

This is an action brought by the plaintiff in his own behalf (99) 
and in behalf of other taxpayers and residents of the city of 
Kinston to restrain the holding of an election and the issuing of bonds 
in the sum of $150,000 for school purposes in the Kinston Graded 
School District, plaintiffs contending that there is no authority for 
holding the election or issuing the bonds: 

(1) For that the election has been ordered by the aldermen of 
Kinston instead of by the board of commissioners of the county on 
petition of the board of education. 

(2) For that there is no legislative authority to issue bonds in 
excess of $25,000. 

The defendants claim the right to hold the election and to issue 
the bonds under chapter 81, Public Laws of 1915. 

A temporary restraining order issued, and upon the hearing it was. 
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continued until the final determination of the action, and defendants 
appealed. 


R. A. Whitaker for plaintiff. 
Loftin, Dawson & Manning for defendants. 


ALLEN, J. The Kinston Graded School District was established 
under authority of chapter 96, Public Laws of 1899, the territory in- 
cluded in the district being then coterminous with the corporate limits 
of the city of Kinston. This act was ratified by a vote of the people 
of Kinston under a provision in the act requiring the election to be 
held under the same rules and regulations as for the election of a 
mayor. 

Under chapter 225, Private Laws of 1915, the district was enlarg- 
ed to inelude much territory outside of the corporate limits of Kinston. 
This last act was also ratified by a vote of the people at an election 
held at the time of electing municipal officers and by the same judges 
and registrars, as required by the act. 

There is no provision in. either act for issuing bonds or for holding 
any election except one for the ratification of the acts, and the defend- 
ants must show legislative authority elsewhere for their action in or- 
dering an election and for issuing the bonds. 

They rely on chapter 81, Public Laws of 1915, as amended by chap- 
ter 1380, Laws of 1917, which are recited in the resolution, adopted 
by the aldermen when the election was called, as their authority. 

The act of 1917 is not material to the present inquiry as 14 does 

not deal with elections or issuing bonds, and an examination 
(100) of the act of 1915 shows clearly that it refers only to incorpor- 
ated towns and cities, and does not support to deal with dis- 
tricts, such as the Kinston Graded School District, which inelude 
municipal corporations and territory outside of the corporate limits. 

The act of 1915 is entitled “An Act to authorize the board of alder- 
men or other governing body of towns and cities to issue, upon ap- 
proval by vote of the people, bonds for purchasing sites, erecting 
buildings, ete., for school purposes.” The act provides, in seetion 1, 
“That whenever it shall be necessary, in the judqment of the board 
of aldermen or other duly constituted authority of any incorporated 
town or city in the State, which is in charge of its finances, to pur- 
chase lands or buildings or to erect additional buildings for school 
purposes, said board of aldermen or other authority is authorized 
and empowered to issue for said purposes in the name of said town 
or city, bonds, ete.”; in section 3, “Said bonds shall be signed by the 
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mayor, attested by the town or city clerk or treasurer, and sealed 
with the corporate seal of said town or city, and shall bear the signa- 
ture of the town or city clerk and treasurer written, engraved, or 
lithographed’”’; in section 4, “That the board of aldermen or other 
proper authority of said towns and cities is hereby authorized to 
levy and collect each year, in addition to all other taxes in said city, 
an ad valorem tax upon all the taxable property in said city, suffi- 
cient to pay the interest on said school bonds as the same become 
due, and also at or before the time when the principal of said bonds 
become due, a further uniform ad valorem tax upon all the taxable 
property in said city sufficient to pay the same or provide for the 
payment thereof.” 

It therefore appears that under the provisions of the act under 
which the defendants are proceeding the governing body of the city 
or town is given authority to determine whether the bonds shall be 
issued or not; that the bonds are to be executed in the name of the 
city or town and by its officers; that there is no authority to levy 
any taxes for the payment of principal or interest, except upon tax- 
able property within the corporate limits, and this excludes the idea 
that the act has any reference to a district which includes territory 
outside of the municipal corporation, as otherwise the city or town 
would be required to issue its bond, imposing upon it an obligation 
to pay, and to collect taxes for the payment of the principal and in- 
terest from its citizens for the benefit of territory outside of the cor- 
porate limits, when those in this territory would not be bound and 
would not be required to pay principal or interest, or be subject to 
any tax levy, which would destroy the principle of uniformity in tax- 
ation. Faison v. Comrs., 171 N.C, 415. 

There is no ambiguity in the statute and no room for construction, 
but if its meaning were doubtful, the doubt would be resolved against 
the defendants because at the same session of the General As- 
sembly provision is made by chapter 55, Laws of 1915, for (101) 
school districts, like the Kinston Graded School District, which 
include incorporated towns and cities and territory outside, to issue 
bonds for school purposes. 

The first section of this last act provides that “the board of county 
commissioners of any county in the State shall, upon the petition of 
the couty board of education, order an election ... to be held in 
any county, township, or school district which embraces an incor- 
porated town or city,” to ascertain the will of the voters on the ques- 
tion of issuing bonds for school purposes. The act further regulates 
the holding of the election for bonds and the use of the proceeds, and 
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has express provision that in no ease shall bonds issued by any school 
district exceed the sum of $25,000. 

We therefore conclude that there 1s no authority in the governing 
body of Kinston to call the election or to issue the bonds, and that 
if an election is held, it must be under chapter 55, Public Laws of 
1915, or under the act a copy of which is attached to the complaint. 

We are not inadvertent to the fact that the plaintiffs are asking 
a court of equity to restrain the holding of an election, a jurisdiction 
which the courts are slow to exercise, and they will not do so except 
where it is clear that the election would be held contrary to law, and 
would be ineffective and void, as appears from this record. 9 R. C. L., 
1001; 14 R. C. L., 875; Conner v. Gray, 9 Anno. Cases, 121 and note; 
R. R. v. Comrs., 109 N.C. 159. 

We therefore conclude that there was no error in continuing the re- 
straining order. 

Affirmed. 


Cited: Hill v. Lenowr County, 176 N.C. 587; Griffith v. Board of 
Education, 183 N.C. 409; Coble v. Commissioners, 184 N.C. 355; 
Hailey v. Winston-Salem, 196 N.C, 23, 





MARY M. MAKELY v. WASHINGTON-BEAUFORT LAND COMPANY. 
(Filed 22 February, 1918.) 


Wills — Devise — Powers of Sale — Purchaser — Application of Funds — 
Trusts and Trustees. 

A devise of land to the wife, to have ‘‘complete control” for her life, 
to sell to pay debts of testator, who was her husband, and for division 
among their children, with power to give any share to testator’s grand- 
children, subject to the support of their parents for life, “and to sell 
and make deed for said property as if it were her own, and without 
being required to give bond,” and expressing anxiety as to two of the 
testator’s children, with “hope that they will come around all right’: 
iTeld, the will conferred the power upon the wife to sell the land in 
her discretion and make a valid deed, not requiring the purehaser to 
see to the application of the purchase money. 


Civin action, tried before Bond, J., at January Term, 1918, of 
CHOWAN, upon case agreed. 
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Plaintiff Mary M. Makely, on 9 January 1918, sold to the 
defendant above named a tract of land, known as the “Donnell (102) 
Farm,” with certain exceptions, for a valuable consideration, 
which defendant agreed to pay, and a deed sufficient in form to pass 
the title, and duly executed, was tendered by her to the defendant, 
which the latter refused to accept upon the ground that the title is 
defective, as under the will of her husband, Metrah Makely, the 
source of her title, she has no power to sell the land, and the con- 
troversy between the parties calls for a construction of the will, the 
relevant parts of which are as follows: 

“I give, bequeath, and devise all my property of every kind to my 
beloved wife, Mary, to have complete control of during her life, to sell 
to pay any just debts of mine, or to sell to divide among her children, 
George, Metrah, Luella, Alice, and Agnes, to be divided equally be- 
tween them. In the event my wife should be of the opinion that it 
would be to the interest of the grandchildren to give any share to the 
said grandchild and not to the said heirs or child, said heir or child 
is to have his or her support from said property as long as he or she 
lives, but no right to sell or in any way to dispose of the said prop- 
erty and leave their child destitute. I am afraid of our two sons, 
George and Metrah, but hope that they will come around all right. 
My wife is to take said property, what she needs for her support, 
and to sell and make a deed for the said property as if it were her 
own, and without being required to give a bond. I prefer that the 
most of the Jand be sold, where it can be sold at a fair price, the 
piece of the Donald farm, the Blount tract, if it can be retained for 
George or his children without injuring the sale of the balance, I 
prefer it to be retained and charge what it is worth to that share.” 

No part of the Blount tract mentioned in the will is involved. 

Judge Bond held that plaintiff has the power, under the terms of the 
will, to sell the land, and that her deed would therefore convey a good 
title, Judgment was rendered accordingly, and defendant appealed. 


S. Brown Shepherd and Pruden & Pruden for plaintiff. 
No counsel for defendant. 


WALKER, J., after stating the case: There is no question raised as 
to the proper distribution of the fund derived from a sale of the 
land, the only question being whether plaintiff has the power under 
the will to sell. The power is given twice; in the first part of the will, 
it is directed that she may sell for the purpose of paying debts or for 
a division among the children, and in a later clause a less restricted 
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power is bestowed, namely, “she is to take said property, what she 

needs for her support, and to sell and make a deed for the same 
(103) as if it were her own, and without being required to give a bond,” 

and then a preference is expressed, “that the most of the land be 
sold, where it can be sold at a fair price, the Blount tract to be re- 
taimed for George or his children, if this can be done without impair- 
ing the sale of the other tract, the value of the Blount tract to be 
charged to that share.” 

As we have stated, the Blount tract is not embraced - the descrip- 
tion in the deed tendered by the plaintiff, and has not been sold, so 
far as appears. It would seem that the language of the will is quite 
broad and comprehensive and confers a power very extensive in its 
scope. The testator evidently was very solicitous about the interests 
and welfare of his children, and was somewhat doubtful, as well as 
anxious, about the career of at least two of them. In his lifetime he 
could watch over them and act for the promotion of their best interest, 
but he wished to devolve this duty in respect to them upon his wife, 
in whom he had great confidence, after his death, so that she might 
take his place and exercise her judgment and supervising care in 
their behalf, having the same interest as he in their welfare. He 
therefore gave her large discretion, so that she could exercise a proper 
and adequate restraining influence and do what was best for them 
according to the existing circumstances, a not infrequent provision 
to be found in wills. She had the power in the distribution of his 
estate to prefer a grandchild to a child, in order to disinherit any 
one who might prove to be unworthy of his bounty or to do what 
seemed best to her as between the children and grandchildren. She 
was specially authorized to sell that she might pay his debts or 
divide the estate among the children. This provision would confer 
the power to sell without reference to the other parts of the will 
where a power is also conferred. The purpose in making the sale is 
not stated, nor was it material that it should be, as we are not con- 
cerned with that matter in the present phase of the case, as we do 
not understand it to be required that the purchaser should look to the 
application of the proceeds of the sale. 

Cases bearing more or less upon the question in this case have been 
decided by this Court. The language of Judge Manly in Stroud v. 
Morrow, 52 N.C. 463, lends support to our construction of Mr. Metrah 
Makely’s will. The learned judge there said: “The question present- 
ed for decision upon the case agreed is, as we think, free from <diff- 
culty. The wife’s estate for widowhood is coupled with a power of 
disposition by sale, will, or otherwise, absolute and unconditional. 
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There seems to be no restriction upon it except that discretion in 
which her deceased husband so entirely confided, and we are accord- 
ingly of opinion that her covenant of a right to convey as set forth 
in the case is true, and consequently the action cannot be maintain- 
ed. Our opinion is based upon the strong and explicit language em- 
ployed by the testator in his will. All property is given therein to the 
wife during life or widowhood, with full power to dispose of 

the same by sale, will, or otherwise, at her discretion, for her (104) 
and their common children’s use and benefit, etc. The power 

to convey by will is clear to the point that the estate to the wife 
was not simply during widowhood, with power to apply the income, 
but intended to leave it to her discretion, if circumstances required it, 
to sell in her lifetime or to dispose of it by will at her death. The 
power of sale is searcely less significant. It would be an extraordin- 
arily use of that term to mean by it a power to mortgage or pledge 
for a limited time only to raise moneys or pay debts. The power to 
sell, absolutely, is clear; which disposes of the case before us, and 
we forbear to discuss the rights of persons under the will which may 
arise upon other possible contingencies.” He also alludes to the fact 
that in Little v. Bennett, 58 N.C. 157, an estate devised for purposes 
similar to those declared in the Stroud case, and with a power of 
sale for the more complete fulfillment of the testator’s intent, was held 
to create a trust with respect to it, with an absolute power of dis- 
position, and that the estate in reversion was subject to be divested 
by and to the extent that the power was exercised. 

The case of Troy v. Troy, 60 N.C. 624, is like our case in one or 
two respects. Mr. Robert E. Troy devised all of his property to his 
wife during her life, with remainder to his son, Alexander Troy, 
but provided that his wife should have the power to sell any part 
or all of it as she might deem proper in the exercise of her judgment. 
It was held that this was a power appurtenant, and the estate creat- 
ed by the exercise of it took effect out of her life estate as well as 
out of the remainder, and that the exercise of this right vested in the 
purchaser an estate in fee simple, and he was not boundi to see to the 
application of the purchase money. See, also, to the same effect, Parks 
v. Robinson, 188 N.C. 269; Wright v. Westbrook, 121 N.C. 156; 
White v. White, 21 Vt. 250; Underwood v. Cave, 176 Mo. 1. We are 
of the opinion that the terms of this will more clearly express the 
intention to confer a power of sale upon the wife at her discretion 
than those contained in the wills construed in the cases we have cited. 

We have given the same construction as herein indicated to this will, 
at this term, in Makely v. Shore, where the Chief Justice says: “The 
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will not only gives the property to the wife for her life with ‘complete 
control’ to sell and divide the same, but gives her the right to appoint 
the property to the grandchildren instead of to the children, subject 
only to giving the children a ‘support’ from the property.” 

The learned judge decided correctly upon the facts stated in the 
case, and this affirms the judgment. 

Affirmed. 


Cited: Wells v. Williams, 187 N.C. 139. 





(105) 
COMMISSIONERS OF BLADEN COUNTY v. S. W. BORING. 
(Filed 21 February, 1918.) 


1. Constitutional Law — Counties — Townships — Bond Issues—Endorse- 
ment-—‘Faith and Credit.” 

Where townships upon petition to the county commissioners are per- 
mitted by statute to call an election for the purpose of voting upon the 
question of the issuance of township bonds for the roads of the town- 
ship, the proceeds to be turned over to the sole management and con- 
trol of the township commissioners, with further provision that the 
county endorse the bonds upon being Satisfied of the validity of the 
issuance under the statutory authority conferred, the endorsement by 
the county of the township bonds is a loan of the credit of the county, 
without benefit to the other townships, however remote the liability 
and contrary to the Constitution, Art. I, see. 17; Art. VII, sec. 7. 
Commissioners v. State Treasurer, 174 N.C. 141,, cited and applied. 


2. Same——Statute—Intent—Part Constitutional. 

Where a provision of a statute authorizing the issuance of bonds is 
valid and complete in itse]f and evidences the intent of the Legislature 
that township bonds for road purposes may be voted upon and issued 
as bonds of the township, and there is an unconstitutional provision 
of the same act authorizing the endorsement of the bonds by the coun- 
ty tending to increase the market value of the bonds: Held, the un- 
constitutional feature of the statute does not affect the validity of the 
constitutional part, and the bonds may be sold without the endorse- 
ment of the county. 


3. Counties—-Townships—Principal and Agent-——Constitutional Law. 


Held, under the facts of this case, that a county may act as the agent 
of a township in the issuance of the bonds of the township for road 


purposes. 

4. Constitutional Law—“Faith and Credit’’—-Statutes—-Counties—Town- 
ships—Bond Issues—Principal and Agent. 

Where the townships of a county are authorized by statute to sepa. 
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rately act upon and issue township bonds for road purposes, with an 
unconstitutional provision that the county endorse the bonds of such 
. townships as should issue them, the fact that several or all of the 
townships should issue them, the fact that several or all of the town- 
ships have voted for the issuance of the bonds under the valid provi- 
sions of the act does not affect the unconstitutional provision thereof 
as to the endorsement of the bonds by the county. 


CLARK, C. J., coneurring in part and dissenting in part. 


Civit action, tried before Bond, J., at December Term, 1917, of 
Bladen. | 

Under the provisions of chapter 386, Public-Local Laws of 1915, 
three townships in Bladen County have voted for the issue of bonds 
for the improvement of the roads in the township, to the amount of 
$27,500, and the county commissioners sold the bonds to defendant 
and offered to execute the same on behalf of the townships and to en- 
dorse them on behalf of the county as provided in the act. The defend- 
ant refuses to comply with his contract of purchase, alleging 
that the commissioners have no right to endorse the bonds on (106) 
behalf of the county, and that the bonds are not valid as town- 
ship bonds without such endorsement, and the court below so held. 

The facts agreed exclude any question as to the passage of the bill, 
the regularity of the elections authorizing the bonds, or the sale of 
the bonds, and the controversy narrows itself down to a construction 
of said act upon two points: 

1. Have the commissioners of Bladen County the right, on behalf of 
the county, under section 5, chapter 336, Public-Local Laws of 1915, 
to endorse and guarantee payment of the bonds? 

2. If the commissioners have no such right, are not the bonds valid 
as township bonds? 

The act (in section 1) provides that when 25 per cent of the voters 
in any township in the county shall file with the commissioners a peti- 
tion asking for an election in such township upon the question of issu- 
ing road bonds, the commissioners must order the same. The petition, 
as well as the notices of election following it, must state the amount of 
bonds to be voted on, the term of years for which they are to run, the 
rate of interest that they shall bear, not to exceed the legal rate. All 
these questions are left to the people of the township. 

Section 2 of the act provides that if a majority shall be cast in 
favor of the bond issue, the county commissioners shall advertise for 
sale, sell, and issue the bonds for the township, and that the bonds so 
issued shall be township bonds and not county bonds, 

Section 3 of the act is as follows: “The Board of Commissioners of 
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Bladen County, in order to provide for the payment of the interest on 
such bonds as may be issued by any township and to create a sinking 
fund which shall be sufficient to redeem such bonds at maturity, shall 
compute and levy each year, at the regular time for levying other 
taxes, a sufficient tax on all taxable property and polls within such 
township; and in so doing shall observe the constitutional equation 
between property and polls.” 

Section 11 of the act provides that these taxes shall be collected 
as other State and county taxes are and shall be kept separate and 
distinct from all other taxes, and used only for the purpose of paying 
the interest and creating a sinking fund. The act then provides for the 
election of township highway commissioners, throws certain definite 
restrictions around the expenditure of the money and the manner of 
building the roads, and the latter part of section 29 provides that when 
the bonds have been sold, the county commissioners shall turn over to 
the highway commissioners the proceeds therefrom, less any amounts 

which may be necessary to keep in hand in order to meet any 
(107) interest accruing before the next tax levy can be collected. 

Section 5 is as follows: “That when any such bonds shall have 
been issued, and it appears that the sale of the same can be effected, 
the Board of Commissioners of Bladen County shall cause an investi- 
gation to be made for the purpose of ascertaining whether or not the 
said bonds have been issued in accordance with law and are a bind- 
ing obligation upon the township issuing the same; and if it shall 
appear that the election herein provided for has been properly held, 
that the bonds have been properly and legally issued, and that the 
same constitute a binding obligation against the taxable assests of 
such township, then the Board of Commissioners of Bladen County 
shall, on behalf of the county, endorse and guarantee the payment of 
such bonds and the interest thereon: Provided, that in the event de- 
fault should be made by the said township or the officials thereof in the 
payment of either the interest or the principal of said bonds, the 
county of Bladen shall not be in any way liable for the payment of 
any amount whatsoever on account thereof until all the taxable assets 
of the township issuing such bonds shall have been fully exhausted.” 

The court held, and so adjudged, that the commissioners had no 
legal authority to guarantee the bonds, and that without such guar- 
anty they are not valid obligations of the county or of the township. 
Plaintiffs appealed. 


E. F. McCulloch, Jr. and Bayard Clark for plaintiff. 
Sinclair, Dye & Ray for defendant. 
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Waker, J., after stating the case: One question in this case is 
whether it is governed by the principal stated and applied in Commis- 
stoners v. States Treasurer, 174 N. C., 141. We are unable to distin- 
guish the two cases. The following we consider to be a fair statement 
of the substance of that decision: 

First. Under Laws of 1917, ch. 6, sec. 20, providing that townships 
and road districts created by special act of the General Assembly may 
avail themselves of the benefits of the chapter, a statute designed to 
enable the State to lend its aid to road building and maintenance in 
counties, townships, and road districts upon compliance with the re- 
quirements set out, provided that the bond or undertaking filed with 
the State Treasurer shall be executed by the board or boards of county 
commissioners of the county or counties in which such township or 
road district is situated, and under other provisions of the chapter and 
its general meaning and purpose, whether a loan from the State for the 
purpose of road building and maintenance be applied for by a county, 
township, or road district, the bond tendered the State must be that of 
the county. | 

Second. The Legislature of North Carolina is without power 
to require a county to give its binding obligation to pay the in- (108) 
terest on a loan at 5 per cent for 41 years on the application and | 
vote of a township or road district for the construction and mainte- 
nance of the roads of the township or district, since it is not within the 
legislative power to tax one community or local-taxing district for the 
exclusive benefit of another; hence Laws 1917, ch. 6, sec. 20, so requir- 
ing a county is violative of Constitution, Art. I, sec. 17, providing 
that no person shall be in any manner deprived of his property but by 
the law of the land. | 

Third. A State or county, as a rule, may lend its aid or expend its 
money in the building or maintenance of a public road anywhere with- 
in its borders when it is being done for the public benefit or as a part 
of a State or county system, but no taxing district can be taxed for the 
exclusive benefit of another district. | 

Fourth. Laws 1917, ch. 6, 1s designed to enable the State to lend its 
aid to road building and maintenance in counties, townships, and road 
districts, and section 20, requiring the county to give its binding obli- 
gation to pay the interest on a loan at 5 per cent for 41 years on the 
application and vote of a township or road district for the construction 
and maintenance of the roads of the township or district, is violative of 
Constitution, Art. VII, sec. 7, providing that no county, city, town, or 
other municipal corporation shall contract a debt, pledge its faith, or 
loan its credit, nor shall any tax be levied or collected by any officers of 
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the same, unless by a vote of the majority of the qualified voters 
therein. 

Fifth. When two constructions of a statute are permissible, the 
courts, in favor of upholding legislation, should adopt the construc- 
tion which is in accord with the organic law; but the principal does not 
justify a departure from the plain and natural significance of the 
words employed which the meaning and purpose of the law clearly 
tend to confirm and support. 

Sixth. When the constitutionality of a statute is the question what 
the statute authorizes, and not what is being presently done under it, 
furnishes the proper test of validity. 

The only difference between that case and this one is merely formal, 
for there the county was required to issue the bond as its own inde- 
pendent obligation for the township, the county being the principal, 
while here the county is required to endorse or guarantee the township 
bond. In the one case the obligation of the county is primary, in the 
other it 1s secondary. Nevertheless, the county would incur an obli- 
gation for the township, contrary to the principle of the Lacy case, 
that a State or county, as a rule, may lend its aid or expend its money 
in the building or maintenance of a public road anywhere within its 
borders when it is being done for the public benefit or as a part of a 
State or county system; but no taxing district can be taxed for the 

exclusive benefit of another district. Under such a provision as 
(109) that contained in the statute, one township would get the bene- — 

fit of road improvement and maintenance within its borders at 
the expense of all the other townships and without their consent ex- 
pressed at an election. We have frequently held, at least in principle, 
that where the roads of the different townships or districts are set 
apart and a scheme is devised whereby they can be planned, laid out, 
constructed or improved entirely under the township’s control and 
management, and without reference cither to State or county benefit, 
it is not within the legislative power to tax one community or local 
district for the exclusive benefit of another. Harper v. Comrs., 133 
N.C. 106; Faison v. Comrs., 171 N.C. 411; Keith v. Lockhart, 171 N.C. 
451, and numerous cases in other jurisdictions collected in Com- 
missioners v. State Treasurer, supra, are to the same effect. 

“The taxing district through which the tax is to be apportioned must 
be the district which is to be benefited by its collection and expendi- 
ture. The district for the apportionment of the State tax is the State, 
for a county tax the county, and so on. Subordinate districts may be 
created for convenience, but the principle is general, and in all sub- 
ordinate districts the rule must be the same.” Cooley on Taxation 
(3 ed.), 430. 
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“The constitutional requirement of uniformity of taxation forbids 
the imposition of a tax on one municipality, or part of the State, for 
the purpose of benefiting or raising money for another.” 87 Cyc., 749. 

Taxes should be laid upon those only for whose benefit they are im- 
posed, and when the burden is laid upon one locality for benefits ac- 
cruing solely to another it is violative of constitutional guarantees as 
contained in the Constitution, Art. I, sec. 17, providing that no person 
shall be deprived of his life, liberty or property but by the law of the 
land. The clear injustice of any other rule of action is apparent. It is 
provided in Constitution, Art. VII, sec. 7, that no county, city or town, 
or other municipal corporation, shall contract a debt, pledge its faith 
or loan its credit, nor shall any tax be levied or collected by any officers 
of the same, except for the necessary expenses thereof, unless by a vote 
of a majority of the qualified voters therein. While the construction of 
public roads is a necessary expense, as has been so often decided, we 
held in the Lacy case that the establishment of a road system confined 
to a township or road district, and under its contro] and for its special 
benefit, is not a necessary county expense; and even if sanctioned by a 
majority of the voters of the township or district at an election, the 
Legislature cannot create any obligation of the county which must be 
paid by taxation of the entire county when the voters in the latter have 
not consented thereto, and there is not even a method provided for their 
doing so. 

The Court said in Commissioners v. State Treasurer, supra: 

“A localized road system can in no sense be considered a neces- (110) 
sary county expense, and a statute, or that portion of it, certain- 

ly, which undertakes to establish a county liability for its construction 
and upkeep, is in clear violation of this wholesome constitutional pro- 
vision, and must be declared invalid.” 

This review of the Lacy case, we think, shows unmistakably that this 
case falls directly within its governing principle. It can make no dif- 
ference that in the Lacy case the county was a principal, and not a 
surety or guarantor for the township, In either case the county 1s made 
to assume a liability or obligation for the township. And it must be 
observed that Constitution, Art. VII, sec. 7, refers not only to a debt, 
but to a pledge of its faith or loan of its credit, and a guaranty is of 
the latter class. The prohibition of that section was on ground upon 
which the decision in the Lacy case was based. The language of section 
7 of Article VII was purposely given a broad scope so as to include 
any and every form of indebtedness, legal obligation or liability, for it 
was seen that the same rule should be provided for all in order to pro- 
tect the people against discriminating and unjust taxation. 

But it is argued that the county may never have to pay, as the “tax- 
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able assets” of the township must be fully exhausted before it can be 
called upon to make good any deficiency. This does not destroy the 
debt, pledge of its faith, or loan of its credit, or alter in the least the 
legal character of its undertaking, and it may also be said that the 
suggestion, if carried out, would lead to the conclusion that if the coun- 
ty will never have to pay, there was no use in requiring its guaranty 
of the debt, as it would add nothing to the credit of the township or 
to the salable value of the bonds on the market. The question, there- 
fore, is not whether the county will have to pay, but whether it may 
have to pay on default of the township. An ordinary guarantor may 
never be called upon to pay for his principal, because the latter is able 
himself to pay, but this does not alter the character of his lability in 
law. It is only something incident to the relation he has assumed. 

In the Lacy case this contention also was met as follows: “We are 
not inadvertent to the fact that thus far a tax only on the township 
applying for the loan is contemplated by the county commissioners; 
but, as we have seen, the bond to be given fixes an obligation on the 
county for the entire sum, and the statute provides that if there be de- 
fault in payment of the 5 per cent interest for thirty days, the entire 
amount due and all penalties shall ‘at once become due and payable’ 
and enforced by action. And, as we have said in former decisions, ‘It 
is no answer to this position that, in the particular case before us, no 
harm is likely to accrue, or that the power is being exercised in a 

benevolent manner, for when a statute is being squared to the 
(111) requirement of constitutional provision, it is what the law au- 

thorizes, and not what is being presently done under it, that 
furnishes the proper test of validity.’’’ But the probability of the 
county never having to pay anything not only does not change the 
nature of its obligation, but the suggestion is further answered by the 
fact that it is not the eventual amount of the liability that determines 
the question of its original validity, but solely the character of the 
obligation assumed, whether the money risk is small or great. We 
must hold, therefore, that the Lacy case applies, and that the county 
has no power to guarantee the payment of the bonds. 

But we are of the opinion that this conclusion does not affect the 
validity of the township bonds. The guaranty of the county was in- 
tended to add its credit to that of the township and increase thereby 
the market value of the bonds. It surely was not intended to go beyond 
this and make the guaranty a condition precedent to the validity of the 
bonds, or, in other words, that the power of the township to issue the 
bonds and that of the county to guarantee them were inseparably 
joined together, so that the one could not exist without the other. The 
guaranty was intended for the benefit of the township and the pur- 


N.C.] SPRING TERM, 1918. 121 
COMMISSIONERS UV. BORING. 


chasers of its bonds. If they choose to take the bonds without the 
guaranty, we do not see why they cannot legally do so. We think the 
principle of the following cases applies: Berry v. Haines, 4 N.C. 311; 
Darby v. Wilmington, 76 N.C, 183; Cotton Mills v. Waxhaw, 130 N.C. 
293; Lowery v. School Trustees, 140 N.C. 42-48. 

Where a part of a statute is invalid, the remainder, if valid, will be 
enforced, provided it is complete in itself and capable of being executed 
in accordance with the apparent legislative intent; but if the void 
clause cannot be rejected without causing the statute to enact what 
the Legislature did not intend, the whole of it must fall. 26 A. & E. 
Ene. of Law (2 ed.), 570; Black on Const. Law, p. 64; Lowery v. 
School Trustees, supra; Keith v. Lockhart, supra. 

“Fiven in a case where legal provisions may be severed in order to 
save, the rule applies only when it is plain that the Legislature would 
have enacted the legislation with the unconstitutional provisions elimi- 
nated.” Employers’ Liability Cases, 207 U.S. 463, 501; R. R. v. Me- 
Kenonill, 208 U.S, 514; Riggsbee v. Durham, 94 N.C. 800; Greene v. 
Owen, 125 N.C. 212. 

The leading or dominant intent in passing this statute was to au- 
thorize the issuing of township bonds, which can be done without any 
endorsement of the county, and the object, if not the sole object, to be 
attained by the guaranty was, as we have said, to increase the market 
value of the bonds so that they may be sold for an adequate price, or 
to the best advantage. But if this can be done without the en- 
dorsement, and it appears in this case that it can be done, we (112) 
should not declare the entire statute to be void. It is stated in 
the brief of the defendant’s counsel that he will take the township 
bonds without the county’s endorsement if the county has no power to 
endorse them. 

There can be no doubt upon the question incidentally presented 
in the case that the county may act as agent for the township in the 
manner described in the statute. Jones v. Comrs., 107 N.C. 248, 265; 
McRackan v. R. R., 168 N.C. 62; Edwards v. Comrs., 170 N.C. 448. 

The fact that more than one of the townships has voted for the issue 
of bonds, each for itself, can make no difference in the result. They 
do not even collectively constitute the county in its corporate capacity, 
but each is acting for itself, and the law is the same as if only one 
township had issued bonds, for several of the townships is no more the 
same entity as the county than one township would be, not even if they 
acted in concert, which they cannot do, as it is required by the statute 
that each township should act for itself by a separate vote, the county 
being its agent in certain respects. 

Our conclusion is that the township bonds are valid, but that the 
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county cannot endorse them or add its guaranty to them. This modifies 
the judgment. 
The costs of this Court will be taxed against the plaintiff Board of 
Commissioners of Bladen County. | 
Modified. 


Ciark, C.J., concurring in part and dissenting in part: The bonds 
being issued by the township for necessary purposes, under a vote of 
the people, and under the authority of an act of the Legislature, there 
can be no doubt as to their validity. | 

The act, however, is also equally explicit (section 5) in authorizing 
the board of commissioners on “behalf of the county to endorse and 
guarantee the payment of such bonds and the interest thereon,” after 
investigation by the commissioners and a finding by them that the 
bonds have been legally issued and are a binding obligation against 
the taxable assets of such township, with a proviso that “the county 
of Bladen shall not be in any way liable for the payment of any 
amount whatsoever on account thereof until all the taxable assets of 
the township issuing such bonds shall have been fully exhausted.” 
With this proviso, the county could not incur any Hability, as a matter 
of fact, and the endorsement is merely to give the bonds a higher 
market value, thus benefiting the township without risk to the county. 

A perusal of the State Constitution with a microscope of the highest 
possible power will fail to discover a single line or word or intimation 

that prohibits the Legislature from authorizing a county to en- 
(118) dorse the bonds of one of its townships issued for necessary 

purposes. If there is, the language should be pointed out. It 
would be passing strange if there could be such prohibition upon the 
Legislature since the Legislature has repeatedly bound not only the 
county in which the local improvement has been made, but all the 
counties of the State therefor. The Quaker Bridge Road in Jones and 
Onslow and the public road in Jones County from Core Creek to 
Trenton were built at State expense, Jones County bearing its part, 
though the road is no part of a State system. The same is true as to a 
public road built at State expense in Pender County and the Hickory 
Nut Gap Road and many similar enterprises. All the numerous State 
appropriations for railroads have been made by the sale of bonds 
issued by the whole State for the benefit, in each instance, of a few 
counties through which these roads run. 

Even now the State is giving aid for the construction of a short rail- 
road from Elkin to Sparta and to the reconstruction of the Hickory 
Nut Gap Public Road. The Dismal Swamp Canal and Harlowe’s 
Creek Canal were built largely at State expense, though of local value 
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mostly and of no benefit to the State at large. If Cherokee and other 
western counties can be taxed to pay bonds issued for public roads and 
canals in the East and if California and Oregon can be taxed for build- 
ing waterways or highways in North Carolina, the Legislature can 
certainly, as in this case, authorize a county to give the aid of its 
credit to one of its townships by endorsing bonds issued for necessary 
expenses, this being done without any risk to the county and when 
there is nothing in the Constitution restricting the Legislature in such 
exercise of its power to direct the public policy of the State. 

Our State has also pursued the policy of exchanging bonds with a 
railroad corporation, giving its own bonds for the railroad bonds, as 
among other instances, to aid in building the short line of railroad 
from Taylorsville to Statesville, better known as the “Junebug Rail- 
road,” and in the construction of the Chatham Railroad, with which 
it not only exchanged State bonds for railroad bonds, but it also ex- 
changed State bonds with the city of Raleigh, which had subscribed 
for the construction of that railroad, and in other cases. The instances 
have been numerous. 

In passing upon the constitutionality of the statute, the question is 
not whether this Court or a previous Court has held such act invalid or 
valid, but whether the Constitution itself shows any prohibition on the 
Legislature to pass the act. Such prohibition must be clear and explicit, 
“beyond a reasonable doubt.” It was so held by Chief Justece Marshall, 
who invented, or first asserted, the claim of the supremacy of the courts 
over the Executive and Legislative Departments, in Marbury v. Madi- 
son, 1 Cranch, 187, and this restriction on what would otherwise be an 
unlimited and arbitrary power in the courts—the autocracy of 
an irreviewable veto—has been affirmed several hundred times (114) 
since by State and Federal Courts. Ogden v. Sanders, 12 Wheat., 

213; 6 R.C.L., p. 82, and cases cited in notes, secs. 81-86, and 98-116. 

Unless the Legislature is expressly prohibited by the Constitution 
from passing an act, then the matter rests in the discretion of the law- 
making power, and the Court has no power to interfere with the legis- 
lative exercise of its right to direct the public policy of the State, 
without itself violating the Constitution, which provides that the three 
departments of the government—Legislative, Executive, and Supreme 
Judicial—shall be “forever separate and distinct from each other.” 
Constitution, Art. I, sec. 8. Neither of the three departments is given 
control over the other two beyond the power given the legislative, 
which is nearest to the people and with shorter terms of office, to im- 
peach and remove any official. In other respects, all three are left sub- 
ject to control by the people only, who will pass upon their conduct in 
the election of their successors as public agents. So jealous has North 
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Carolina always been of the free and untrammeled expression of its 
will by its Legislature, subject only to review by the people themselves, 
that this State has never given the Governor the veto power to this 
day. It certainly did not intend to give an irreviewable veto to the 
courts, especially in cases where the Constitution does not expressly 
forbid the General Assembly to act. 

Cited: Martin County v. Trust Company, 178 N.C. 32; Comrs. v. 
Trust Co., 178 N.C. 173; Brunswick-Balke Co. v. Mecklenburg, 181 
N.C. 388; Jones v. Board of Education, 185 N.C. 309, 310; Bank v. 
Lacy, 188 N.C. 29; Ellis v. Greene, 191 N.C. 765; Greene Co. v. B. R., 
197 N. C. 428; Banks v. Raleigh, 220 N.C. 37; Strickland v. Franklin 
Co., 248 N.C. 674, 





R. C. BARCLIFT anpD WIFE v. NORFOLK SOUTHERN RAILROAD CO. 
(Filed 20 February, 1918.) 


1. Railroads—Construction—Waters—Damages—Limitation of Actions. 


Under the provisions of Revisal, sec. 894 (2), that actions to recover 
damages caused by the construction of a railroad, or repairs thereto 
shall be commenced within five years, etc., after the cause of action 
accrues, the statute does not necessarily begin to run from the time the 
road or structures were originally erected if thereafter changes have 
been made therein which caused appreciable and substantial damages 
to adjoining lands. 


2. Same—Ditches—Increase of Flow. 

A railroad company in 1881, by lateral ditches, diverted quantities of 
water from their natural flow, conveying a part of the same by a drain 
ditch towards plaintiff’s land, passing through a culvert under a coun- 
ty road, which method was sufficient at that time not to appreciably 
injure the plaintiff’s land or crops growing thereon. In 1911 the com- 
pany enlarged the ditch so as to increase the flow of the diverted water, 
to the substantial damages to the plaintiff’s land and crops he en- 
deavored to grow thereon, for which compensation is sought in the 
action: Held, the statute began to run from the later date, 1911. Re- 
visal, sec. 394 (2). 


8. Railroads—Waters—Measure of Damages—Entire Damages—Crops. 
The damages to land caused by the building of a railroad and struc- 
tures within contemplation of Revisal, sec. 394 (2), are the entire dam- 
ages, past, present, and prospective, including not only the deprecia- 
tion of the Jand incident to the trespass, but also the injury to growth 
of crops during the period covered by the enquiry to the time of trial, 
which may be assessed by the jury on separate issues as to each. 
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Crvit Action, tried before Kerr, J., and a jury, at November (115) 
Term, 1917, of PASQUOTANK. 

The action, instituted 30 October 1915, is to recover for the alleged 
wrongful diversion of water by defendant company on the lands of 
plaintiffs R. C. Barclift and his wife, Lavina, causing substantial dam- 
ages to the same. On denial of liability, the jury rendered the following 
verdict: 

1. Is the plaintiff the owner of the land described in the pleadings? 
Answer: “Yes,” 

2. Has the defendant wrongfully diverted and discharged the water 
on the lands of the plaintiff, as alleged? Answer: “Yes.” 

3. What damage, if any, was done to the crops of Luna Barclift dur- 
ing the years 1918, 1914, 1915, 1916, and 1917? Answer: “1918, $75; 
1914, $75; 1915, $87.50; 1916, $50; 1917, $100. Total, $387.50.” 

4, What permanent damage, if any, has the plaintiff, Lune Barclift, 
sustained to her lands described in the complaint by the wrongful acts 
of the defendant? Answer: ‘'$50.” 

5. Is the right of action of the plaintiffs barred by the statute of 
limitations? Answer: “No.” 

Judgment on the verdict for plaintiff, and defendant excepted and 
appealed. 


Aydlett & Simpson and Thomas J. Markham for plaintiff. 
Ward & Thompson for defendant. 


Hoke, J. There were facts in evidence tending to show that defend- 
ant company, constructing its road in 1881, by lateral ditches diverted 
quantities of water from its natural flow and drainage and by a drain 
ditch conveyed a part of this diverted water towards the lands of plain- 
tiffs, passing through a culvert under a county road, etc.; that this 
drain ditch, as originally made by the company, was about six feet 
wide and two to three feet deep and held the water in such fashion that 
the culvert under the county road and lower drain ditches were suf- 
ficient to carry same to a natural watercourse and without appreciable 
injury to plaintiff’s lands or the production of crops growing thereon; 
that in 1911 the company enlarged this drain ditch to 9 feet in width 
and made it much deeper, and in this way increased the flow of 
this diverted water to such an extent that the culvert under (116) 
the road and the lower ditches were insufficient to carry it off, 
and the plaintiff’s lands and the crops he endeavored to grow thereon 
were thereby greatly injured and damaged. 

These facts, which have been accepted by the jury and established 
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by their verdict, give plaintiffs a clear right to recover, and there is 
no error, to defendant’s prejudice, in the proceedings below. 

Our statute, Revisal, sec. 394, subsec. 2, provides that actions to re- 
cover damages caused by the construction of railroads or repairs there- 
to shall be commenced within five years after the cause of action ac- 
crues and requires that, in any such action, the jury shall assess the 
entire amount of damage which the party aggrieved is entitled to 
recover by reason of the trespass upon his property. In construing this 
statute, it has been repeatedly held that the limitation begins to run, 
not from the time the road or structures are built or repaired, but from 
the time that said structures cause appreciable and substantial dam- 
ages to the property. It is further held that the entire damages shall 
be awarded, “past, present and prosepctive,” and that said damages 
may properly include, not only the depreciation in the value of the 
land incident to the trespass, but also the injury to growth of crops 
during the period covered by the inquiry and to the time of trial, and 
that these different sources of damages may be assessed on separate 
issues if such a course is found desirable. These positions were all recog- 
nized and applied in Barchft v. R. R., 168 N.C. 268, a suit between 
these same parties concerning another piece of land in the same locali- 
ty and involving the same diversion of water and the trespass inci- 
dent to this alleged wrong. That well-considered case is in full accord 
with our decisions on this subject, and we regard it as decisive of all 
questions presented on the present appeal. Perry v. R. f., 171 N.C. 38; 
Duvall v. R. R., 161 N.C. 448; Porter v. R. R., 148 N.C. 563; Beasley 
v. R.R., 147 N.C. 362; Stack v. R. R., 139 N.C. 366; Ridley v. BR. R., 
118 N.C. 996. 

We find no error in the record, and the judgment for plaintiff is 
affirmed. 

No error. 

Cited: Barcliff v. R. R., 176 N.C, 41; Jackson v. Kearns, 185 N.C. 
420; Phillips v. Chesson, 231 N.C. 570. 
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WHITMORE-LIGON COMPANY, Inc., v. R. B. HYATT, SHERIFF oF EDGE- 
COMBE County, 8S. A. GARDNER anv R. E. FULFORD. 


(Filed 20 February, 1918.) 


1. Statutes—Vendor and Purchaser—Merchandise in Bulk—Police Powers 
—Constitutional Law. 


Statutes regulating the “sales of merchandise in bulk” are a valid ex- 
ercise of the police power of the State. Pell’s Revisal, 964a, as amended. 


2, Statutes—Vendor and Purchaser—Merchandise in Bulk—Void Sales. 


A “gale in bulk of a large part or the whole of merchandise” under 
the conditions set forth in our statute, without an inventory and proper 
notice to creditors, or without an adequate or proper bond to account 
for the proceeds, is absolutely void as to creditors and may be made 
available for their debts and claims, 


3. Same——Exemptions and Executions. 


A vendor of merchandise in bulk which is void under our statute is 
not deprived of his right to his personal property exemption under 
execution of his judgment creditor. 


4. Sheriffs——-Exemptions—Fees Demanded. 


Where the judgment debtor claims his personal property from execu- 
tion, the sheriff is justified in refusing to proceed further till such ex- 
emptions are properly set apart, and the payment of his fees for the 
purpose by the plaintiff in the action, except when the suit is brought 
in forma pauperis. Revisal, sec. 1275. 


Civin ACTION, heard on demurrer to complaint by Daniels, J., at No- 
vember Term, 1917, of EpGecomss. 

The action was in part against the defendant sheriff, to compel the 
sale of certain goods levied on under an execution in plaintiff’s favor 
against defendant 8. A. Gardner, judgment debtor, and without setting 
apart the personal property exemptions of said Gardner, as requested 
by him, and also to recover certain penalties against said sheriff by 
reason of other defaults in the enforcement of said process. The claim 
for specific penalties having been withdrawn, the demurrer of the 
sheriff to plaintiff’s first cause of action was sustained, and plaintiff, 
having duly excepted, appealed. 

There were other facts stated in the complaint looking to further 
recovery by plaintiff against 8. A. Gardner, vendor, and his codefend- 
ant, R. E. Fulford, vendee, arising by reason of a sale of goods from 
the former to the latter without any compliance with the require- 
ments of the statute regulating taxes of merchandise in bulk, as set 
forth in Pell’s Revisal, 964a, amended by Laws 1913, Extra Session, 
ch. 66; Gregory’s Supp., p. 108; but, as judgment on that feature of 


128 IN THE SUPREME COURT. 1175 





WHITMORE v, HYATT.. 





the case was rendered against said defendants and they do not appeal, 
the questions relevant to the claim against these parties is not pre- 
sented. 


James M. Norfleet for plaintiff. 
A. W. MacNair for defendant Gardner. 
W. O. Howard for defendant Hyatt. 


(118) Hoxn, J. It appears from the complaint that 8. A. Gardner, 

a retail merchant, in October, 1916, sold his stock of goods in 
bulk to his codefendant R. E. Fulford without in any way complying 
with the requirements of the statute regulating such sales, Pell’s Revis- 
al, sec. 964a, and Gregory’s Supp., same section, p. 108; that plaintiff, a 
creditor of the vendor, by reason of goods sold, delivered and unpaid 
for, instituted his action before a justice of the peace and recovered 
judgment for the then debt, $78.76 and costs, and that execution there- 
on having been placed in the hands of the defendant sheriff, he levied 
on the stock of goods remaining unsold and thereupon the fraudulent 
vendor, having requested that his personal property exemption be set 
apart to him, the sheriff, demanding that his fees for the purpose be 
paid by plaintiff, a position allowed by the law (Lute v. Reiley, 65 
N.C, 20), except when the suit 1s in forma pauperis, Revisal, sec. 1275, 
declined to proceed further without the setting apart of the exemption 
as claimed. 

It appeared, further, from the complaint that Gardner was insolvent 
and had no property other than the interest that might arise to him on 
their goods or the balance due on the purchase price, and further, that 
Fulford is also insolvent, the amount of goods remaining on hand and 
in his possession at the time of levy being about $125. 

Upon these facts, admitted by the demurrer to be true, we concur in 
the view of the court below and are of opinion that the vendor is en- 
titled to his exemption and the sheriff was justified in refusing to pro- 
ceed further till such exemptions were properly set apart. 

Prior to the enactment of the “sales in bulk” statute, it has been re- 
peatedly held with us that when an insolvent debtor has made dispo- 
sition of his property, real or personal, with the fraudulent intent to 
avoid the payment of his debts and the conveyance has been success- 
fully assailed by the creditors and the property, by judicial proceed- 
ings, made available on the vendor’s debts, the latter is entitled to 
his homestead or personal property exemption, or both, according to 
the nature of the property. Cowan v. Phillips, 122 N.C. 70; Gaster v. 
Hardie, 75 N.C. 460; Board v. Reiley, 75 N.C. 144; Duvall v. Rollins, 
71 N.C, 218; Crummen v. Bennet, 68 N.C. 494. 
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Speaking to the position and the basic reason for it, Chief Justice 
Pearson, in the Crummen case, supra, said: “A makes a conveyance of 
his land to B, which conveyance is fraudulent and void as against the 
creditors of A. A creditor takes judgment and issues execution, treating 
the conveyance to B as void; can the homestead of A be sold? The 
creditor treats the conveyance to B as void and of no effect; take that 
to be so, how can the creditor have any more right against A 
than he would have had if the conveyance had not been made? (119) 
We can see no ground to support the position that an attempt to 
commit a fraud is a forfeiture of the debtor’s homestead; there is no 
provisions of the kind, either in the Constitution or the statutes.” 

It has been also held in several well-considered opinions that the 
legislation regulating the “sales of merchandise in bulk” should be 
upheld as a valid exercise of the police power, and that a “sale in 
bulk of a large part or the whole of a stock of merchandise” under the 
conditions set forth in the statute, without an inventory and proper 
notice to creditors or without an adequate and proper bond to account 
for the proceeds, is absolutely void as to creditors and may be made 
available for their debts and claims. Gallup v. Rozier, 172 N.C. 283; 
Pennel v. Robinson, 164 N.C. 257. 

Applying the principle of these various decisions, we see no reason 
why the position upheld in the first class of cases should not be con- 
trolling in the second. In the one, the conveyance is avoided because 
made with a fradulent intent, In the other, because of noncompliance 
with the statutory requirements, but both proceed on the theory that, 
as to creditors and their claims, the property did not pass, and, if this 
position is established and the property is held to be still in the debtor, 
then the incidents of ownership must attach and such debtor becomes 
entitled to the homestead and personal property exemptions allowed 
him by the constitution and laws of the State. 

In the cases cited and chiefly relied upon by the appellant, Daly v. 
Drug Co., 127 Tenn. 412, and Marlow v. Ringer, 91 8.E. 386 (W. Va.), 
the question of the debtor’s right to his exemptions was not presented 
or considered and the decisions do not seem to be apposite to the facts 
of this record. In those cases, it was held, among other things, that 
legislation of this character is valid; that the transactions in those 
particular cases were within the provisions of the statute and that the 
vendee, in such sale, could be held liable to creditors for the value of 
the goods sold by him. 

This last position seems to have been recognized in the present in- 
stance, for we find that judgment has been entered for plaintiff against 
both the vendor and vendee for the amount of plaintiff’s claim, this on 
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allegation that a large amount of the goods has been sold by the 
vendee. 

As heretofore stated, however, this question is not involved in the 
present appeal, which was taken from a judgment upholding the ven- 
dor’s right to his personal property exemptions on final process against 
the goods and which, as we understand the record, had been levied 
on as the property of the vendor. 

There is no error in this judgment appealed from and the same is 

Affirmed. 


Cited: Armfield Co. v. Saleeby, 178 N.C. 303; Rubber Co. v. Mor- 
ris, 181 N.C. 186; Casualty Co. v. Dunn, 209 N.C. 737; Kramer Bros. 
Inc. v. McPherson, 245 N.C, 359. 





(120) 


BE, A. DANIEL, Jz. v. MARTHA A. HARRISON. 
(Filed 20 February, 1918.) 


Wills—Estates—Bodily Heirs—Rule In Shelley’s Case. 


The donor in a conveyance of land reserved a life estate in himself, 
then to D, “during his natural life and then to the lawfully begotten 
heirs of said D.’s body, and to F. (wife of D.) during her widowhood”; 
Held, the use of the words heirs of D.’s body were not descriptio per- 
sonarium so as to indicate his children, and D, takes the fee simple, 
under the Rule in Shelley’s case, after the falling in of the preceding 
particular estates. 


ContTROVERSY without action submitted to Bond, J., at December 
Term, 1917, of BEaurorr. 
From the judgment rendered defendant appealed. 


E. A. Daniel, Jr., for plaintrff. 
Small, MacLean, Bragaw & Rodman for defendant. 


Brown, J. The purpose of this proceeding is to determine the title 
to a tract of land which the plaintiff contracted to sell to defendant. 
The defendant declined to accept the deed and to pay the purchase 
money, alleging that the plaintiff could not convey an estate in fee. 

The defendant’s contention is based upon the language in a deed 
from Elizabeth Robbins to C. M. Daw, constituting a link in plain- 
tiff’s chain of title. The case agreed is as follows: 

“The land was conveyed by the said Elizabeth Robbins, by deed 
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dated 3 March, 1909, unto the said C. M. Daw, ‘during his natural 
life, and then to the lawfully begotten heirs of the said C. M. Daw’s 
body, and also to Fannie A. Daw (wife of C. M. Daw) during her 
widowhood,’ reserving to Elizabeth Robbins a life estate, and the 
words quoted occur in the premises of the deed, and in the habendum, 
the words used are ‘to C. M. Daw during his natural life, then to the 
lawful begotten heirs of the said C. M. Daw’s body and also to Fan- 
nie A. Daw during her widowhood.’ Elizabeth Robbins is now dead 
and C. M. Daw and wife, Fannie A. Daw, are both living and have 
children,” 

It is scarcely necessary to discuss the merits of this controversy, as 
this Court has so often and so recently held that the words of the 
deed to Daw convey a fee simple estate. 

We content ourselves with citing a few of the adjudications bear- 
ing on the subject. “To my grandson during the term of his natural 
life, then to the lawful heirs of his body, in fee; on failing of said 
lawful heirs of his body, then to his right heirs in fee,” was held to 
pass a fee simple to the grandson, Tyson v. Sinclair, 188 N.C. 28; 
“To A the use and benefit and profit during his natural life and to the 
lawful heirs of his body after his death,” held to pass a fee simple, 
Perry v. Hackney, 142 N.C. 368; “To P during her natural 
life, and after her death to the begotten heirs of her body,” (121) 
held to pass fee, Leathers v. Grey, 101 N.C. 162; “To A for 
life and at his death his surviving heirs,” held to pass fee simple, 
Price v. Griffin, 150 N.C. 523; “To S. and the lawful heirs of his 
body forever,” held to pass fee, Sessoms v. Sessoms, 144 N.C. 121; 
“To one during his natural life and at his death to his bodily heirs,” 
conveys a fee, Chamberlee v. Broughton, 120 N.C. 171; “To A, and 
if he marries and has a lawful heir, they have this land,” held to 
pass fee, Hx Parte Cooper, 186 N.C. 180; “To husband and wife dur- 
ing their natural lives, afterwards to wife’s heirs forever,’ conveys 
fee to wife subject to life estate of husband, Cotton v. Mosely, 159 
N.C. 1. Harrington v. Grimes, 163 N.C. 76. 

The latest decision is Smith v. Smith, 173 N.C. 124, construing the 
will of Joshua Smith containing this clause: “I loan to my son D. L. 
Smith two tracts of land to have during his life, at his death to his 
bodily heirs and to his wife her lifetime or widowhood,” etc. The 
language of the will was held to pass a fee. This case appears to be on 
“all fours” with the case at bar. 

There are cases where the words “bodily heirs” or “heirs of the 
body” have been held to mean children. It will be found in those cases 
that the context of the instrument construed plainly indicated that the 
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words were used as descripto personarium merely indicated a purpose 
to limit the estate to the children rather than to the heirs generally. 
In such case the Rule in Shelley’s case does not apply. 

Affirmed. 


Cuark, C.J., did not sit on the hearing of this case. 


Cited: Radford v. Rose, 178 N.C. 290; Hartman v. Flynn, 189 N.C. 
454; Ratley v. Oliver, 229 N.C. 121. 





GEORGE MAKELY er at. v. LUELLA MAKELY SHORE, Et At. 
(Filed 20 February, 1918.) 


1. Wills—Lands—Power of Disposition—~Vested Interests—-Division. 


A devise of lands to testator’s wife, with complete control during her 
life, with power to sell for division among their named children, with 
discretionary power in the wife to give child’s share to the children of 
such child, reserving a support for such child for life, expressing a doubt 
as to the future of two of them; that she may sell and convey such lands 
as she needs for her own support; and with the testator’s preference that 
most of the land be sold for a fair price with certain reservation of a 
small tract under certain conditions; Held, in an action for partition by 
two of the children against the others and their mother, the plaintiffs 
have no vested interest in the land. 


2. Same—Contingent Interest—Statutes, 


Where lands are devised to the wife for life, giving her control thereof 
with the power to sell, pay testator’s debts, use such as she may require, 
divide the proceeds among the children, with further power of appoint- 
ment, Revisal, sec. 2508, allowing an interest in reversion to be sold dur- 
ing the life of the first taker, has no application, for such would defeat 
the intention of the testator as to the powers expressly conferred upon 
the wife by his will. 


(122) Apprat by plaintiff from Bond, J., at chambers in Edenton, 7 
November, 1917; from Hype. 

This is a petition for partition heard before the Clerk of the Su- 
perior Court of Hyde, who dismissed the petition. Upon appeal, this 
judgment was affirmed by Bond, J., at chambers in Edenton, 17 No- 
vember 1917, and the petitioners appealed. 


Small, MacLean, Bragaw & Rodman, Harry McMullan, Ehringhaus 
& Small, Spencer & Spencer, and S. 8. Mann for petitioners. 
Pruden & Pruden and Ward & Thompson for defendants. 
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Crark, C.J. Metrah Makely died leaving an estate, estimated at 
$300,000, which he disposed of by the following will, which was duly 
admitted to probate, and which is not contested: 


“I, Metrah Makely, Senior, do make this my last Will and Testa- 
ment; I give, bequeath, and devise all my property of every kind to 
my beloved wife, Mary, to have complete control of during her life, 
to sell to pay any just debts of mine, or to sell to divide among her 
children, George, Metrah, Luella, Alice, and Agnes, to be divided 
equally between them. In the event my wife should be of opinion that 
it would be to the interest of the grandchildren to give any share to 
the said grandchild and not to the said heirs, or child, said heir or 
child is to have his or her support from said property as long as he 
or she lives, but no right to sell or in any way to dispose of the said 
property and leave their child destitute. 

“I am afraid of our two sons, George and Metrah, but hope that 
they will come around all right. 

“My wife is to take said property, what she needs for her support 
and to sell and make a deed for the said property, as if it were her 
own and without being required to give a bond. I prefer that the most 
of the land be sold, where it can be sold at a fair price. The piece of 
the Donnell Farm, the Blount tract; if it can be retained for George 
or his children without injuring the sale of the balance, I prefer it 
to be retained and charge what is worth to that share. 

“In witness whereof, I have hereunto signed and sealed this instru- 
ment and declared the same as and for my last will at Edenton, North 
Carolina, on this first day of March, 1911. 


MetRAH MAKELY, Sr. (Seal)” 


This action is brought by the two sons, George and Metrah, (123) 
against their three sisters and mother for partition. 

The clerk properly dismissed the action for under the will the 
plaintiffs have no vested right to any share in the property. The will 
not only gives the property to the wife for her life with “complete con- 
trol” to sell and divide the same, but gives her the right to appoint 
the property to the grandchildren instead of to the children, subject 
only to giving the children a “support” from the property. 

The language is: “In the event my wife should be of the opinion that 
it would be to the interests of the grandchildren to give any share to 
said grandchild and not to the said heirs or child, said heir or child is 
to have his or her support from said property as long as he or she 
lives, but no right to sell or in any way dispose of said property and 
leave their child destitute.” This immediately follows and qualifies the 
preceding sentence, which authorizes her “to have complete control 
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during her life” to sell to pay debts or to sell and divide the property 
among the five children equally. There is a further provision in the 
will that the wife can take what property she needs for her support 
and “to sell and make a deed for the property as if it were her own.” 

‘It is clear from the face of the will that the plaintiffs Metrah and 
George do not (and, in fact, none of the children) have any interest 
in the property entitling them to a partition. But the power of ap- 
pointment is placed in the decedent’s widow, who can give what would 
be the share of any child to the grandchildren if in her judgment this 
should be done. The doubt expressed by the testator as to the two sons 
(the plaintiffs) indicates why this discretion and power of appointment 
were vested by the will in the testator’s widow. 

It is true that by section 2, ch. 214, Laws 1887, now Revisal 2508, an 
interest In reversion may be partitioned or sold for partition, subject 
to the possession of the life tenant, Baggett v. Jackson, 160 N.C. 26; 
but it is apparent from this will that the devise to Mary M. Makely 
is not merely the devise of a life estate, but with it there is the power 
of appointment as to the estate itself. It is true, the estate must be 
divided equally, but it is left to her discretion whether any of the 
shares at all shall go to the children or whether any share shall go, in- 
stead, to the grandchildren. The testator very justly provides, how- 
ever, that in case the widow shall allot any share to the grandchildren, 
the child shal] have a “support” from said property as long as she or 
he lives. How much such support should be is not stated, but should 
be reasonable. The question whether the plaintiffs are receiving this 
is not raised and cannot be raised in this proceeding. This devise is 
not merely for a life estate, but a life estate with the power of ap- 
pointment. Chewing v. Mason, 158 N.C. 578; Herring v. Williams, 

153 N.C. 231; Parks v. Robinson, 188 N.C. 269; Troy v. Troy, 
(124) 60 N.C. 624; Stroud v. Morrow, 52 N.C. 468. Revisal, sec. 2508, 

does not give the right of partition in an estate of this kind 
where the plaintiffs are not given any right in the realty or other 
property beyond the right to a support therefrom, Gillespie v. Allison, 
117 N.C. 512. 

Proceedings for partition of lands cannot be maintained where the 
plaintiff has no vested interest but only a contingent interest determi- 
nable on the death of the life tenant who is still living. Vinson v. Wise, 
159 N.C. 655; Aydlett v. Pendleton, 111 N.C. 28. Still less is there 
such right when, as here, the life tenant is given complete control with 
power to take such property as she needs for her own support, with 
power to sell to pay his debts or to make an equal division among the 
children and with power to give any child’s interest to the grand- 
children, charged only with the support of the child. A partition of the 
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realty by order of the court would take from her all these powers 
which she is given by the will. She is still living and vested by the will 


with these powers. 
The petition was properly denied and the proceeding Giniged 


Affirmed. 





R. W. LUCAS anp H, R. BUTT v. TOWN OF BELHAVEN. 
(Filed 20 February, 1918.) 


1. Municipal Corporations — Cities and Towns — Bond Issues — Electric 
Lights—Water Works—-Sewerage—-Discretionary Powers-——Repeal. 


Where the rights of third parties have not supervened, a present board 
of aldermen of an incorporated town, within their discretion, may revoke 
the action of a preceeding board thereof, differently constituted calling for 
a valid issuance of bonds for an electric light, water works, and sewerage 
system, which discretion the courts may not supervise. 


2. Municipal Corporations —- Cities and Towns — Public Ibnprovements — 
Bonds Contracts—Condition Precedent—lInjunction. 


Where a former board of aldermen of an incorporated town have passed 
resolutions for a bond issue for electric light, water works, ete., systems, 
and have entered into a contract for their erection upon conditions that 
the bonds bring par, and pending an injunction against the action of the 
board, its attorney delivers the bonds to purchasers thereof and allows, 
under his instructions, damages to the purchasers of $2,775, and expenses, 
etc.: Held, the contract for the erection of the various systems is unen- 
forcible for failure of the condition under which it was entered into, and 
the pendency of the restraining order. 


AppEAL by Lucas and town of Belhaven from Kerr, J., at December 
Term, 1917, of Beavurorrt. 

Prior to May, 1917, W. B. Tooly was mayor and C. T. Wind- (125) 
ley, W. D. Morrison, A. Miller, F. M. Bishop, and J. W. Smith 
were aldermen of the town of Belhaven. On 20 September 1916, these 
aldermen duly passed certain ordinances declaring that systems of 
electric lights, waterworks, and sewerage were necessary to the town 
and provided for an issue of $60,000 in bonds to install these utilities. 
At the same time a proposition was made by J. B. McCrary Company, 
contractors, to do the work, which proposition was made and accepted 
to become effective “when funds are provided”; that is, contingent 
upon receiving funds from a sale of the bonds. 

On 22 February, 1917, the aldermen passed a resolution that the 
bonds be readvertised for sale on 28 March 1917, in accordance with 
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the resolution of 20 September 1916, which resolution provided that 
the bonds should “be sold when issued for not less than par at public 
sale, after advertisement and competitive bids.” On 28 March 1917, 
W. L. Slayton & Co., of Toledo, Ohio, having bid par and more, and 
being the highest bidder, a resolution was adopted reciting said facts 
and directing the acceptance of their bid and execution and delivery 
of the bonds. During April, 1917, and before final acceptance of the 
bonds by Slayton & Co., the regular municipal election for mayor and 
alderman was held in the town of Belhaven and the question of issuing 
these $60,000 of bonds and installing these public improvements was 
an issue. The two members of the old board and mayor, who were 
candidates for reélection, were defeated and a new board and mayor 
elected. 

On 20 April 1917, after the defeat of the old board in the election, 
and before the final acceptance of the bonds by Slayton & Co., the old 
board made award on certain bids for materials, on condition, however, 
in the language of the resolution adopted at that time, that “all bids 
accepted for light, water, and sewerage material shall be accepted 
conditionally upon the sale of lights, water, and sewerage bonds.” 

On 25 April 1917, R. W. Lucas, a citizen and taxpayer, instituted 
an action against the old board, the members of which had not been 
reelected in the recent election, and whose terms of office would expire 
Monday, 7 May 1917, and filed his complaint on 27 April, asking an 
order to restrain the old board from proceeding further in making and 
completing contracts for these public improvements, alleging bad faith 
and that they were seeking on the eve of their retirement from office 
to fasten obligations on the town to carry out their personal will and 
to deprive their successors in office of any discretion in the premises. 
Upon this complaint, used as an affidavit, a restraining order was issued 
by Daniels, J.. which on 27 April was served upon said mayor and 
aldermen, prohibiting their proceeding further in making or complet- 
ing contracts with respect to electric lights, waterworks, and sewerage 

for the town of Belhaven. They were ordered to show cause on 
(126) Monday, 7 May 1917, why the order should not be continued 

to the hearing, but did not do so. Immediately on the service of 
said restraining order, an attorney for said board, by its authority, had 
a conference with the McCrary Company in Atlanta, Ga., in con- 
sequence of which the aldermen, on 80 April 1917, sent an attorney 
to make a delivery of said $60,000 to Slayton & Co., who had not till 
then accepted the said bonds. Said attorney proceeded to Toledo, Ohio, 
and on 3 or 4 May 1917, pending said injunction, delivered said bonds 
to Slayton & Co., accepting in payment therefor $3,000 less than par 
and interest, and on 5 May said board made contracts with McCrary 
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& Co. for sundry materials. The expenses of counsel to Atlanta and to 
Toledo, Ohio, were ordered paid by the old board before going out of 
office. | 

On Saturday, 5 May 1917, just before retiring from office, the old 
board adopted certain resolutions in which is the following language: 
“The said W. L. Slayton & Co. declined compliance with its offer of 
purchase of said bonds, unless allowed by the board the sum of $2,775 
for damages, attorney’s fees for approval of the bonds, expense of print- 
ing bonds and other expenses, and the said bonds were sold to W. L. 
Slayton & Co. for par and interest from date thereof, allowing deduc- 
tion aforesaid. The town treasurer is hereby authorized to allow the 
said W. L. Slayton & Co., in settlement for said bonds, the sum of 
$2,775, for the reason and for the purpose aforesaid.” It was in evi- 
dence that the bonds could have been printed for $25 or lithographed 
for $100. 

Upon retirement from office of the old board and mayor (who are the 
defendants in suit by R. W. Lucas), the new board of aldermen, com- 
posed of George L. Swindell, J. W. Bell, W. S. Riddick, J. B. Cuthrell, 
and W. E. Stubbs (who are the defendants in the suit by H. R. Butt), 
duly qualified on 7 May, and on 22 May they unanimously adopted a 
resolution rescinding the resolution of the former board to install said 
plants and in regard to any contract with J. B. McCrary Company, 
and due notice to said company was promptly given. On 80 May 1917, 
H. R. Butt brought suit against the new board of aldermen asking a 
mandamus to compel them “to proceed with the fulfillment of the con- 
tracts for the installation of the said system of electric lights, water- 
works, and sewerage,” and for the appointment of a receiver for the 
town of Belhaven to take over the corporate property, and to require 
the town “in all manner to carry on and complete the contracts for the 
installation of the said system.” By consent, the two actions were con- 
solidated and tried together. 

The court submitted no issues to the jury in the Lucas case, but dis- 
missed the action, from which order Lucas appealed. The defendants 
in that case did not show cause on 7 May as ordered, and since the ac- 
tion of the new board the injunction should have been granted. 

The only issues submitted to the jury in the Butt case were (127) 
in substance: 1. Did the former board in good faith and in the 
exercise of its discretion, pass resolutions calling for the installation 
of a system of water, sewerage, and lights of said town, and authorize 
the issuance of $60,000 of bonds and to sell the bonds pursuant to said 
resolutions? 2. Has the new board of Aldermen failed and refused to 
provide these systems authorized by the former board? 

The court charged the jury peremptorily to answer both issues in 
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the affirmative, and the jury having obeyed, the court gave judgment 
in the nature of a peremptory mandamus commanding the new board 
forthwith to install all three systems of public utilities in the town of 
Belhaven. From this judgment the town of Belhaven appealed. 

Announcement was made in open court, both by attorneys for Butt 
and for the old board in the Lucas case, that the court was not asked 
to compel the present board of aldermen to perform any contracts 
made for the installation of water, lights, and sewerage prior to the 
induction of the present board into office. Though the J. B. McCrary 
Company was made a party to the suit by order of the court, that 
company did not allege or ask the court to enforce any contract be- 
tween it and the town of Belhaven, No material men were parties to 
the action or have sued on any contracts. 


Tooly & McMullan for plaintiffs. 
Small, MacLean, Bragaw & Rodman for defendants. 


Cuark, C.J. The validity of the $60,000 of bonds in question was 
upheld in the appeal of Swindell v. Belhaven, 173 N.C. 1. So there is 
no controversy on that point. Neither is there any exception by J. B. 
McCrary Company, who are parties to this action. It appeared in an 
answer filed by Slayton & Co., and was not denied here, that Slayton 
& Co. had offered to return the $60,000 bonds upon the surrender to 
them of the $57,225 in cash which they had deposited to the cerdit of 
the town in a bank in Washington, N. C. 

The only question presented, therefore, is whether the court could by 
mandamus direct the present board of aldermen of Belhaven to pro- 
ceed with the installation of lights, water, and sewerage in the town 
of Belhaven. 

There being no question of the enforcement of any contracts with 
outside parties, it would seem very clear that the right of the present 
board to rescind a resolution passed by the former board for the in- 
stallation of these public improvements cannot be gainsaid. It was a 
matter which rested in the discretion of the former board to pass such 

resolution, Broadnax v. Groom, 64 N.C. 244, which the courts 
(128) cannot supervise, and the same power resided in the present 

board to rescind such order, Ward v. Comrs., 146 N.C. 534; 
Glenn v. Comrs., 189 N.C. 412. 

It would seem, however, that as the contract with the J. B. McCrary 
Company was conditioned upon funds being provided by the sale of 
the bonds, that that condition had not been met, and that such contract 
can have no validity, for the attempted sale to Slayton & Co. was in- 
valid because the bonds were not sold at par and interest, which was 
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in violation of the resolution of the aldermen of 20 September, 1916 
(under which the bonds were directed to be issued), which required 
a sale at par and interest. Also, for the further reason that the bonds 
were delivered to Slayton & Co. in violation of the injunction then in 
foree which directed that no further steps should be taken to effectuate 
any contract for the execution of the work. 

It was also stated in the argument here by counsel for the new board 
that there would be no opposition to the installation of a plant to 
furnish electric lights, but that the people of the town had elected them 
to stay the installation of water and sewerage at this time owing to the 
increased expense attending it at the present juncture, and that the 
board proposed to submit the issuance of bonds for such purpose to 
a vote of the people. 

The action of the court in both appeals is 

Reversed. 


Cited: Board of Education v. Commissioners, 189 N.C. 652. 





MURRAY P. WHICHARD v. B. T. CRAFT. 
(Filed 27 February, 1918.) 


Wills—~Devise-—Estates—Contingent Limitations, 


A devise of lands to testator’s wife for life, and upon her death to H., 
his nephew, and W., her nephew, equally, and should W. “die without a 
lawful heir of his body,” then to H. Upon the falling in of the life estate 
to the wife and after the death of H., W. purchased from the sole heirs 
at law of H., and contracted to convey the entire estate; Held, the pur- 
chaser would acquire good title under the decision of Hobgood v. Hobgood, 
169 N.C., 485. Burden v. Lipsitz, 168 N.C., 523, cited and distinguished. 


AppeaL by defendant from Daniels, J., at December Term, 1917 of 
MARTIN. 

This is a controversy without action to recover the purchase price of 
a tract of land, the defendant refusing to accept a deed and pay the 
purchase price according to the terms of a contract entered into be- 
tween him and the plaintiff on the ground that the plaintiff has not 
an indefeasible title in fee. | 

Eli Hopkins was formerly the owner of said land, and he died leav- 
ing a will in which he devised the same in the fifth item as | 
follows: (129) 

‘All the rest of my real estate wheresoever situated, I devise 
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and bequeath to my beloved wife, Mary Elizabeth, during her natural 
hfe or widowhood, and upon her death or marriage I give and bequeath 
the same to my nephew, Thomas Harrell, and her nephew, Murray 
Whichard, to be equally divided between them; and if the said Mur- 
ray Whichard should die without a lawful heir of his body, I will that 
the land here allotted to him remain in the same tract and go to my 
nephew, Thomas Harrell.” 

It is admitted that Mary Elizabeth Hopkins, the life tenant, is dead; 
that Thomas Harrell, the ultimate taker under said item of said will, 
is dead; that Eli Hopkins, the maker of the will, died before Thomas 
Harrell; that Thomas Harrell died intestate, and that W. C. Harrell 
and wife, Talitha Harrell, were the sole heirs at law of Thomas Har- 
rell, and that W. C. Harrell and wife, Talitha Harrell, have conveyed 
to Murray Whichard whatever interest they may have taken under 
item 5 of said will, present and contingent; that Murray Whichard is a 
married man and has children living. 

The plaintiff Murray P. Whichard has tendered the defendant a 
deed purporting to convey said land in fee, and has demanded payment 
of the purchase money, and the defendant has refused to accept the 
deed or pay the money. 

His Honor rendered judgment in favor of the plaintiff, and the de- 
fendant excepted and appealed. 


Dunning & Moore for plaintiff. 
Critcher & Critcher for defendant. 


AuLeN, J. The case of Hobgood v. Hobgood, 169 N.C. 485, decides 
every question raised by the defendant in favor of the plaintiff, and 
upon that authority and the reasoning of Hoke, J., in the opinion, the 
judgment of the Superior Court is affirmed. 

The distinction between this line of cases and the one to which 
Burden v. Lipsitz, 166 N.C. 523, belongs is that in the first those who 
take the contingent interest are certain, and it is held that they may 
unite with the owners of the precedent estates and pass a good title, 
while in the other, as the owners of the contingent interests cannot be 
ascertained until the determination of the preceding estate, an in- 
defeasible title cannot be made until then. 

Affirmed. 


Cited: Patterson v. McCormick, 177 N.C. 456; Hutchinson v. Lucas, 
181 N.C. 5d. 
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(130) 
M. C. COBB v. ATLANTIC COAST LINE RAILROAD COMPANY Et at. 


(Filed 27 February, 1918.) 


1. Appeal and Error—Issues and Answers, 


Issues answered in appellant’s favor are necessarily excluded from con- 
sideration on his appeal. 


2. Evidence—Trespass, Willful—Contempt—Findings of Court. 


Upon an issue as to whether a trespass was committed willfully and 
wantonly, in disregard of plaintiff’s rights, the facts theretofore found by 
the trial judge upon adjudicating the defendant in contempt may hot prop- 
erly be introduced in evidence; but the evidence upon which the adjudi- 
cation had been made is competent. 


3. Trespass, Willful—Punitive Damages—Negligence. 


Where punitive damages are sought for a willful and wanton trespass 
to the damage of plaintiff’s land caused by the blasting operations of the 
defendant, the answer to this issue is dependent upon that of the issue as 
to the defendant’s willfulness and wantonness in continuing to blast, and 
only actual damages may be awarded if the defendant had only negligently 
continued to do so. 


4, Damages—Punitive Damages—Trials—Discretion of Jury. 


It is within the discretion of the jury to award punitive damages for a 
willful and wanton trespass, 


Civin ACTION, tried before Daniels, J., at October Term, 1917 of 
WILSON, upon these issues: - 

1. Was the plaintiff, M. C. Cobb, damaged by the trespasses of the 
defendants, as alleged? Answer: ‘‘Yes.” 

2. What amount of damages by way of compensation is the plain- 
tiff entitled to recover? Answer: “$15.” 

3. Were such trespasses committed wantonly and willfully and in 
reckless disregard of the plaintiff’s rights? Answer: “No.” 

4. What amount of punitive damages, if any, is the plaintiff entitled 
to recover? ANSWePr: ...........ccccs 

From the judgment rendered, the plaintiff appealed. 


H. G. Connor, Jr., for plaintiff. 
F. 8. Spruill for defendant. 


Brown, J. This action is brought to recover damages arising out of 
blasting operations conducted by defendant railroad company upon 
its quarry near plaintiff’s lands. The evidence tends to prove that the 
effect of the blasts was to throw quantities of loose rock upon plain- 
tiff’s land, breaking shingles, injuring houses, causing his laborers to 
leave work, and materially injuring plaintiff’s property. 
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(131) As the jury found for plaintiff on first and second issues and 
he did not appeal, the assignments of error are necessarily con- 
fined to the third issue. 

For the purpose of proving that the alleged trespasses were wanton 
and willful, the trial judge permitted plaintiff to introduce an injunc- 
tion order issued by Devin, J., restraining defendant pendente lite, and 
evidence that the defendant violated the restraining order by con- 
tinuing the blasting operations while the order was in force. Cobb v. 
R. R., 172 N, C. 60. 

Among the other allegations in the complaint, plaintiff. avers that 
defendants were cited for contempt of court for violating said injunc- 
tion and punished by fine therefor. The defendant moved to strike 
out this allegation, which motion was allowed, and plaintiff excepted. 

During the progress of the trial the plaintiff offered in evidence a 
rule issued by Judge Conner 8 July 1916, and the judgment. of Judge 
Whedbee rendered upon said rule, and also offered in evidence the 
rule issued by Judge Connor 11 August 1916, against the defendant 
railroad and its codefendants, and the judgment of Judge Allen thereon 
of 8 September 1916. Upon objection, these two rules and the judg- 
ment rendered thereon were excluded, and the plaintiff excepted. We 
think the exceptions cannot be sustained. 

The controversy embodied in the third issue was as to the wanton 
and willful character of the trespass. For the purpose of sustaining 
plaintiff’s contention that the acts of defendant were willful, wanton 
and in disregard of plaintiff’s rights, the court permitted the plaintiff 
to introduce the injunction order and to prove that the acts were con- 
tinued while the injunction was in force and, consequently, in vio- 
lation of it, These facts were clearly relevant to the issue, but we fail 
to see what bearing the subsequent proceedings in contempt could 
have. The jurors had before them the injunction order restraining the 
defendant, together with the evidence of plaintiff and his witnesses, 
that pending the injunction the stone and debris were thrown from 
the quarry upon his land. Every fact that the judge who punished de- 
fendant for contempt could have had before him was introduced in 
evidence before the jury. The opinion of the judge in the contempt 
proceedings was not binding upon the jurors upon the trial. of the 
issues. The judge who tried the case is prohibited by law from throw- 
ing the weight of his opinion upon the facts into the jury box. We, 
therefore, see no reason why the opinion and findings of fact of an- 
other judge in contempt proceedings should be permitted to go to the 
jury for the purpose of influencing their verdict. The cases cited by 
the learned counsel for plaintiff, McCoy v. Donley, 20 Pa. St., 85, and 
Windham v. Rhome, 73 Am. Dec. 116, in our opinion, are not pertinent. 
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The principle decided in both cases is, as we interpret them, 
that when a nuisance is not abated after one verdict, a jury (132) 
may give punitive damages in a second action brought for the 
continuance of the nuisance, upon the ground that there is failure to 
abate it after verdict, it is presumed that the defendant’s original act 
was willful, and from which an intention to continue the nuisance is In- 
ferred. 

The remaining assignments of error are directed to the charge upon 
the third issue, as follows: 

“If you are satisfied that there was merely a negligent operation un- 
accompanied by willfulness or wantonness, then you would answer it 
No. Or if the injury of the plaintiff was the result of mere negligence 
of the operation of the quarry, you would answer it No. You can only 
answer it Yes if the evidence upon a fair consideration of it satisfies 
you by its greater weight that the trespasses committed by the defend- 
ants were done willfully and wantonly. 

I repeat what I said before, that if the evidence satisfies you only 
that the operation was merely negligent, or that the injury was in- 
flicted as the result of accident, then you would answer it No.” 

We fail to see error in this instruction. It simply directed the jury 
to find for plaintiff on that issue if from the evidence they concluded 
that the defendants’ conduct was willful and wanton. Otherwise to 
find for defendant. 

The third was submitted as a basis for punitive damages. Had it 
been found for plaintiff, the jury could have awarded punitive dam- 
ages, but even then they were not bound to do so. It was a matter in 
their sound discretion. But unless the finding upon that issue was for 
plaintiff, the jury could not award other than actual damage, which 
had been awarded under the second issue. 

In Hayes v. R, R., 141 N.C. 199, this Court said: “This Court has 
said in many cases that punitive damages may be allowed, or not, as 
the jury see proper, but they have no right to allow them unless they 
draw from the evidence the conclusion that the wrongful act was ac- 
companied by fraud, malice, recklessness, oppression, or other willful 
and wanton aggravation on the part of the defendant. In such cases, 
the matter is within the sound discretion of the jury.” Smith v. Ice 
Co., 159 N.C. 151; Mottsinger v. Sink, 168 N.C. 548; Hoffman v. RK. R., 
163 N.C. 171; 8 Rul. Case Law, p. 586. 

No error, 


Cited: Cotton v. Fisheries Co., 181 N.C. 153; Ford v. McAnally, 
182 N.C. 421: Baker v. Winslow, 184 N.C. 6; Swain v. Oakey, 190 N.C. 
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115; Tripp v. Tobacco Co., 193 N.C. 618; S. v. Lea, 203 N.C. 34; 
Worthy v. Knight, 210 N.C. 499; Robinson v. McAlhaney, 214 N.C. 
184; Harris v. Coach Co., 220 N.C. 69. 





(183) 


LUCY PHILLIPS vy. JUNIOR ORDER UNITED AMERICAN MECHANICS. 
(Filed 27 February, 1918.) 


1. Insurance—Fraternal Orders—Pleadings—Evidence. 


The complaint in an action on a membership life insurance policy by 
the wife alleging the loss of the policy, her inability to find it, and that 
her husband had been dropped on the defendant’s roll at the time of his 
death, without charge or cause, and against his protest, is insuffi- 
cient without proper allegation and proof of the lost policy, that recovery 
was not barred by the contract or lapse of time, and that he had illegally 
been dropped, and had regularly tendered his fees. 


2. Appeal and Error—Briefs—Time of Filing—Rules of Court. 


Upon motion of appellant aptly made at the call of the district to which 
the case belongs, the appellee’s brief will be dismissed if not filed on the 
preceding Saturday by noon, and disposed of without argument by appel- 
lee, unless for good cause shown, the time should be extended. Rule 36. 


3. Insurance—Fraternal Orders—Pleadings—Demurrer Ore Tenus. 


Where the wife of a deceased insured brings action individually and 
not as administratrix, to recover upon the life insurance policy of her 
husband, she must allege that she was the beneficiary named therein, or 
the action will be dismissed ore tenus. 


Apprat by plaintiff from Allen, J., at October Term, 1917 of Cuar- 
HAM, | 


R. H. Hayes for plaintrff. 
Douglass & Douglass for defendant. 


Cuark, C.J. This action was brought by the plaintiff upon a mem- 
bership life insurance policy issued to her husband by the defendant. 
The complaint did not set out the policy, but averred that she was 
unable to find it and that though her husband had been dropped from 
said lodge and was not on its rolls at the time of his death, he was 
dropped without charge or cause and against his protest. This would 
have sufficed, if there was proper allegations and proof to set up the 
lost policy and to prove, if not barred by the contract in the policy 
or lapse of time in any way, that he was illegally and wrongfully 
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dropped from the roll of his lodge, and that he tendered the fees 
regularly. 

But the plaintiff failed to allege in her complaint that she was the 
beneficiary named in the policy and she did not bring this action 
as administratrix, The Court, therefore, properly sustained a demurrer 
ore tenus that the complaint did not state a cause of action. The 
Court, in its discretion, would doubtless have permitted the plaintiff 
to amend, Revisal, 506; Fidelity Co. v. Jordan, 184 N.C. 236, but she 
did not ask leave to do so and the action was dismissed. Whether the 
plaintiff may not institute a new action upon a complaint with proper 
averments is not now before us. 

The plaintiff moved to dismiss the appellee’s brief filed in this (134) 
action. The Rules of Court No. 34 (164 N.C.) prescribe that if 
the appellant’s brief is “not filed by 12 o’clock, noon, on Tuesday of the 
week preceding the call of the district to which the cause belongs, the 
appeal will be dismissed, on motion of appellee, when the call of that 
district is begun, unless, for good cause shown, the Court should give 
further time to print brief.” 

Rule 36 prescribes that unless the appellee’s brief ‘shall be filed by 
12 o’clock, noon, on Saturday before the week of the call of the district 
to which the cause belongs, .. . the cause will be heard and disposed 
of without argument from appellee, unless, for good cause shown, the 
Court shall give further time to present brief.” In this case, the brief 
of the appellee was not filed by the time required, and good cause not 
being shown, the motion to strike out the same was allowed, and in the 
absence of a brief, we could not hear oral argument. 

This Court has repeatedly held that our rules are made for e508 
cause and must be observed. Walker v. Scott, 102 N.C. 487; Wiseman 
v. Comrs., 104 N.C. 330; Edwards v. H enderson, 109 N.C. 83: Calvert 
v. Carstarphen, 183 N.C. 25, and numerous cases there cited, which 
have been cited since; Vivian v. Mitchell, 144 N.C. 477; Lee v. Baird, 
146 N.C. 3638; Porter v. Lumber Co., 164 N.C. 397; S. v. Goodlake, 
166 N.C. 436. 

It happens in this case that the appellee succeeds in the appeal, 
though by failure of counsel to observe the rule, their client and the 
Court were deprived of the benefit of an argument from them. It is 
none the less proper to call attention to the rule in this case and the 
necessity that the Court is under of enforcing the rules, to prevent a 
similar penalty in a cause where it might be important to the client 
and to the Court that the case should be fully presented. 

Affirmed. 


Cited: S. v. Evans, 237 N.C. 768. 
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STATE ex reEL. T. J. MARKHAM vy. SIMPSON. 
(Filed 20 February, 1918.) 


1. Public Officers—-Terms—Holding Over—Municipal Corporations—Con- 
stitutional Law—Statute. 


The provisions in municipal charters that incumbents of offices, both 
elective and appointive, shall hold until their successors are selected and 
qualified, are recognized by our Constitution, Art. XIV, sec. 5, and our 
general statute, Revisal, sec. 2368; and whether regarded as a part of an 
original term or a new and conditional one by virtue of the statute, the 
holders are regarded as officers de jure until their successors have been 
lawfully elected or appointed and have properly qualified. 


2. Public Officers—Presiding Officers—-Casting Vote—Municipal Corpor- 
ations. 

A duly qualified presiding officer of a municipal board, who is also a 
member, may lawfully vote on questions properly coming before the board 
for decision, and may cast the deciding vote as presiding officer when the 
law, or valid rule of the body itself, governing the proceedings confers 
such right upon the presiding officer. 


3 Same—Voting for Self—-Pecuniary Interest. 

While a member of a municipal corporation may not be allowed to vote 
on private matters directly affecting his own pecuniary interest, this 
does not prevent his voting for himself on a question of organization of 
the board of which he is a rightful member, such being a question of 
public concern, and, at times, within the performance of his duty. 


4. Public Officers—~Municipal Corporations—Presiding Officer-—Holding 
Over—Officers de Facto. 

Semble, in this case, the chairman of a municipal board, having the 
charter power to do so, lawfully gave his casting vote for the incumbent 
for mayor; and, Held, were it otherwise, such incumbent held the office as 
an officer de facto, with the right to exercise its powers, ete., under color 
of his former election. 


. Public Officers—Title—Quo Warranto. 
Direct proceeding in guo warranto is the proper one to test the validity 
of an election of mayor of an incorporated town by the vote of its govern- 
ing board, ete., under its charter and the general law applicable. 


ol 


6. Public Officers—Municipal Corporations—Mayors—Vote—Statutes. 
Ordinarily the duties of a mayor of an incorporated town are of an 
executive or administrative character, not permitting him a vote either as 
member or presiding officer of the municipal board, unless the privilege 
is conferred by correct interpretation of the charter or general law appli- 
cable. “ 


4%. Same—Charters——General Statutes. 


Where the charter of an incorporated town does not, by proper con- 
struction, confer upon the mayor the right to vote either as a member or 
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presiding officer of the municipal board, but does confer the right to pre- 
side at its meetings, sign contracts, veto ordinances, and other like pow- 
ers, he may, under the general statute applicable when not inconsistent 
with the charter, give a casting vote, in reference to appointive officers, 
in the event of a tie, whose appointment is referred to the board under 
provisions of the charter. 

8. Same—Repealing Acts—Presumptions. 


Where the right of the mayor of an incorporated town to vote as a 
member of the municipal board, and to give his casting vote, as its pre- 
siding officer, in case of a tie, exists under the general law applicable, 
the fact that such power was expressly given in the original charter of 
the town, and left out of a subsequent act, repealing the former one, and 
setting forth powers, etc., of the town, will not forbid that such right 
should be exercised under the general statute applicable when such inter- 
pretation is not inconsistent with the new powers, etc., conferred on the 
town. 


Civit ACTION, in the nature of quo warranto, to determine the (136) 
question of title to the office of City Attorney of Elizabeth 
City, N. C., tried by consent on the pleadings and facts admitted be- 
fore Kerr, J., at September Term, 1917, of PAsquoTanx. 

There was judgment for defendant, and realtor and plaintiff, having 
duly excepted, appealed. 


Meekins & McMullans for plaintff. 
HE. F. Aydlett for defendant. 


Hoxe, J. Chapter 341, Private Acts of 1915, entitled “An act to re- 
vise and consolidate the charter of Elizabeth City,” as a basic propo- 
sition, vests the government of the city in a board of aldermen con- 
sisting of eight members, two from each of the four wards, to be elect- 
ed by the voters of the wards, respectively, the election to be held on 
Tuesday after the first Monday in May, 1915, and every two years 
thereafter, to hold their positions for the term of two years and until 
their successors shall have been elected and qualified, ‘and to be in- 
stalled” on the first Monday in June following their election. Pro- 
vision is further made that, on said first Monday in June said alder- 
-men-elect shall qualify by taking the proper oath of office, to be duly 
entered on the minutes, and shall then organize by electing one oi 
their members chairman, “who shall preside at their meetings and 
verform the duties of the mayor in his absence or sickness,” That, 
after said board shall have been organized, ‘‘as heretofore directed,” 
they shall proceed to appoint certain executive and administrative of- 
ficers of the city, including the mayor, city attorney, etc., to hold their 
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offices for the term of the board appointing them and until their suc- 
cessors have been duly elected and qualified. 

Pursuant to these provisions, an election was held in Elizabeth City 

in 1915, and thereafter the eight aldermen-elect, having duly 
(137) organized, elected one P. G. Sawyer mayor and the realtor of 

plaintiff as city attorney, who qualified for their respective 
positions and continued in the discharge of their duties for the term 
of two years, and further, as hereinafter stated, that at the regular 
city election in 1917 eight aldermen were chosen who seem to have 
been equally divided on all debated questions and, in the proceedings 
to organize on the first Monday in June, 1917, the former mayor pre- 
siding, four of the aldermen voted for Alderman Owens as chairman 
and four for Alderman Cohoon, and thereupon, the said P. G. Sawyer, 
presiding as mayor, cast the deciding vote for Alderman Owens, who 
qualified as chairman. The board so organized proceeded to appoint 
a mayor, four of them, including Alderman Owens, voting. for P. G. 
Sawyer, former mayor, and the other four voting for one W. C. Glover, 
Ksq. That Alderman Owens, as chairman, gave the casting vote for 
P. G. Sawyer and he appeared and qualified as mayor. That the board, 
then in meeting presided over by the newly appointed mayor, or as 
holding over under his former appointment, proceeded to select the 
other appointive officials and, among others, appointed defendant as 
city attorney for the incoming term, four of the aldermen voting for 
said defendant and four voting for W. L. Small, Esq., the mayor giving 
the casting vote for defendant, who was duly qualified and has since 
continued in the discharge of the duties of the office. , 

The provision that the incumbents of offices, both elective and ap- 
pointive, shall hold until their successors are selected and qualified is 
in accord with a sound public policy which is against vacancies in 
public offices and requiring that there should always be some one in 
position to rightfully perform these important official duties for the 
benefit of the public and of persons having especial interest therein. 

It appears twice in this charter in reference to these appointive 
offices. Sections 44 and 131 are recognized both in our Constitution and 
general statutes, Constitution, Art. XIV, sec. 5, and Revisal, sec. 2638, 
and, whether regarded as part of an original mee or a new and rondi- 
tional term by virtue of the statute, the holders are considered by the 
authorities as officers de jure until their successors have been lawfully 
elected or appointed by the body having the right of selection, and 
have been properly qualified, and the realtor of plaintiff having been 
the former attorney of the city, the question presented is whether, as 
his successor in the office, defendant has been rightfully appointed. 
People ex rel. Richardson v. Henderson, 4 Wyo. 5385 (22 L.R.A, 751) ; 
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S. ex rel. Howe, 25 Ohio St., 588; 18 Amer. Rep. 321; S. ex rel. Carson 
v. Harrison, 118 Ind. 6638; People v. Tilton, 37 Cal. 614; Smoot v. Sum- 
merville, 59 Md. 84; Walker v. Ferrel, 58 Ga. 512. 

On the record, as we understand it, his tenure is challenged (138) 
on the ground (1) that, in the present instance, there had been 
no valid appointment of P. G. Sawyer as mayor to succeed himself in 
that office; (2) if otherwise, there had been no valid election of defend- 
ant as the mayor had no right to give the casting vote in defendant’s 
favor. 

In reference to the first position, while it may not be in accord with 
strict parliamentary law, it is the prevailing rule in this country that, 
in the case of these municipal boards, a presiding officer who is also a 
member has the legal right, as such member, to vote on questions com- 
ing properly before the body for decision and to vote a second time 
as presiding officer when the law or valid rule of the body itself, gov- 
erning its proceedings, confers upon such officer the right to give the 
casting vote. People ex rel. Remington v. Rector, 48 N.Y. 608; Whitney 
v. Common Council, 69 Mich. 189; 2 McQuillan Munic. Cor., sec. 590. 
And it is held that the right of such presiding officer to give such 
vote, when authorized to do so, is not affected because of the fact that 
the question for decision may be that of confirming or validating his 
own appointees to office. McCourt v. Beam, 42 Ore. 41; Carrol v, Wall, 
35 Kan. 36. And, furthermore, we are aware of no principle or prece- 
dent that prevents a member of either a legislative or municipal board 
from voting for himself on a question of organization, the matter being 
referred usually to his own sense of propriety. It is generally under- 
stood that such member should not be allowed to vote on private bills 
or in relation to contracts directly affecting his personal pecuniary 
interest nor on the question of his own right to a seat, but, being fully 
recognized as a rightful member, the question of a proper organization 
is one rather of public concern, and it is not only the privilege but 
may become the patriotic duty of a member so to vote. We recall an 
instance in this State where a constitutional convention, charged with 
the duty of determining questions gravely affecting the weal of the 
entire Commonwealth, was organized and successfully carried on by 
means of a vote of this character. 

It would seem, therefore, that, if Alderman Owen, who as presiding 
officer of this meeting is given by the charter the power to preside and 
otherwise act as mayor, had the privilege of a casting vote, P. G. Saw- 
yer was rightfully elected mayor and presided at the meeting as his 
own rightful successor. Apart from this, if realtor of plaintiff is correct 
in his first position, it would not avail him or in any way affect the 
result, on the facts of this record, for, both under the charter and gen- 
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eral statutes applicable, P. G. Sawyer, as former mayor, had the full 
right to act as such till his successor was appointed and qualified, and 
in any event he would be mayor de facto with full right as to third 
parties and as to these contestants to perform all the duties apper- 
taining to such office while he held the position and under color of an 

appointment by the board in whom the power was vested. S. v. 
(139) Lewis, 107 N.C. 967; Ellison v. Raleigh, 89 N.C. 125; S. ex rel. 

Norfleet v. Staton, 73 N.C. 546; Comrs. v. McDaniel, 52 N.C. 
107; Magenan & Bruner v. City of Fremont, 30 Neb. 843. His right 
to act as mayor could only be questioned by direct proceedings, as in 
this present sult between realtor of plaintiff and defendant. 

For these various reasons and as now advised, we are of opinion that 
there was a lawful organization of the present board of aldermen on 
the first Monday in June, 1917; that plaintiff P. G. Sawyer rightfully 
acted as mayor on the occasion and the issue between these two con- 
testants is restricted to the second proposition whether the said P. G. 
Sawyer, as such mayor, had the right of giving the casting vote for 
defendant as city attorney. 

The ordinary duties appertaining to the office of mayor are rather 
executive or administrative in character, and he is usually not allowed 
a vote elther as member or presiding officer of a municipal board un- 
less the privilege is conferred by correct interpretation of the charter 
or the general statutes applicable. 2 Dillon Mun. Cor., sec. 5738; 2 
McQuillan, sec. 584. 

On this subject, the charter of the city provides, in section 62, that 
the mayor shall preside at all meetings of the board of aldermen and 
shall be the official head of the city for the service of civil process. He 
shall sign all contracts and franchises and other paper-writings author- 
ized and passed by the board of aldermen. In section 63 he is given a 
veto power on all ordinances, contracts, and franchises which may have 
passed the board of aldermen, in which case they can only be validated 
on a six-erghths vote and, in case of approval, he is required to signify 
such approval on the minutes of the board. Section 64 establishes his 
salary, and in section 65 he is to fill the position of city manager and 
receive his salary in case of a vacancy of that office or a failure of the 
incumbent to perform his duties. The right to vote either as a member 
of the board of as presiding officer, in case of a tie, is nowhere given in 
express terms, and from a perusal of the sections directly applicable 
and other cognate provisions, it is clear, we think, that the power is 
not given to the mayor in the charter either in the one case or the other. 
S. v. Miller, 62 Ohio State 686; 78 Amer. St. 782; Cate v. Martin, 70 
N.H. 185; 48 L.R.A. 613; 19 R.C.L, 186. 

In Intendent and Comrs. v. Sorrel, 46 N.C. 49, cited to the contrary, 
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the act provided that the “intendent should have a seat in the board of 
commissioners and when present shall preside therein, and, in this and 
other cases of like tendency, there was language in the charter consti- 
tuting the presiding officer a member of the board or he was under- 
stood to have no vote. We are of opinion, however, that the right 
of casting the deciding vote in this case arises to the mayor 

by reason of the general Jaw on the subject. In the Revisal of (140) 
1905, ch. 78, relating generally to the government of cities or 
towns, it is enacted, in effect, that a mayor shall have a casting vote 
in case of a tie and not otherwise. And, in section 2918, that this chap- 
ter shall apply to all incorporated cities and towns when the same 
shall not be inconsistent with special acts of incorporation or special 
laws in reference thereto.” 

While the power in question is not expressly conferred in the charter, 
there is nothing contained therein that is inconsistent with the mayor’s 
right to give a casting vote in case of a tie, assuredly not on all ques- 
tions other than those appertaining to ordinances, contracts, and fran- 
chises, as to which his powers and duties are very specifically stated 
and under the general statutes referred to he has clearly the night to 
give such vote in reference to these appointive offices. 

It is urged for the realtor of plaintiff that, as this very provision for 
a casting vote was conferred in express terms, under the provisions of a 
former charter, that of 1911, and is omitted in the present act, this 
omission shows an intent on the part of the legislature to withdraw 
the power and that the later act, which is entitled “An act to revise 
and consolidate the charter of Elizabeth City,” should be construed 
as repealing the former charter 7n toto. While implied reveals are not 
favored in the law or to be readily presumed, State Treas. v. Sana- 
torium, 173 N.C. 810, it is also recognized, as realtor of plaintiff con- 
tends, that when a subsequent statute covering the entire subject gives 
clear indication that it was intended as a substitute for the former, it 
will operate as a repeal of the former law, and it is probably the cor- 
rect position that the later charter is a repeal of that of 1911, but the 
principle does not extend to a repeal of a general statute on a subject 
of this character and which provides in express terms that its pro- 
visions shall apply except when inconsistent with the special law. 

There are many instances, no doubt a majority of the cities and 
towns of this State having boards of aldermen or commissioners of even 
number and some provision of this kind is often essential to the efficient 
working of a city government. It was, no doubt, left out of the later 
charter because it was supposed, and rightfully, we think, that the 
general law would apply except in cases where the charter expressly 
intended otherwise. 
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On the record, we concur in the view of the court below and are of 
opinion that defendant has been rightfully appointed. 
Affirmed. 


Cited: Glenn v. Culbreth, 197 N.C. 678; Smith v. Carolina Beach, 
260 N.C. 836; Freeman v. Commissioners of Madison, 217 N.C. 214; 
Berry v. Payne, 219 N.C. 177; In re Wingler, 231 N.C. 565; Wrenn v. 
Kure Beach, 285 N.C. 295. 





(141) 


LEWIS T. PERRY, Executor, v. ROSE E. PERRY eEt At. 
(Filed 27 February, 1918.) 


1. Wills—Devise—Ademption. 

A direction by the testator that his real and personal property, not 
otherwise disposed of, be sold and the proceeds divided among certain 
living grandchildren, refers to such as may be living at the time of his 
death; and when he has sold, in his lifetime, a part of his realty, such 
sale is an ademption, and the proceeds will pass under another clause of 
the will particularly relating to the testator’s property of this character. 


2. Same—Consistent Clauses. 

Where the testator directs the sale of his land and the proceeds to be 
distributed among five children, and in his own lifetime has sold a part 
of the land, the fact that in a subsequent item he directs that his moneys 
on hand, ete, shall be divided among the children of only four of these 
children, does not indicate that the children of one had been inadvertent- 
ly omitted by him from the latter item. 


3. Parties—Guardian Ad Litem—Representation—Supreme Court-—Ap- 
pointment—Statutes. 

Where a construction of a will by the court is sought, and it appears 
that certain of the minors in interest had been served with process but 
inadvertently a guardian ad litem had not been appointed; but it appears 
that their rights had been thoroughly considered and determined in the 
Superior Court and presented on appeal, and there are no issuable facts 
involved, the case will not necessarily be remanded for the appointment 
of a guardian ad litem for the Supreme Court may aupornt one under 
authority of Pell’s Revisal, sec. 1545. 


4, Wills—Interpretation——Attempt to Defeat. 

A party to an action to obtain a construction of a will to ascertain the 
testator’s intent, and who consented thereto for that purpose will-not be 
defeated of his rights thereunder by a clause providing that an attempt 
to defeat the will or any item thereof shall bar a recovery of any interest 
in the estate. 
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APPEAL by plaintiff from Whedbee, J., 18 December, 1917, the judg- 
ment having been rendered out of term by consent, as of Fall Term, 
1917, of WARREN. 

This action is to obtain a construction of the will of M. V. Perry and 
to obtain directions from the Court in what manner said executor shall 
pay up and settle the proceeds of the bonds which were obtained by 
said testator after the date of the will by the sale of real estate which 
had been specifically devised. 

In his complaint the executor, Lewis T. Perry, demanded payment 
for the services rendered by him to the testator under his promise to 
reimburse the plaintiff in his will. Pursuant to such agreement, the 
testator devised to Lewis T. Perry a valuable house and lot in the 
city of Raleigh, in addition to $1,000 worth of North Carolina 
4 per cent bonds. After the execution of the will, said testator (142) 
disposed of all the real property which he had devised and which 
was thereby adeemed and Lewis T. Perry, in this action, sought to re- 
cover for his services upon a guantum merutt. The value of his services 
so rendered was fixed by consent in this action at $7,500, and judgment 
was entered therefor. By consent of all parties, the court was au- 
thorized to construe the will and to give directions to the executor in 
accordance therewith. 

The petitioner joined as parties defendant in this action all the heirs 
at law of said M. V. Perry, deceased, and all the devisees and legatees 
named in said will and all the said defendants were duly served with 
summons. 

The children of Lewis T. Perry, z.e., Rose E. Perry, Emma M. Perry, 
Lewis C. Perry, and Bessie Perry, mentioned in said will were duly 
served with summons in said action; but, by oversight, no guardian ad 
litem was appointed for them, which oversight was not discovered till 
after judgment had been entered. The jurge, in settling the case, finds 
as a fact that the petitioner in his complaint asked for a construction 
of the will which gave them every right and benefit possible under the 
same; and that upon trial the counsel for the petitioner argued orally 
to the court for the construction of said will which would adjudge 
that his children were entitled to share in the property by virtue of 
Clause 25 in the will, and that this clause was not superseded by the 
sale and omission from Clause 30 of said will, which is the proposition 
presented by this appeal. The court further finds as a fact that every 
right and defense of said infant defendants were fully presented and 
argued on behalf of said infants by the counsel for the petitioner, who 
was their father, and that their rights and defense in said action were 
protected in as full and ample manner as if a guardian ad litem had 
been formally appointed. 
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The Court held that the petitioner could recover only upon the alle- 
gation of express contract to compensate him for the services rendered, 
and the case was tried before the jury on this theory. At the close of 
the testimony for petitioner, the matters in controversy between pe- 
titioner and defendants were compromised and a judgment rendered 
in his favor for $7,500 and his counsel fees. After such judgment, it 
was agreed between the counsel for the petitioner and defendants that 
the real estate in Raleigh which had been devised to the petitioner by 
Clause 6 of the will had been adeemed, and that the only question was 
the construction of said will and statement of the final account by the 
petitioner and by consent of all parties, the court was to render judg- 
ment out of term as of Fall Term, 1917, and from the judgment so 
rendered the petitioner appealed. 


(143) Winston & Matthews for plaintrf. 
Gilliam & Davenport, W. EH. Daniel, W. D. Pruden, G. #. 
Midyette, Joseph P. Pippen for defendants. 


CuarK, C.J. This case was here, Perry v. Perry, 172 N.C. 62, where 
the facts stated can be taken as supplementary to the facts above set 
out. Practically, there is but one question presented for our con- 
sideration. Item 25 of the will provides: “I further direct that all my 
estate, both real and personal, not herein disposed of, be sold at such 
time and places and upon such terms and conditions as my executor 
may deem best. And the proceeds, together with all money he may 
have in hand belonging to my estate to distribute the same equally be- 
tween the living children of Stark Perry, Bettie Felton, Mary Myers, 
Gaston Perry, and Lewis T. Perry.” Item 30 is as follows: “I hereby 
direct my executor to take charge of all money in hand or deposit, 
also all North Carolina State (4 per cent) bonds and collect same as 
heretofore directed, and should not the money received for the said 
bonds be sufficient to pay all legacies, insurance, taxes, and repairs 
as directed to be kept paid, then he, my said executor, is empowered 
and directed to draw on the general fund from time to time as it may 
be deemed necessary by him to defray the above mentioned expenses. 
The above mentioned United States bonds are also to be included in 
this item and subject to the same. And it is my will and desire, and I 
so direct, that funds of every kind and description arising from what- 
ever source, remaining in the hands of my executor or successor, after 
delivering up the bequests herein named to legatees.aforesaid be a 
general fund and I direct to be paid to the living children of Stark 
Perry, Bettie Felton, Mary Myers, and Gaston Perry.” — 
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In Item 30, the fund, created largely by the sale of property which 
in Item 25 had been devised to the children of Stark Perry, Bettie Fel- 
ton, Mary Myers, Gaston Perry, and Lewis T. Perry, was directed to 
be paid to the living children of the same, except that the children of 
Lewis T. Perry, the plaintiff, are omitted in said Item 30. 

The contention, as the court below found and as appears by the 
briefs here, is that: 

1. The devise of the real estate should speak as of the date of the 
execution of the will, and that upon its ademption by the subsequent 
sale by the testator the devisee named in section 25 should take the 
proceeds. This, however, is contrary to the well-settled rule that a 
will speaks as the death of the testator. The subsequent sale of the 
property by him was an ademption, and in the absence of a codicil or 
provision providing for such contingency, the proceeds of the sale 
made by the testator of the realty passed into the class mentioned in 
section 30, which omits the children of the petitioner. 

2. It is contended, in the second place, that inasmuch as the (144) 
devise of the realty in section 25 is to the children of five parties 
named and in the bequest in section 80 of the residuary, the children of 
only four are named as legatees, there was an inadvertence in omitting 
the children of Lewis T. Perry. There is nothing in the will to indicate 
that this was a mistake, and there is no allegation in the complaint or 
answer upon which to base such finding, and if it had been the judge 
below would have had to instruct a jury to find to the contrary. There 
was no controversy of fact that required its submission as an issue to 
the jury. 

The court having found as a fact that the four children of Lewis T. 
Perry had been served with summons, and that their interests had been 
fully represented in the oral argument by the counsel of their father 
(the petitioner), and that their rights had been fully considered, there 
is no ground on which to remand the case to a jury for a finding upon 
that issue. Their interests were fully discussed orally by counsel be- 
low, as the judge finds as a fact and also in the briefs filed in this 
Court. This Court appointed Joseph L. Seawell, the clerk of this Court, 
as guardian ad litem of said children of the petitioners, Rose E. Per- 
ry, Emma M. Perry, Lewis C. Perry, and Bessie Perry, who has 
adopted the brief filed in this cause by the petitioners, which sets out 
fully their contentions, and upon consideration of the argument, we 
affirm the judgment of Judge Whedbee. 

Revisal, 1545, provides: “The Supreme Court shall have power to 
amend any process, pleading, or proceeding, either in form or sub- 
stance, for the purpose of furthering Justice, on such terms as shall be 
deemed just at any time before final judgment. Also, to amend by 
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making proper parties to any case where the court may deem it neces- 
sary and proper for the purposes of justice and on such terms as the 
court may prescribe; and also, whenever it shall appear necessary for 
the purpose of justice to allow and direct the taking of further testi- 
mony in any cases which may be pending in said court under such 
rules as may be prescribed, or the court may remand the case to the 
intent that the amendments may be made, further testimony taken 
or other proceedings had in the court below.” 

It has been repeatedly held that the Supreme Court may amend as 
fully as the Superior Court could do, and in the same instances. Robe- 
son v. Hodges, 105 N.C. 50, and other cases cited under section 1545 
in Pell’s Revisal. The power to make parties here includes the power 
to appoint a guardian ad litem. 

The Court would take the alternative of remanding the case for ap- 
pointment of a guardian ad litem but for the fact that the judge finds 

as a fact that the children of the petitioner had been served with 
(145) summons and their interests had been represented by the argu- 

ments of the counsel for their father, the petitioner, and the 
absence of anything in the will or in the pleadings or proof that their 
names had been omitted in section 30 by mistake. Their cause has also 
been fully presented by the briefs filed here. The judge not only had 
the same argument below, but in his judgment passed upon the con- 
tention made in their behalf. It would be a vain and useless act, there- 
fore, to remand the cause. The provision in item 28 of the will that 
any person who should attempt to defeat in any particular the will, 
or any item thereof, should be barred of recovery of any interest in 
the estate has no application, for these defendants have not so at- 
tempted, but are simply concurring in the request of the petitioner for 
the construction by the Court of the will as written in view of the 
ademption of the legacies of realty, under the principles laid down in 
Balsley v. Balsley, 116 N.C. 472. 

Affirmed. 


Cited: King v. Sellers, 194 N.C. 535; Green v. Green, 231 N.C. 709. 
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W. A. COHOON v. JEFFERSON DAVIS ef At. 
(Filed 20 February, 1918.) 


1. Evidence—Admissions—-Pleadings—Demurrer—Trials, 


In an action to recover damages alleged to have been caused by the 
negligence of the defendant’s driver of his team, and there is sufficient 
evidence of the negligence, a demurrer on the ground that there was no 
evidence that the driver was employed by the defendant at the time will 
not be sustained where the plaintiff has alleged it and it is admitted in 
the answer and the trial has proceeded upon that theory throughout with- 
out defendant’s objection. 


2. Instructions—Evidence——-Contributory Negligence—Rule of Prudent 
Man. 


Where the evidence in an action to recover damages for the alleged 
negligence of the defendant is sufficient to establish contributory negli- 
gence on the plaintiff’s part, if so found by the jury, it is reversible error 
for the trial judge to add to an instruction containing the facts showing 
such negligence, that they should find for the plaintiff if they found that 
he acted as a reasonably prudent man under the circumstances, Hinson 
wv, Telegraph Oo., 182 N.C., 466, cited and applied. 


APPEAL by defendant from Kerr, J., at the Special October Term, 
1917 of TYRRELL. 

This is an action to recover damages for personal injury caused, as 
the plaintiff alleges, by the negligence of the defendants. The defend- 
ants deny negligence, and allege that the plaintiff was injured by his 
own contributory negligence. 

The plaintiff, who was driving a cart at the time, was injured on the 
night of 18 September 1916, on one of the streets of Columbia, 
by a collision with a dray belonging to the defendants and (146) 
driven by one of their employees. 

The plaintiff offered evidence tending to prove that the street where 
the collision occurred was thirty feet wide; that the night was dark; 
that he was driving a gentle horse in a walk; that he was on the ex- 
treme right of the street; that the employee of the defendants, who was 
going in an opposite direction, approached him driving at a high rate 
of speed; that the employee was in the middle of the street; that the 
plaintiff gave notice of his own presence, but that without any notice 
from the employee and when making no effort to stop, he drove against 
the cart of the plaintiff, threw him out and seriously injured him. 

Defendants introduced evidence tending to prove that their em- 
ployee was driving at a speed of from four to six miles an hour; that 
he was on the extreme right of the street as far from the plaintiff as 
he could go; that the plaintiff was in the shade of a large cypress over- 
hanging the street; that there was a light behind the employee of the 
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defendants and in front of the plaintiff; that the employee of the 
defendants could not see the plaintiff on account of his position under 
the tree and the location of the light; that the plaintiff was about 
the middle of the street; that the plaintiff saw and heard the em- 
ployee of the defendants approaching and knew that there was a 
danger of a collision and made no outcry and gave no notice of his 
presence. 

There was a motion by the defendants for judgment of nonsuit, 
which was overruled, and the defendants excepted. 

His Honor instructed the jury on the second issue, incorporating the 
facts relied on by the defendants to show contributory negligence, and 
then added to the instruction: “And you find that a reasonably pru- 
dent man would not have done as the plaintiff did on that occasion, 
you would answer that issue ‘Yes,’ but if you find from the evidence 
that the plaintiff was driving as a reasonably prudent man would have 
on that occasion; that he did what a reasonably prudent man would 
have done to prevent the injury, then you should answer that issue 
‘No,’ because he would not be guilty of contributory negligence.” The 
defendant excepted. The jury returned the following verdict: 

1. Was the plaintiff injured by the negligence of the defendants, as 
alleged in the complaint? Answer: “Yes.” 

2. Did plaintiff, by his own negligence, contribute to his injury? 
Answer: “No.” 

3. What damage is plaintiff entitled to recover? Answer: ‘$1,000.” 

Judgment was entered upon the verdict in favor of the plaintiff and 
the defendants appealed. 


T. H. Woodley and Aydlett & Simpson for plaintiff. 
Majette & Whitley and Meekins & McMullan for defendant. 


(147)  Auzen, J. The position of the defendants santo of their 

, motion for judgment of nonsuit is that there is no evidence that 
Combs, who was driving the dray, was engaged in the business of 
the defendants at the time of the collision. It is true no witness testi- 
fies directly to the fact, but the circumstances tend to prove it, and 
the pleadings and the whole course of the trial show that this fact 
was not in controversy. 

The complaint alleges “that on the 18th day a September, 1916, 
and prior thereto, John Combs was in the employ of the defendants, 
his duties being, among other things, to drive the dray or wagon for 
the defendants in delivering goods and other works connected with the 
said business of said defendants,” and uns allegation is admitted in 
the answer. A ae & 4 


N.C] SPRING TERM, 1918. 159 





CoHOON v, DAVIS. 





The plaintiff testified that at the time of the collision Combs was 
driving a dray belonging to the defendants and that he was going 
from the store of the defendants to their stock house, and his Honor 
in his charge to the jury spoke of Combs more than once as the agent 
of the defendants, and of his acts as their acts, without objection at 
the time, and no exception is now taken to this part of the charge. 

We do not think this contention of the defendants can be sustained, 
and being of opinion there is evidence of negligence, the ruling on the 
motion for judgment of nonsuit is upheld. 

The exception of the defendants to the charge on the issue of con- 
tributory negligence is well taken. 

If the night was dark and the plaintiff in the shade of a tree, if the 
lights were so located that the plaintiff could see the approach of the 
employee of the defendants and that he was moving at a high rate 
of speed; if the plaintiff was in the middle of the street and in danger 
of a collision, and he did not attempt to turn to the right and make 
no outery, and gave no notice of his presence, he was guilty of con- 
tributory negligence, and as there was evidence tending to prove these 
facts, the defendants were entitled to have them submitted to the jury 
without the qualification of the rule of the prudent man, which, under 
the evidence in this case, permitted the jury to answer the second issue 
against the defendants although they might find every fact bearing on 
the conduct of the plaintiff as the defendants contended, if, upon the 
whole evidence, the jury thought the plaintiff was acting as a man of 
ordinary prudence. 

The rule of the prudent man is the standard for determining negli- 
gence and contributory negligence, and it is frequently sufficient to sub- 
mit the question to the jury with this as the sole guide, but it is error 
+o superadd this qualification to a statement of facts which themselves, 
singly or in combination, establish negligence or contributory negli- 

gence. 

(148) <A precedent in point is Hinson v. Telegraph Co., 182 N.C. 466, 

in which a new trial was ordered on account of a similar er- 
roneous charge. 

| New trial. 
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J. A. NORTHCOTT v. ROBERTA 8S. NORTHCOTT er AL. 
(Filed 27 February, 1918.) 


1. Betterments—Estates—Tenant for Life. 


A devise of Jands for life with limitation over, does not entitle the life 
tenant to compensation for betterments he has placed on the land during 
his tenancy, under the equitable principles allowing it, or our statute 
relating thereto, Revisal, sec. 652 e¢ seq. 


2. Judgments—Estoppel—Estates—Life Tenant. 


Where the right to compensation for betterments placed by the life 
tenant upon lands has been adjudged against him, or that he “is not en- 
titled to a sale of the land to collect the improvements put thereon by 
him,” the judgment reciting that the “cause is heard by consent on the 
pleadings, report of commissioner, and other records,” with leave to plain- 
tiff to amend his complaint, which was not done, with exception to the 
judgment appealed from but not perfected; Held, the judgment is con- 
clusive between the parties and operates as an estoppel in another action 
petween them upon the same subject-matter. 


3. Judgments——Estoppel—Nonsuit—Appeal and Error. 

Where the court has by consent considered the action upon the evidence 
and the pleadings and enters judgment therein for defendant as if upon 
demurrer, which is excepted to without perfecting the appeal, in another 
action upon the same subject-matter between the parties it is Held, the 
judgment so entered is equivalent to one of nonsuit under our statute. 

4. Judgments—Extraneous Matters—Excuse—Appeal and Error. 


Where judgment has been excepted to and the appeal not perfected, the 
appellant in another action involving the same subject-matter may not 
dispute the finality and conclusiveness of the judgment by showing he had 
another cause of action which he had not brought forward. 


CiviL ACTION, tried before Whedbee, J., at October Term, 1917 of 
HERTFORD. 

Plaintiff alleged that Mary A. Mitchell died 19 June 1899, leaving a 
will in which she devised the land in question, in the town of Winton, 
to him for life (after the death of her husband), and at plaintiff’s death 
to his children in fee, but if he died without children, to his sister, Ro- 
berta 8. Northcott, with an exception of part of the lot which is given 
to Roberta 8. Northcott for her life with limitation in case of her death 
without heirs of her body, to John A. Northcott for his life and then 

to his children, but not to be sold. Plaintiff further alleges that 
(149) he has improved said lot by erecting a fine residence upon it 
costing $2,800, and fences around the yard, where he and de- 
fendants live. His children and Roberta 8. Northcott, his sister, were 
made parties defendant and served with process, a guardian ad htem 
having been appointed for the children, who are minors. It was further 
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alleged that the interests of the defendants would be materially pro- » 
moted: by a sale of the lot. Plaintiff then prayed for judgment, among 
other things: _ 

“1, That the plaintiff be allowed to purchase said lot by paying the 
value of same prior to said improvements, and the money to be in- 
vested as the court may direct. 

“2, That if the court be of the opinion that such a sale cannot be 
made, then that said lot be sold in the manner directed by the court, 
and the proceeds be invested as the court may decree. 

“3, For such other relief as plaintiff may be entitled in law or 
equity.” 

The case was heard by Judge Winston, who entered the following 
judgment: “This cause is heard by consent on the pleadings, report of 
commissioners, and other records referred to in the pleadings, and 
upon the deed for the land to John A. Northcott and others. The court 
is of the opinion that John A. Northcott is not entitled to a sale of the 
land to collect the improvements put thereon by him and so adjudge. 
To this the said Northcott excepts. On motion of plaintiff to be allowed 
to do'so, leave is given him to amend his complaint. It is adjudged that 
plaintiff pay the costs of this action up to the filing of such amend- 
ment as he desires, It was agreed that the judge should take the papers 
and render his judgment out of term and out of the county and district. 
Done at chambers, 14 October 1916.” 

At October Term, 1917, the cause was heard by Judge Whedbee, 
who entered the following judgment: “This cause being called for 
hearing, and after having read the pleadings and the judgment ren- 
dered by Winston, J., the court is of the opinion that the Winston 
judgment is a final determination of this action, and it is adjudged 
that the action be dismissed as of nonsuit, and the plaintiff is taxed 
with the costs.” Plaintiff appealed. 


Pruden & Pruden and Winborne & Winborne for plaintiff. 
W. D. Boone for defendants. 


WaLker, J., after stating the case: We are of the opinion that Judge 
Winston was right in holding that the plaintiff was not entitled to 
judgment for a sale of the land to pay for the improvements which he 
had put upon it. The reason is that he has improved it for the better 
enjoyment of his admitted estate in it, knowing the length of his term, 
or the quantity of his interest, and, therefore, when his estate 
will expire. He is not within the protection of the equitable (150) 
principle allowing for betterments made by one who honestly 
and in good faith believed he had a good title and is afterwards de- 
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prived of the land, when an equity arises for his compensation, at 
least out of the rents and profits, or the value of use and occupation 
chargeable against him, and our statute is in affirmance of the princi- 
ple, Revisal, sec, 652 et seq., but perhaps more liberal in its provisions 
and broader in its scope. We need not discuss or decide as to the ex- 
tent of this equitable doctrine, because the benefit of it cannot be 
claimed by the plaintiff, who shows no equity that entitles him to it. 
16 Cyc. 631, says: “If the life tenant himself makes permanent im- 
provements, it will be presumed that they were for his own benefit, 
and he cannot recover anything therefor from the remainderman or 
reversioner.”’ Many cases are cited in the note to this text in support 
of the statement, and among them Merrit v. Scott, 81 N.C. 385, where 
Smith, C.J., said: “We think it clear that improvements of any kind 
put upon land by a life tenant during his occupancy constitute no 
charge upon the land when it passes to the remainderman. He is en- 
titled to the property in its improved state, without deduction for its 
increased value by reason of good management or the erection of 
buildings by the life tenant, for the obvious reason that the latter is 
improving his own property and for his own present benefit. This 
proposition is too plain to need the citation of authority.” 

Lord Thurlow said that a tenant for life, with remainder over to 
others, could not lay out a sum of money on the estate and charge it on 
the reversion or remainder, although the estate itself would be bene- 
fited. Bostick v. Blackney, 29 Eng. Reprint 362, 364 (2 Bro., ch. 656). 
And in Stewart v. Matheny, 14 Am. St. Rep. 588, the same rule is 
stated with the reasons for it, that “the holders of the land during the 
life estate must be held to have known the nature and duration of 
their estate, and to have improved it for themselves, taking the risk of 
its duration, and nothing is shown to entitle the life tenant to pay for 
improvements.” Wilson v. Parker, 14 Sou. Rep. 264, 266; Doale v. Wis- 
well, 38 Me. 569; Warren v. Lawman, 91 Md. 90. | 

The judgment entered by order of Judge Winston was clearly in- 
tended to cover the whole case submitted to him for his decision, and 
that was based upon all the matters alleged in the complaint, and the 
question was treated by the parties and the learned judge as if raised 
by demurrer to the complaint. The judgment, therefore, was equiva- 
lent to one of nonsuit, under the statute, whereby the action is dis- 
missed. It was a final decision upon the merits of the case. While the 
judge stated therein that plaintiff was not entitled to a sale of the 
land to collect for the improvements placed thereon by him, this does 
not limit the conclusive effect of the judgment as to all matters alleged 
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in the complaint. The truth is that plaintiff wanted a sale to 
himself of the land at its unimproved value, and if that could (151) 
not be allowed to him, then a sale of it as it stood with the im- 
provement, so that he might have an opportunity to buy the remainder, 
taking his chance on the price. He was looking out for his own in- 
terests, and not for those of the remaindermen; and the court viewed 
it as an effort on his part to be reimbursed for his outlay, whether 
the sale was private and restricted, or public and unrestricted. At any 
rate, the judgment was intended to cover the whole case, and if plain- 
tiff elected not to amend, then he should have prosecuted his appeal. 
Not having done so, Judge Whedbee properly held and adjudged that 
he was barred of any recovery in that action by Judge Winston’s 
decree. 

The case was not conducted with a very precise regard to due for- 
mality. The judgments should have been drawn out in full and signed, 
but, while this was not done, enough appears to show that the plain- 
tiff has had a full day in court and lost. If the decision was erroneous, 
he could only be restored to his right by an appeal. He cannot now 
explain or attack the judgment by showing that he had another cause 
of action which could have been brought forward but was not. We 
think the case falls under the principle of estoppel as defined in Mc- 
Kimmon v. Caulk, 170 N.C. 54, at p. 56, quoting from Coltraine v. 
Laughlin, 157 N.C. 287; but if not, we fail to see how plaintiff can 
now relitigate a matter covered and closed by a final judgment, and 
especially so when it was agreed by the parties that the case be sub- 
mitted to the judge for his decision and judgment upon all matters 
embraced within the pleadings. He did consider it and gave Judgment 
for the defendants, and this ends the litigation, no appeal having been 
prosecuted to this Court. 

We, therefore, agree with Judge Whedbee that the proceeding should 
be dismissed. 

No error. 


Cited: Hampton v. Spinning Co., 198 N.C. 239; Smith v. Suitt, 199 
N.C. 8; Cameron v. McDonald, 216 N.C, 715; Hall v. Hall, 219 N.C. 
809; In re Canal Co., 234 N.C. 378. 
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J. S. LYNCH v. DEWEY BROTHERS, Inc. 
(Filed 27 February, 1918.) 


1. Trials—Nonsuit—Hvidence. 
The courts in passing upon a motion to nonsuit upon the evidence, will 
consider the evidence in the light which tends to support the plaintiff’s 
case and reject all that tends to disprove it. 


2. Master and Servant—Negligence—Evidence—Contributory Negligence 
—Assumption of Risks—Res Ipsa Loquitur. 

Where the plaintiff sues to recover damages for a personal injury 
caused by the alleged negligence of the defendant, and there is evidence 
tending to show that the injury was received while he was working, in 
the course of his employment, at defendant’s planer of an old style, and 
that a safer machine had been approved and in general use for a num- 
ber of years, which is so constructed as to prevent the injury complained 
of, the questions of negligence, contributory negligence and assumption of 
risks are for the determination of the jury, under the rule of the prudent 
man. As to whether the doctrine of Res ipsa loquitur applies to the facts 
of this case, Quare? 


3. Trials—Evidence—Negligence—Questions for Jury—Master and Ser- 
vant. . 
Where there is evidence tending to show that the defendant was in- 
jured while using a planing machine of an old type which he had negli- 
gently been permitted to use in the course of his employment, and that he 
could have accomplished the same purpose by hand, but not so quickly as 
in the other way, the question as to whether the plaintiff was negligent 
in making the choice is one for the jury, as under the facts of the case 
it was not negligence per se to use the machine. 


Civin action, tried before Allen, J., and a jury, at November Term, | 
1917 of WAYNE. 

The plaintiff was in the employment of the defendant company on 

10 August 1917, as pattern maker, and had been there for some 
(152) months previous to this date. He was directed to add one-fourth 

of an inch to the thickness of a sawdust grate bar. To do this it 
required a piece of timber one-fourth of an inch thick to be tacked on 
the old grate bar. While he was at the machine engaged in planing the 
timber, the latter kicked back and his hand was drawn into the planer 
and his fingers cut off by the knives. 

The following testimony from the record will sufficiently describe 
the nature of the work and the manner of the injury: 

J. 8. Lynch, plaintiff, testified: “On 10 August 1917, I was working 
with Dewey Brothers as pattern-maker, and Mr. George Dewey, fore- 
man of the shop, came into the pattern shop and brought a grate-bar, 
known as a sawdust grate bar, and asked me to add one-fourth of an 
inch to the thickness of the bar. To do this it required a piece of tim- 
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ber one-fourth of an inch thick to be tacked on the old grate bar. I 
proceeded to get out the timber and make this pattern thicker. 

The only timber that we had to work with was one and one- (153) 
fourth of an inch thick and this had to be dressed down to one- 
fourth of an inch thick. I used what is known as the jointer machine to > 
dress the timber down to the proper thickness, I had no other way to 
dress it down except by hand, which would have been a very slow 
process, so I dressed it down on this machine, and was just in the act 
of making the last cut and had started the piece of timber through the 
last cut when it kicked back and caught my fingers in the machine and 
cut them. (Plaintiff shows his hand to the jury and shows that two 
fingers on his left hand are cut off just above the second joint.) The 
machine that I was using is what is known as the Jointer or buzz- 
planer—I don’t know the name of it. It was an old-style machine.” 

Q. “Now state whether or not that is a modern and approved ma- 
chine that is used for doing the same sort of work you were doing on 
that machine?” A. “No, sir.” Defendant objects. 

“People called them square-head jointers. In other words, the head 
is a square of iron in which the knives are bolted and revolved at the | 
rate of twelve or fifteen thousand revolutions a minute, or something 
like that. A round head, or safety-head, jointer is a round piece of 
steel and the knives are inserted and work so close to the table of the 
machine that it would be impossible, I should think, for persons to get 
their hands in the machine with a safety head. They could not possi- 
bly get their fingers in a safety-head machine, The machine was work- 
ing that morning as usual. It is the duty of the one operating the 
machine to properly adjust it before working on it, and I made the 
necessary adjustments on this occasion before I attempted to use it. 
The machine consists of two tables with knives in the center, and you 
adjust the machine by turning a wheel which runs the table up or 
down so that the knives will cut off a certain amount. You can make 
it cut one-thirty-second of an inch or you can take one-half-inch cut 
at one time. It is not unusual for timbers to fly back on these machines, 
as the timber did that I was using on this occasion. In running the 
piece of timber across this machine you have to hold it in place and 
push it along. You are pushing forward, and when it flies back it will 
throw your hands back also, and if your hands come across the knives, 
or where the knives would touch them, they would cut.” 

Q. “Suppose it were the more modern safety-head machine, what 
would happen?” A. “Well, you would get cut or probably skinned, but 
you could not possibly get your hand in the machine. You would get 
hurt if your hands touched the knives. The round-head machines were 
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in general use at the time I was injured. They were in general 
(154) use at A. T. Griffin Manufacturing Company, Goldsboro Furni- 
ture Company, and Wayne Agricultural Works,” 

Q@. “Can you state some place where they do this sort of work at 
which you observed a safety-head machine in use?” A. “Yes, sir.” 

@. “Where?” A. “At A. T. Griffin’s.” 

@. “A. T. Griffin Manufacturing Company?” A. “Yes, sir, and the 
Goldsboro Furniture Company, and the Wayne Agricultural Works.” 
— Q. “Have they planers for performing the same kind of work you 
were performing on this machine?” A. “They have safety-head plan- 
ers. Is that what you mean?” 

Q. “Have you observed this same machine that hurt you since you 
were injured?” A. “Yes, sir.” 

Q. “Has its condition changed since you were hurt?” 

Defendant objects; sustained, and plaintiff excepts. 

“The defendant had knowledge that I was using this machine in my 
work as pattern maker.” 

Q. “Can you explain what was the approximate and immediate cause 
of your hand getting hurt? What was the approximate and immediate 
cause of your fingers getting cut off?” A. “Well, the immediate cause 
of my getting my fingers cut off was the machine kicking that board 
out of my hand and pulling my hand back into the knives. The ap- 
proximate cause, I should think, would be the fact that it was a ma- 
chine of this kind—a square-head jointer. If it had been a safety-head 
jointer I could not have got my fingers cut off. I could not have got 
them in the machine.” 

Cross-examination: “I was employed by the defendant as pattern 
maker, and not as a regular carpenter. I had been using this machine 
for about five months. I do not know whether they are still manu- 
facturing the square-head machines. There is no difference in the bulk 
of the machine, except one has the square head and the other has a 
round head.” 

Q. “Do you think it is impossible for a man operating a round-head 
machine to get his hand caught in it?” A. “Yes, sir.” 

Q. “And get cut?” “No, sir. I don’t think it 1s impossible. It is pos- 
sible for him to get cut, but it is imposible for him to get his fingers in 
the machine.” 

Q. “If the machine is set for one-tenth inch, it would take one-tenth 
inch off his fingers?” A. “Yes, sir,” 

Q. “If it is set for one-half inch, it would take off one-half inch?” 
A. “Yes, sir.” 

Q. “Can’t you tell us, with the machine making 15,000 revolutions 


N.C] SPRING TERM, 1918. 167 





Lyne v. DEWEY. 





@ minute, as you say this machine makes, taking off one- 
sixteenth of an inch per revolution, how long it would take to (155) 
cut off your fingers to the extent that they are cut off now?” 

A. “Not very long; about a second, I will say.” 

Q. “Could you get your fingers away in time?” A. “Yes, sir. You 
could get them away as quick as you could pop your fingers.” 

Q. “It takes about a second to do that, doesn’t it?” A. “Yes, sir.” 

Q. “Will you describe once more to the jury how you say this acci- 
dent occurred, and how you had your hand when the accident oc- 
currred, and what size piece of timber it was?” A. “I had my hand on 
the board; this left hand was at that time about six or eight inches 
in front of the knives, and I had pushed the board that far, and, of 
course, had it behind the knives until it went far enough for me to 
change my hand and put it over there.” 

Q. “The machine kicked the board back?” A. “Yes, sir; and pulled 
my hand right back across the knives.” 

Q. “You stated it wasn’t unusual for the machine to kick boards 
like that?” A. “No, sir.” 

Q. “You had worked with this machine for a period of five months, 
knowing it didn’t have a safety-head on it?” A. “Yes, sir. I was to 
dress the board down to one-fourtth of an inch in thickness, and I 
was making the last cut when I was injured.” 

R. F. Mintz testified: That he is now a member of the bar and 
that previous to his entering upon the study of law worked in wood- 
working machinery for more than seven years. “I worked at the furni- 
ture factory. I have operated a jointer machine. There are two kinds; 
one known as the square-head jointer and one known as the round- 
head. The square-head machine is by no means as safe as the round- 
head jointer, for the reason that the square-head machine operates 
in such a way that it leaves a cut that your hand could easily be caught 
in between the frame and the jointer, while the round-head does not. 
It would cut, but if properly adjusted, would cut only a small! nib- 
ble, just a small bite at the time.” 

Q. “State, according to your experience and knowledge, whether or 
not in operating a safety-head machine an operative could get such an 
injury as Mr. Lynch suffered?” A. “Such a thing would be possible, 
but I rather think he would have to hold his hand there for some time. 
I don’t believe that if he used the proper precaution that he would get 
that bad an injury. I have been seeing round-head jointer machines 
for about four or five years, J guess. I have seen them in use in 
Fayetteville and Wilmington. I think a round-head machine would 
perform the same work in the same way as the square-head machine.” 

Cross-examination: “A round-head machine could easily be adjusted 
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to take a deep cut, I suppose, and in my opinion it has as much 
(156) power as a square-head machine. I do not know of my own 

knowledge for what purpose this jointer was used down at the 
foundry of Dewey Brothers, and I do not know what class of timber 
it was used to work on.” 

Harrell Pate testified: “I am employed by the Empire Manufactur- 
ing Company. They do not have planing machines or jointers where I 
work. I have seen the jointer machine in operation at the furniture 
factory. They have round-head jointers there now. The difference 
between the square-head and round-head jointers is that in the 
square-head jointer there is a space between each end of the table and 
the bed where it is low down; there is a space there, and you can get 
your fingers between the end of the table and the bed, and if you get 
your fingers in there it keeps drawing them in, and the round-head 
will not do it. You take a round-head and if your hand strikes it, it 
will knock it off and will not cut it deep enough to amount to any- 
thing. I have observed a safety jointer machine in use at the White 
Furniture Company at Mebane and Whiteville Furniture Company. 
I have seen the round-head machine, the first one about eight years 
ago.” 

Cross-examination: Q. “According to the testimony of the plaintiff 
the machine was making 15,000 revolutions per minute at one-sixteenth 
of an inch. At that rate it would cut off fifteen and ten-sixteenths of 
an inch per second. How long do you think a man would have to hold 
his hand there to cut his fingers off?” A. “I don’t know.” 

Q. “I ask you if a round-head machine will cut as deep a cut in a 
piece of timber as the square-head machine?” A. “No, sir.” 

Redirect examination: ‘This joinder machine will sometimes kick 
the timber back if it happens to strike the end or if there is a knot 
im at." 

There was other evidence to the effect that both kinds of planers 
would cut the fingers if the board kicked back, but that the round- 
head machine would not draw the fingers into the machine so as to 
cut off the hand or the fingers. 

At the close of the evidence the defendant moved for a nonsutt, 
which the court refused to grant. Judgment was entered for the dam- 
ages assessed by the jury in the verdict, and plaintiff appealed. 


Teague & Dees for plaintiff. 
J. L. Barham for defendant. 


Waker, J., after stating the case: The judgment of the court was 
correct. In passing upon a motion to nonsuit, we should consider the 
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evidence in the light which tends to support the plaintiff’s case, reject- 
ing all that tends to disprove it. There was, perhaps, evidence of con- 
tributory negligence on the part of the plaintiff, but it was for 

the jury to determine the effect of it under the doctrine of the or- (157) 
dinarily prudent man, as it was not of such a nature that reason- 

able men would not differ in regard to it, and so as to assumption of 
risk, if that defense was presented in the case at all. It was for the 
jury to say whether the risk or danger was so obvious and imminent 
that a. man of ordinary prudence, having due regard for his own safety, 
would not have continued in the service or in the presence of the dan- 
ger. The essential facts are few. The defendant kept a planer, or 
jointer, of an old and disused pattern, when there was a newer model 
approved by those engaged in the same kind of business, that is, plan- 
ing, and in general use by them. It had been operated in various mills 
for more than five years, and seems to have been well known, judging 
from the testimony of the experts. It was a safer machine in that while, 
if the board being planed should kick back 1t might inflict an injury to 
the hands, it would not involve the loss of the hand or fingers, but the 
wound would be slight. - 

The plaintiff testified that this very difference between the two ma- 
chines was what caused his injury. It is strange that the defendant 
waited so long to install the new model, for the safety of its employees, 
if for nothing else, as it could, perhaps, have been done for a difference 
in the cost not exceeding the recovery in this one case. We do not say 
that defendants must be the “first by whom the new is tried,” but they 
should take care to see that they are not the “last by whom the old is 
laid aside.” Sometimes a little precaution is a good investment, and 
worth, in the long run, far more than its cost. There can be no doubt 
that the plaintiff had been permitted to use the machine, and the de- 
fendant will not now be heard to say that he was negligent in using it 
instead of dressing the timber by hand. Whether there was negligence 
in thus making his choice of methods, was manifestly a question for 
the jury. 

We said in Dunn v. Lumber Co., 172 N.C, 129, 187: “It was not 
claimed that there was any defect in the hammer dog itself, but that 
it was not sufficiently secured, or, if this was not so, that a defect in 
the machine caused it to fly out and drop on the saw. If the plaintiff 
was not responsible for the movement of the hammer-dog, and the 
jury found that he was not, it must have been either improperly se- 
cured, or some defect in the machine, either in its original construction 
or in its needed repair, must have caused the hammer-dog to fall on 
the saw. It is not always a full performance of the master’s duty to pro- 
vide merely for his servant implements and appliances which are 
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known, approved, and in general use. He will still be liable for any 
injury proximately resulting from a failure to perform that duty in 
any other respect. He is not permitted to put defective machines or 

appliances in the hands of his servants with which to do the 
(158) work, even though they may be of the requisite model, or type; 

and if he is negligent in so doing, and thereby cause injury to 
the servant, he must answer in damages for the wrong. Aznsley v. 
Lumber Co., 165 N.C. 122; Kiger v. Scales Co., 162 N.C. 188. This 
rule has frequently been recognized by us in negligence cases. It is 
a part of his obligation to furnish appliances, ‘which are known, ap- 
proved, and in general use,’ but not necessarily all of it, and if he 
complies with that part of it, and is otherwise negligent in not sup- 
plying a reasonably safe place for the work to be done, or reasonably 
safe machinery, tools, and appliances with which to do it, he falls short 
of the legal measure of his duty.” 

And Justice Brown said, in Deaton v. Lumber Co., 165 N.C. 560: 
“We think that this version of the testimony would justify the Jury in 
drawing the inference of negligence in the manner in which the saw 
had been placed in its bearings. The manner in which the saw unex- 
pectedly sprang out of its shield and injured the plaintiff, in the way 
testified by him, is very conclusive evidence that there was something 
unusually wrong with it, and presents a case where the doctrine of 
res tpsa loquitur will carry the case to the jury. In this case the facts 
and circumstances attending the injury speak for themselves, and in 
the absence of explanation or disproof give rise to the inference of 
negligence. It is evident that the accident would not have occurred if 
the saw had not unexpectedly sprung out of its protecting shield. 
Why it did so is not very clear, but the circumstance calls upon the 
defendant for explanation.” 

There are many cases in our reports which set forth the duty of the 
employer toward his employee, and among them is Hicks v. Manufac- 
turing Co., 188 N.C. 319, where Justice Hoke said: “An employer of 
labor to assist in the operation of railways, mills, and other plants 
where the machinery is more or less complicated, and more especially 
when driven by mechanical power, is required to provide for his em- 
ployees, in the exercise of proper care, a reasonably safe place to work 
and to supply them with machinery, implements, and appliances rea- 
sonably safe and suitable for the work in which they are engaged, and 
such as are approved and in general use in plants and places of like 
kind and character; and an employer is also required to keep such 
machinery in such condition as far as this can be done in the exercise 
of proper care and diligence. Witsell v. R. R., 120 N.C. 557; Marks v. 
Cotton Mills, 135 N.C. 287. True, the employee is said to assume all 
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the ordinary risks incident to the employment, but it is as well es- 
tablished that dangers attributable to the negligence of the master, 
when material to be considered, are usually classed under the head of 
extraordinary risks, and these the employee does not assume. . . 
To bring the knowledge of such observed conditions of increased 
hazard imputable to the master’s negligence into the class of (159) 
ordinary risks which the employee is said to assume, the danger 

must be obvious and so imminent that no man of ordinary prudence, 
and acting with such prudence, would incur the risk which the con- 
ditions disclose,” citing Labatt on Master and Servant, sec. 279a, and 
other sections; Beach on Cont. Neg., sec. 361; Sims v. Lindsay, 122 
N.C. 678; Lloyd v. Hanes, 126 N.C. 359; Patterson v. Pittsburg, 76 
Pa. St. 389; Kane v. R. R., 128 U.S. 99. 

In Lloyd v. Hanes, supra, it is held that there is a wide distinction 
between more knowledge of danger and voluntary assumption of risk. 
The latter is a “matter of defense analogous to contributory negli- 
gence to be passed on by the jury, who are to say whether the em- 
ployee voluntarily assumed the risk. It is not enough to show merely 
that he worked on knowing the danger, but further, it 1s only where 
the machinery is so grossly and clearly defective that the employee 
must know of the extra risk, that he can be deemed to have voluntarily 
and knowingly assumed the risk.” 

These principles have been approved and emphasized in more recent 
opinions of this Court as reported, one of which is very much in point 
here, Hux v. Reflector Co., 173 N.C. 97. In that case the Chief Justice 
said: “Upon the above synopsis of the evidence the judge properly 
refused to nonsuit the case. The machine at which the plaintiff was in- 
jured was thirty-five years old; the cogs were exposed and not boxed 
in any way; there was no safety lever or any other kind of lever to 
stop the machine. The machine was more dangerous than new ma- 
chines, and it was not in general use. The plaintiff was doing his duty 
at the time he was injured; and the defendant’s general manager and 
floor boss both knew the defective condition of the machine and had 
seen it at work. The case was properly submitted to the jury,” citing 
Ainsley v. Lumber Co., 165 N.C. 122; Steeley v. Lumber Co., 165 N.C. 
27; Kiger v. Scales Co., 162 N.C. 133; Creech v. Cotton Mills, 185 N.C. 
680, and other cases. 

If we reject that portion of the evidence which is unfavorable and 
accept that as true which is favorable to the plaintiff, there is suf- 
ficient to sustain his cause of action. There is sufficient testimony of 
his own for the jury as against the motion to nonsuit. Whether he 
exercised ordinary care in operating the machine, was not a question 
of law, but of fact, to be settled by the Jury. We may select such 
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testimony as will justify a verdict for him, as that which is true, and 
reject what is left, as untrue, because the jury may have done that 
very thing in passing upon the testimony. Whether he kept his hand 
upon the machine too long, and whether, if he did, it was negligence 
for him to do so, was plainly for the jury to decide. 
(160) It may be that upon a fair construction of the evidence, and 
giving the plaintiff the full benefit of that part of it which is 
favorable to him, the doctrine of res tpsa loquitur applies, and, if it 
does, the nonsuit was properly denied. 

We have given careful consideration to the case, and to the able 
argument of defendant’s counsel, and, after doing so, we have been 
unable to discover any error committed by the court. 

No error. 


Cited: Alexander v. Cedar Works, 177 N.C. 149; S. v. Edmonds, 
185 N.C. 724; Street v. Coal Co., 196 N.C. 181. 





ERNEST WILLIAMS er at v. PUSS WILLIAMS Et AL. 
(Filed 6 March, 1918.) 


1. Deeds and Conveyances—Intent——Formal Giansex: 

A conveyance of Jand should be construed to effectuate the aikant of fie 
donor as gathered from the wording of the entire instrument, and the in- 
tent thus ascertained will control the meaning of a formal clause of the 
deed. 


Zi same-<istates—ranitations=oontiarsasecona Marriage. 

The granting clause of a deed, to J. “for the term of his natural life, 
and after his death in remainder to his wife, if she survive him, for her 
natural life, then to the children of said J.”; and in the habendum, “to him 
and his wife their lives, and to their children,” are Held, when construed 
together, to confine the ulterior limitation, after the falling in of the life 
estates, to the children of J. and his wife living at the time of the execu- 
tion of the deed, to the exclusion of any interest of his second and later 
wife and the children of that marriage. 


APPEAL by plaintifis from case agreed, heard at January Term, 1918 
of Pirr. | 

On 24 September 1877, Thomas Williams and wife executed and de- 
livered to their son, James W. Williams, a certain deed, marked Exhibit 
“A” in the case agreed, for the lands described therein. The granting 
clause in said deed is as follows: “Do give, grant, convey, and con- 


N.C] SPRING TERM, 19138, 173 
WILLIAMS v. WILLIAMS. 


firm unto James W. Williams, for the term of his natural life, and 
after his death in remainder to his wife, if she survives him, for her 
natural life, then to the children of the said James W. Williams, Be 
fully begotten i in marriage, absolutely, and to their heirs.” 

The habendum is as follows: “To have and to hold the same in man- 
ner aforesaid, to him and his wife their lives and to their children and 
their heirs in fee simple. We, the said Thomas Williams and wife, re- 
serving for ourselves the use of the turpentine and tar on the said land; 
and we do further, for ourselves and our heirs, hereby warrant and 
defend the title hereby conveyed against the lawful claims of any 
and all persons whatsoever.” 

Upon the execution of the deed the said James W. Williams (161) 
and wife went into possession of the land. At the time of the 
execution of the deed James W. Williams was living with his wife, 
and at said time they had the following children: Ernest Williams, L. 
F. Williams, Ella Williams, Jesse Williams, Maggie Williams, and 
Will Williams. On 21 March 1885, the wife of the said James W. Wil- 
liams died, leaving surviving her James W. Williams, her husband, 
and the aforesaid children. 

After the death of the wife of James W. Williams, the mother of 
the plaintiffs, and while he (James W. Williams) was a widower, 
Thomas Williams and wife, on 17 June 1887, executed to the said 
James W. Williams the deed which is attached to the case and marked 

Exhibit “B,” the recitals of which are as follows: 

“Whereas, Thomas Williams and wife, Mimy Williams, executed to 
James W. Williams, their son, for a valuable consideration, a deed for 
one-third interest in and to a tract of land situated in Pitt County, 
containing two hundred and fifty acres, more or less, said deed was 
dated on the 24th day of Steptember 1877, and duly recorded in the 
register’s office of Pitt County; 

“And whereas, by error of the draftsman, it should have been three 
hundred acres of land, one-third of which to the said James Williams, 
and the said Thomas and wife Mimy now desiring to correct said deed 
so far as they are able, so as to convey and include a one-third undi- 
vided interest in the said three hundred acres of land as set forth in 
the deed of September 24, 1877: 

“Now, therefore, this deed, made this 17th day of June, 1887, by 
Thomas Williams and wife, Mimy, to James W. Willams, all of the 
County and State aforesaid: 

“Witnesseth, That for and in consideration of the above recited 
premises and the further consideration of the sum of one dollar to us 
in hand paid, the receipt of which is hereby acknowledged, hath bar- 
gained, sold and conveyed, and by these presents doth bargain, sell and 
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convey unto James W. Williams for the term of his natural life, and 
after his death in remainder to his wife, if she survives him, for her 
natural life, then to the children of the said James W. Williams law- 
fully begotten in marriage, absolutely, and to their heirs in fee simple 
forever, an undivided one-third interest, part and estate in and to a 
tract of land situated in Pitt County and said State, and bounded as 
follows: (Here follows the description.) 

“It being intended by this deed to convey with the above conditions 
and limitations, subject to the life estate in the turpentine and tar on 
the lands, which is hereby specially reserved unto the said Thomas and 
Mimy Williams, an undivided one-third interest in the above-described 

lands and the part assigned for the purposes of this deed, in- 
(162) cluded in the following boundaries: Beginning at John 8. Wil- 

liams’ northeast corner line and running north, to wit: (Here 
follows the description.) 

“To have and to hold the same in manner aforesaid to him and his 
wife their lives and to their children and their heirs in fee simple after 
the life estate above carried out to the said Thomas and Mimy Wil- 
hams.” 

After the execution of both the deeds, James W. Williams remarried, 
to wit: On 25 October 1888, his second wife being the defendant Puss 
Wiliams. There was born of the second marriage the following chil- 
dren: C. B. Williams, Marshall Williams, Thad Williams and Daisy 
Wilhams, defendants in this action. On 27 May 1917, James W. Wil- 
liams died, leaving surviving him the following children by his first 
marriage: Ernest Williams, L. F. Wilhams, Ella Wiliams Moore, 
Maggie Williams Sutton, and Will Williams, together with five grand- 
children, the children of Jesse Williams, a child of the first marriage, 
who died since the death of his mother; and the following children by 
his second marriage, to wit: C. B. Wilhams, Marshall Wiliams, Thad 
Williams, and Daisy Williams; and also his widow, the said Puss Wil- 
liams, the second wife. 

Maggie Sutton and Will Willams, two of the children by the first 
marriage, by good and sufficient deeds have conveyed whatever in- 
terest they have in and to the lands described to the plaintiff Ernest 
Wilhams. Thad Williams, one of the children of the second marriage, 
by good and sufficient deed, has conveyed to Ernest Williams any 
interest that he might have in and to said land. 

The plaintiffs, who are the children of the first marriage upon the 
facts agreed, the substance of which is above set out, contended that 
upon the death of the said James W. Williams they became the owners 
in fee and entitled to the immediate possession of said land, free of 
the claims of the second wife and of the second children. 
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The defendants, the second children, contended that they are en- 
titled to an equal share in said lands with the plaintiffs. The defend- 
ant Puss Williams, the widow by the second marriage, contending that 
she, under and by virtue of the deeds aforesaid, is the owner of the 
life estate in and to said lands, and that the children of the first and 
second marriages share equally, subject to said life estate. 

The court, upon the foregoing facts and contentions, held that, under 
and by virtue of the deeds from Thomas Williams and wife to James 
W. Williams set out in the case agreed as exhibits “A” and “B,” the 
defendant Puss Williams, wife by the second marriage and widow of 
James W. Williams, was the owner of ag life estate in and to said land, 
and that the children by the first and second marriages own the re- 
mainder in fee as tenants in common, and rendered judgment 
accordingly, from which judgment the plaintiffs, children by the (163) 
first marriage, appealed, assigning as error that the court ad- 
judged that they were not the sole owners in fee of the land in con- 
troversy. 


Albion Dunn and Harry Skinner for plaintiffs. 
D. M. Clark and F. M. Wooten for defendants. 


WALKER, J., after stating the case: It is not at all difficult to con- 
strue the first deed if we are permitted to look at the entire instrument 
and to consider one part of it with another, so that the intention of its 
maker may be determined by all that he has said, and not only by a 
part thereof and without special regard to the formal arrangement. 
This Court has repeatedly held that this should be done in order to 
extract from the language the true meaning of him who used it. Camp- 
bell v. McArthur, 9 N.C. 38; Kea v. Robeson, 40 N.C. 8738; Rowland v. 
Rowland, 98 N.C. 214; Gudger v. White, 141 N.C. 507; Triplett v. 
Williams, 149 N.C. 894; Beacon v. Amos, 161 N.C. 357; Brown v. 
Brown, 168 N.C. 4; Gold Mining Co. v. Lumber Co., 170 N.C. 273. 

We said in Brown v. Brown, supra: “We have well-nigh discarded 
the technical rule of the common law by which a deed was construed 
and under which undue prominence and effect had been given to its 
formal parts and their position in the instrument to the sacrifice of the 
rea] intention of the grantor, and, further, by which too much impor- 
tance was attached to the use of technical language in which the mean- 
ing and intention were clothed, all of which resulted in defeating the 
purpose for which the deed was executed. We have gradually enlarged 
our view and liberalized our methods, which before were somewhat 
narrow and contracted, and now we seek after the intention by putting 
a construction upon the deed as a whole, and not paying too much at- 
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tention to technical forms of expression which tended to conceal the 
true meaning. We now turn on all the light, while formerly it was to 
some extent shut out, thereby hiding or obscuring the grantor’s mean- 
ing and disappointing the intention which, of course, is thwarting the 
very object of all legal construction. With the evident purpose of doing 
justice by revealing and not concealing the truth behind ancient and 
threadbare forms, we have held that all parts of a deed should be given 
due force and effect. Words deliberately put in a deed and inserted 
there for a distinct purpose are not to be lightly considered or arbi- 
trarily thrust aside, the discovery of the intention of the parties being 
the first and main object in view; and when it is ascertained, nothing 
remains to.be done but to execute it without excessive regard for mere- 
ly technical inaccuracies or formal divisions of the deed. We have ad- 

hered to this rule, following the modern English doctrine from 
(164) the earliest years of this Court and continuously to the present 

time, as will appear from our decisions,” citing the preceding 
cases and F eatherstone v. Merrimon, 148 N.C. 199. 

It was said by Chief Justice Taylor 3 in Campbell v. McArthur, supra: 
“Words shall always operate according to the intention of the parties, 
if by law they may; and if they cannot operate in one form, they shall 
operate in that which by law shall effectuate the intention. This is the 
more just and rational mode of expounding a deed, for if the intention 
cannot be ascertained, the rigorous rule is resorted to, from the neces- 
sity of taking the deed most strongly against the grantor.” | 

And Chief Justice Ruffin said, at a later period, in Kea v. Raueson 
supra: “Courts are always desirous of giving effect to instruments ac- 
cording to the intention of the parties, as far as the law will allow. It 
is so just and reasonable that it should be so that it has long grown 
into a maxim that favorable constructions are to be put on deeds; 
benigne faciendae sunt interpretationes chartarum, ut res magis valeat 
quam pereat. Hence, words, when it can be seen that the parties have 
so used them, may be received in a sense different from that which is 
proper to them; and the different parts of the instrument may be 
transposed in order to carry out the intent.” 

It is clear, from a reading of this deed, giving to each part its proper 
weight and significance, what the parties intended as to who should 
take under it. We are required by the settled canon of construction so 
to interpret it as to ascertain and effectuate the intention of the parties. 
Their meaning, it is true, must be expressed in the instrument; but it 
is proper to seek for a rational purpose in the language and provisions 
of the deed and to construe it consistently with reason and common 
sense. If there is any doubt entertained as to the real intention, we 
should reject that interpretation which plainly leads to injustice and 
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adopt that one which conforms more to the presumed meaning, because 
it does not produce unusual and unjust results. All this 1s subject, how- 
ever, to the inflexible rule that the intention must be gathered from 
the entire instrument “after looking,” as the phrase is, ‘‘at the four 
corners of it.” See Real Estate Co. v. Bland, 152 N.C. 225; Puckett v. 
Morgan, 158 N.C, 344. 

An effort should be made to give some meaning, and the correct one, 
to the deed, if possible. If the effort is doomed to failure by reason of 
uncertainty or repugnancy, so that we cannot ascertain the meaning by 
any fair rule of construction, or by reason of its ambiguity of expres- 
sion, and we are unable to understand from the language of the deed 
who are the parties or what is the subject-matter, or if they be known, 
what estate is conveyed, or any other matter essential to its 
validity, the instrument, of necessity, must fail. The subject (165) 
is fully discussed in the foregoing cases. 

In applying the principle we do not ignore altogether ine ancient 
rules of law for the interpretation of deeds and other instruments, but 
we do not allow them to absolutely disappoint the clearly expressed 
intention. They are valuable aids in construction and are retained, 
and frequently resorted to, for the purpose of construction, where they 
do not defeat the very object for which they were adopted. The rule, 
in one aspect of it, is well stated in 1 Devlin on Deeds, sec. 215, as 
follows: “It may be formulated as a rule that where it is impossible 
to determine from the deed and surrounding circumstances that the 
erantor intended the habendum to control, the granting words wil] 
govern, but if it clearly appears that it was the intention of the grantor 
to enlarge or restrict the granting clause by the habendum the latter 
must control.” 

See Dodine v. Arthur, 91 Ky. 53, where it is said: “It is undoubted- 
ly true that in case of repugnancy between the two, and it cannot be 
determined from the whole instrument with reasonable certainty that 
the grantor intended that the habendum should control, the conveying 
clause must, for the reason that words of conveyance are necessary 
to the passage of the title, and the habendum is not ordinarily an in- 
dispensable part of a deed. Hence, in the case above indicated, the 
conveyancing clause must control. But where it appears from the whole 
conveyance and attending circumstances that the grantor intended 
the habendum to enlarge, restrict, or impugn the conveying clause, 
the habendum must control. It is in such case to be considered as an 
addendum or proviso to the conveyancing clause, which, by a well- 
settled rule of construction, must contro] the conveying clause or 
premises even to the extent of destroying the effect of the same. This. 
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is so, because it is the last expression of the grantor as to the con- 
veyance, which must contro] the preceding expression.” 

See, also, Rathffe v. Mars, 7 S.W. 395; Fogarty v. Stack, 8 S.W. 
Rep. (Tenn.), 846; Henderson v. Mack, 82 Ky. 379. And in Barnett 
v. barnett, 104 Calif. 298, the Court states the rule with reference to a 
jomt consideration of the premises and habendum of a deed, as fol- 
lows: “For the purpose of ascertaining the intention, the entire in- 
strument, the habendum as well as the premises, is to be considered, 
and if it appears from such consideration that the grantor intended 
by the habendum clause to restrict or limit the estate named in the 
granting clause, the habendum will prevail over the granting clause.” 
Moore v. Waco, 85 Texas 206. 

All parts of a deed should be given due foree and effect. Doren v. 
Gillum, 186 Ind. 134. The premises of a deed are often expressed in 

general terms, admitting of various explanations in a subsequent 
(166) part of the deed. Such explanations are usually found in the 

habendum. Carson v. McCaslin, 60 Ind. 334. Words deliberately 
put in a deed, and inserted there for a purpose, are not to be lightly 
considered, or arbitrarily thrust aside. Mining Co. v. Becklenheimer, 
102 Ind. 76. To discover the intention of the parties is the main object 
of all constructions. When the intention of the parties can be ascer- 
tained, nothing remains but to effectuate that intention. Elliott v. 
Jefferson, 1383 N.C. 215; Salisbury v. Andrews, 19 Pick. (Mass.), 250; 
Walsh v. Hill, 38 Cal. 481. 

Jones on Real Property, vol. 1, see. 568, says: “The inclination of 
many courts at the present day is to regard the whole instrument with- 
out reference to formal divisions. The deed 1s so construed, if possible, 
as to give effect to all its provisions, and thus effectuate the intention of 
the parties. When an instrument is informal, the interest transferred 
by 1t depends not so much upon the words and phrases it contains as 
upon the intention of the parties as indicated by the whole instrument.” 

We close this partial array of the authorities with the declaration of 
this Court, as to the soundness and scope of the rule, especially when 
appled to a case like the present, as follows: “We eoncede all that is 
contended for as to the common law rule of construetion, and that it 
has been followed in this State. But this doctrine, which regarded the 
eranting clause and the habendum and tenendum as separate and inde- 
pendent portions of the same instrument, each with its especial func- 
tion, is becoming obsolete in this country, and a more liberal and en- 
lightened rule of construction obtains, which looks at the whole instru- 
ment without reference to formal divisions, in order to ascertain the 
intention of the parties, and does not permit antiquated technicalities 
to override the plainly expressed intention of the grantor, and does 
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not regard as very material the part of the deed in which such in- 
tention is manifested. This is not only the decided trend of modern 
adjudication, but it is the legitimate and necessary result oi legislation 
in this and other States.” Triplett v. Willams, 149 N.C. 396. 

That case is especially controlling here, as it relates to a similar 
question of construction. There, in the premises, the land was granted 
“unto Margaret Greenwood and her heirs forever,” while this was 
the habendum: “To have and to hold the same, together with all 
privileges and appurtenances thereto belonging to herseli, the said 
Margaret Greenwood, during her hfetume, and at her death said land 
is to be equally divided between the children of said Margaret Green- 
wood,” The Court said that, at common law as decided in previous 
decisions of this Court, the habendum and tenendum clause could not 
divest an estate granted in the premises (2 Blackstone’s Com., 293; 
4 Kent. Com. 468; Hafner v. Irwin, 20 N.C. 570), and if the ancient 
rule was followed, and technical and formal parts of the deed 
according to the functions assigned to cach, were allowed to (167) 
eovern, that result would be reached, though it apparently de- 
feated the intention of the grantor, but that the modern rule was more 
liberal and, of course, more rational, and that we should not be re- 
stricted to any particular clause, but read the deed, as a whole, and 
then ascertain the real intention of the grantor. 

We could not find an authority more directly and fully in point than 
Triplett v. Williams, supra, as it permits us to construe the habendum 
with the premises, in order to declare what estate was conveyed by the 
deed, and, by the same token, what parties were designated to take 
under it. In Gudger v. White, supra, we applied the same rule, follow- 
ing Kea v. Robeson, supra, and other previous decisions. Those cases 
are analogous and are all governed by the same enlightened rule of 
construction, which has been recognized by Courts, English and Ameri- 
can, for far more than a century. The Court said, in Treplett v. Wu- 
liams, supra. at p. 397: “We can see no reason why the manifest in- 
tention of the grantor should be so carefully regarded in determining 
what property his deed covers and so entirely disregard in determin- 
ing what estate in that property the grantee shall take.” 

If we apply this rule, now well settled, to the language of the deed in 
question, there can be no doubt that the grantors intended to convey 
the land to their son for the term of his natural life remainder to his 
then wife, if she survived him, for her life, and then over to the chil- 
dren of the first marriage, and that neither the widow of James W. 
Williams nor the children of the second marriage (her children by 
him) have any estate or interest in the same. The habendum shows, 
with absolute certainty the intention to have been that the conveyance 


180 IN THE SUPREME COURT. [175 





CREWS v, CREWS. 





of the land should be restricted to the son, his then wife, and their 
children, which necessarily excludes all others. The grantors evidently 
meant, at the time they executed the deed, that the heirs of their son 
would be his children by his wife, who was then living, and their de- 
scendants. 

The judgment is reversed, and the case remanded, with teu ons 
to enter judgment in the Superior Court according to this opinion and 
the agreement of the parties as appears in the record. 

Reversed. 


Cited: Hutton v, Horton, 178 N.C. 550; Seawell v. Hall, 185 N.C. 
88; Shephard v. Horton, 188 N.C. 789; Boyd v. Campbell, 192 N.C. 
401; Mitchell v. Heckstall, 194 N.C. 270; Turner v. Turner, 195 N.C. 
372; Bryant v. Shields, 220 N.C. 638; Ingram v. Easeley, 227 N.C. 
444; Duil v, Dull, 2832 N.C. 484; Moore v. Whitley, 234 N.C. 154; 
Sutton v. Sutton, 236 N.C. 498; Griffin v. Springer, 244 N.C. 99, 101; 
Powell v. Roberson, 246 N.C. 608. 





(168) 


LEORA CREWS y. GEORGE CREWS. 
(Filed March 6, 1918.) 


1. Alimony—Statutes—Divorce. 
The granting of alimony without divorce is now regulated ‘by Statute, 
‘Revisal, sec. 1567, independent of the equity jurisdiction under wae 
such proceedings were formerly cognizable. 


2. Same—lIssues-—Trial by Jury—Constitutional Law. 

When in proceedings for alimony without divorce the pleadings raise 
the issues of. the validity of marriage between the parties, or whether 
the husband had separated himself from the wife and failed to provide 
her suitable or reasonable sustenance, or the husband is a drunkard or 
spendthrift (Revisal, sec, 1567), the right of trial by jury arises to the 
defendant, and the case should be transferred by the judge to the civil 
issue docket for the purpose, Revisal, secs. 529, WW; Const., Art. I, sec. 19. 


3. Same—Courts—Questions of Law. 
| Where in proceedings for alimony without divorce, Rev., sec. 1567, the 
issues are found for plaintiff by the jury, or are not raised by the plead- 
ings, or are admitted by the parties, or waived in the methods specified 

. and prescribed by law, i. e., by failing to appear at trial, by written con- 
sent filed with the clerk or by oral consent entered on the minutes of the 
court, the amount of the alimony and how the same is to be secured, ete., 

are questions of fact to be determined by the judge, having regard to the 
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condition and circumstances of the parties, including also the separate 
estate of the wife, if she have any. Haseley v. Haseley, 178 N.C. 530, 
cited and distinguished. 


4, Alimony—Divorce—Independent Support-—Statutes —- Abandonment— 
Pleadings. 

Where the pleadings, in proceedings for alimony without divorce, Re- 
visal, sec. 1567, raise the issue as to whether the wife has wrongfully 
left the home the husband had provided, etc., it should be submitted to 
the jury for determination, the husband not being required to provide 
her with an independent support. 


5. Alimony—Courts——Evidence—A bandonment—Statutes. 


The trial judge may not pass upon the issuable facts in proceedings for 
alimony without divorce, Revisal sec, ...... , upon evidence introduced be- 
fore him theretofore upon a trial of the husband for abandonment, etc., 
of which he was acquitted, when the witnesses are present and ready to 
testify. Cooper v. R. R., 170 N.C. 490, cited and distinguished. 


6. Alimony—Judgments—Divorce—Motions —- Modification — Termina- 
tion—Statutes. 


A judgment awarding alimony in suits for divorce a meansa et thoro 
or as an independent right under the statute, Revisal, sec. 1567, is not 
final, and may thereafter be modified on motion and sufficient evidence; 
and it terminates on the death of either of the parties, or on their re- 
conciliation. 


%. Alimony—Judgments—‘Estates’’—Earnings. 
The award to the wife of alimony from the husband’s “estate,” in- 
_ eludes within the statutory meaning of the word, the husband’s income, 
whether arising from permanent property and investments or his 
earnings from legitimate labor, ete. Skittletharpe v. Skittletharpe, 130 
N.C. 72, cited and on that point overruled. 


SPECIAL PROCEEDINGS for award of “alimony without divorce,” (169) 
under section 1567, Revisal, heard at chambers 9 October 1917, 
by Whedbee, J.; Fall Term, 1917 of VANcE. 

It appears that, a few days prior to this time, the defendant, in term, 
had been tried and acquitted on an indictment of criminal abandon- 
ment of the plaintiff. The case on appeal states that, on the call of 
the present cause, his Honor, on inquiry, being informed that it was the 
same case which had been tried in term a few days before, said he was 
familiar with the facts and, over defendant’s objection, proceeded to 
hear and determine the cause “from the evidence heard in the criminal 
ease and which was in his mind at the time of the present hearing,” 
which facts are set out in the record as the basis of his Honor’s judg- 
ment and tending to show a separation had or, in any event, caused by 
the wrong of the husband. 
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On these facts, the court entered judgment as follows: 

“This proceeding for alimony being heard by his Honor, Judge H. W. 
Whedbee, the court, after having heard the evidence and arguments of 
counsel for both parties, doth find that the parties are living in a state 
of separation, and that defendant left his wife and three children in 
New York in June, and returned to this State, and has not since pro- 
vided for them, and that he has no property and is an able-bodied man, 
able to earn at least $20 per month, the court doth order that defend- 
ant pay to his wife $10 each month, including October, 1917, which 
shall be paid on or before 15 November, 1917, for the support of his 
wife and children, and that he be allowed to see the children at all 
reasonable times, and that this provision shall cease if the plaintiff 
shall remove the children from the State, without consent of defendant, 
and defendant is to pay the costs.” 

From this judgment defendant, having duly excepted, appealed, as- 
signing for errors chiefly: 

1. That issues of fact were raised on the pleadings whieh his Honor 
had no power to decide. 

2. That his Honor had no right to hear and decide the present case 
on testimony which he had previously heard on the trial of the indict- 
ment. 

3. That there was no evidence or admission that defendant had 
separated himself from his wife and failed to provide her with neces- 

sary subsistence. 
(170) 4. That there was no evidence as to who was the wrongdoer. 
5. That power to order monthly payments was not conferred 
by the statute and, in any event, alimony could only be awarded out 
of the husband’s estate. 


T. T. Hicks for plaiwntrff. 
T. M. Pittman for defendant. 


Hoxe, J. In section 1567, ch. 31, Revisal, entitled “Alimony With- 
out Divorce,” provision is made that, “Wherever a husband shall 
separate himself from his wife and fail to provide her with the neces- 
sary subsistence according to his means and condition in life, or if he 
shall be a drunkard or spendthrift, the wife may apply for a special 
proceeding to the judge of the Superior Court for the county in which 
he resides, to have a reasonable subsistence secured to her and to the 
children of the marriage from the estate of her husband, and it shall 
be lawful for such judge to cause the husband to secure so much of his 
estate as may be proper according to his condition and circumstances, 
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for the benefit of his said wife and children, having regard also to the 
separate estate of the wife.” 

Prior to the enactment of this statute, and without one, the courts 
of this State have been classified as among those who formerly afforded 
this relief in proper cases as an independent source of equity jurisdic- 
tion. 2 Bishop on Marriage and Divorce, 5th Ed., sec. 355, citing 
Spiller v. Spiller, 1 Haywood 482, and other cases. A position said by 
a discriminating author to be now supported by the weight of authori- 
ty. 1 Ruling Case Law, title Alimony, sec. 17, pp. 878-879. However 
this may be, our statute, being more inclusive than our equity causes 
on this particular subject, now affords the rule with us controlling 
the rights of parties in these cases, and some of our decisions con- 
struing the Jaw hold that it is a special proceeding in all of its aspects 
except that the same is returnable before the judge instead of the 
clerk, that the issuable facts are: (1) Whether a valid marriage exists 
between the parties; (2) Whether the husband has separated himself 
from the wife and failed to provide her suitable or reasonable sub- 
sistence. Or, instead of the last, Whether the husband is a drunkard 
or spendthrift. 

When these issues are admitted by the parties or properly establish- 

ed to be in applicant’s favor, the amount of the alimony and how the 
same is to be secured, etc., are questions of fact to be determined by 
the judge, having regard to the condition and circumstances of the 
parties, including also the separate estate of the wife, if she have any. 
But where these essential issues are made by the pleadings, the right 
of trial by jury arises to the parties and it then becomes the 
duty of the judge to transfer the same for such purpose to the (171) 
civil issue docket, Skittletharpe v. Skittletharpe, 180 N.C. 72; 
Cram v. Cram, 116 N.C, 288; Revisal, sees. 529, 717, a right guaran- 
teed to litigants under our Constitution, Art. I, sec. 19, and to be 
waived by them only in the methods specified and prescribed by Jaw, 
that is, by failing to appear at the trial, by written consent filed with 
the clerk, or by oral consent entered on the minutes of the court. Re- 
visal, sec. 540; Cozad v. Johnston, 171 N.C. 637; Hockaday v. Law- 
rence, 156 N.C. 319; Hahn v. Brunson, 133 N.C. 18; Wilson v. Bynum, 
92 N.C. 718. 

The cases cited by appellee as authority for trial by the court, Hase- 
ley v. Easeley, 173 N.C. 530, and others, were actions for divorce where 
the issuable facets were determinative of that right and the matter of 
alimony pendente lite being incidental to the main isuue, was to be 
passed upon by the judge under the express provisions of the statute, 
but, in this present case, where the right to alimony is the ultimate 
question to be determined, it held in this jurisdiction that alimony 
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pendente lite is not allowed. Hodges v. Hodges, 82 N.C. 122, and the 
issuable facts raised by the pleadings must first be tried by the Jury 
unless waived in the manner specified by law. 

Considering the record in view of these principles, we think it. clear 
that defendant has properly raised the issuable facts, or one of them, 
on which plaintiff’s right to alimony depends, and no proper waiver 
being made to appear that such issue must be tried by the } jury as the 
law directs. 

In his answer, duly verified, defendant makes aveemnent: among 
other things, as follows: 

“1. That paragraph 2 is not true except as hereinafter stated, There 
are three children of such marriage now living. The plaintiff during 
or about the month of September, A.D. 1916, at the instance of her 
sister, who then resided in the city of New York, left this defendant’s 
home in Vance County, N. C., and went to New York, taking their 
said children. The defendant followed her about the month of No- 
vember, 1916, and provided a home for his said wife and children in 
the city of New York, which they occupied until June, 1917. That 
during the month of June, 1917, the plaintiff, without cause, abandoned 
the defendant, and left the home he had provided for her, and without 
his knowledge or consent, against his will, and in violation of his rights 
as their father, took the said children away with her, and he has not 
since that time been able to have communication with her or the said 
children, though he has repeatedly written to her, asking her to return, 
and offering to provide for her. 

“2. That after the petitioner so abandoned this defendant, he re- 

turned to his home in Vance County, and has since employed 
(172) himself industriously and steadily in honest labor. On or about 

the 20th day of July, 1917, the plaintiff came from New York 
to Henderson for the purpose of instituting criminal proceedings 
against this defendant and immediately upon her arrival swore out a 
warrant against him before the Reporder of Vance County, charging 
him with abandonment and failure to adequately support her and her 
children begotten by him. That such criminal action was heard first by 
the recorder, and then by the appeal of this defendant from an adverse 
judgment of the recorder, was heard and determined at a term of the 
Superior Court of Vance County, begun and held on the first day of 
October, 1917. The same was submitted by the court under sections 
3355 and 3357 of the Revisal, and resulted in the defendant’s acquittal 
and discharge. 

3. That Paragraph 3 of the petition is not true. This defendant is 
not only able to work and provide for his wife and children according 
to his station in life, but does regularly and steadily work and is will- 
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ing to provide a home for his wife and children, and there to care for 
them and provide for them as fully and as adequately as his labor and 
earnings will permit. He has in writing since the plaintiff’s return to 
North Carolina, offered to provide such home and provide for them. 
She has chosen to ignore such offer, and testified under oath at the 
hearing of said criminal action in said Superior Court that she was 
unwilling to return to this defendant and live with him, She left one 
or more of the children in New York, outside the jurisdiction of the 
court.” 

True, we have held that when the husband has separated himself 
from his wife and failed to provide her reasonable support, the question 
of whether he was justified in such course is irrelevant to the issue, 
Hooper v. Hooper, 164 N.C. 1; Skittletharpe v. Skittletharpe, 180 N.C. 
72, and we have held also that when the husband by his cruelty and 
neglect has forced the wife to leave his home, such conduct may be 
imputed to him for a separation and abandonment, within the meaning 
of the law, High v. Bailey, Admr., 107 N.C. 70, but neither the letter 
nor the meaning of the present statute permits or requires the con- 
struction that when a wife wrongfully leaves the home provided for her 
by the husband an independent right to alimony should arise to her 
and requiring that under such circumstances the husband should pro- 
vide her with an independent support. 

As heretofore stated, we are of opinion that the answer, prope in- 
terpreted, raises an issue in bar of plaintiff’s right, and that the same 
must be determined by the jury pursuant to the law. And the objection 
that the case was heard and decided from the evidence taken a few 
days before in the indictment against the defendant for abandonment 
must also be sustained. There are cases where the testimony of a wit- 
ness taken on a former trial may be introduced, as when the wit- 
ness is dead or has since become insane and in some other in- (173) 
stances where his evidence is not available in person or by depo- 
sition, and then it must in some way be again introduced; but we are 
aware of no principle or precedent that justifies such admission when 
the witnesses are alive, present, and ready to testify. Cooper v. R. R., 
170 N.C. 490; 10 R.C.L.; Law Ev., see. 148, p. 966. 

Objection is further made to the form of the judgment in that it 
makes provision for alimony by monthly payments and not out of the 
“estate” of defendant, as the statute in terms directs. In Skittletharpe 
v. Skittletharpe, 180 N.C. 72, the Court, referring to the proper form 
of judgment in these cases, held that, under the terms of the statute 
providing that payment should be made irom the estate of the hus- 
band, a judgment directing monthly payments was improper, and 
it was further held that judgment in these proceedings should be of a 
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temporary nature and not permanent or final. So far as a Judgment in 
these cases is not final in its nature and effect, the ruling under our 
statutes and decisions applicable is undoubtedly correct. A judgment 
for alimony is never final in the sense that it is always and forever 
enforcible and cannot be modified on motion and sufficient evidence. 
Growing out of the obligation of the husband to properly support his 
wife, it is not allowed with us as a matter of statutory right in divorces 
a vinculo. Duffy v. Duffy, 120 N.C. 346, and whether awarded as an in- 
cident to divorce a mensa et thoro or as an independent right under the 
present statute, and whether in specific property or current payments, 
it terminates on the death of either of the parties or on their reconcili- 
ation, and it may be modified, too, on sufficient change of circumstances 
to justify and require it. Taylor v. Taylor, 938 N.C. 418; Rodgers v. 
Vines, 28 N.C. 293. But in holding that the judgment in these cases 
is restricted to tangible property or rents or issues out of property 
investments, we think that the case referred to was not well decided. 

At the time this present statute was enacted, it was and had long 
been the accepted definition of alimony with us, that it was “that 
portion of the husband’s estate properly awardable to the wife for her 
support during the period of separation adjudged or permitted by the 
law.” Taylor v. Taylor, supra, and, under the uniform decisions of our 
Court applicable, it could be assigned and was appropriated both from 
tangible property and investments as well as from earnings and even 
the capacity to earn was among the facts to be considered in making 
a just and proper award of such a claim. Saunders v. Saunders, 167 
N.C, 317; Taylor v. Taylor, supra; Miller v. Miller, 75 N.C. 70; 2 
Bishop on Marriage and Divorce, 5 Ed. 446. 

The term “estate” in this connection has reference to the husband’s 

income, whether arising from permanent property and invest- 
(174) ments or the earnings of his legitimate labor, and it was in 

reference to this established and accepted definition of “estate” 
that the term was used jn the statute, and so far as the form 1s con- 
cerned, the judgment here entered, and notwithstanding the decision 
to the contrary in Skittletharpe’s case, is held to be correct. 

For the reasons heretofore stated, however, the said judgment must 
be set aside, that the determinative issues raised by the pleadings be re- 
ferred to a jury for decision. 

Error. 


Cited: Allen v. Allen, 180 N.C. 470; Anderson v. Anderson, 183 N.C. 
148; Holton v. Holton, 186 N.C. 361; Barbee v. Barbee, 187 N.C. 538; 
Vickers v. Vickers, 188 N.C. 450; McManus v. McManus, 191 N.C. 
743; Vincent v. Vincent, 193 N.C. 493; Taylor v. Taylor, 197 N.C. 201; 


N.C.] SPRING TERM, 1918. 187 





HUBBARD v, GOODWIN, 





Hershey Corp. v. R.R., 207 N.C. 124; Masten v. Masten, 216 N.C. 25, 
26; Peele v. Peele, 216 N.C. 298; Barber v. Barber, 217 N.C. 425; 
Blanchard v. Blanchard, 226 N.C. 154; Sparks v. Sparks, 231 N.C. 
493; Hester v. Hester, 239 N.C. 100; Rayfield v. Rayfield, 242 N.C. 
694, 695. 





M. P. HUBBARD & CO. v. J. A. GOODWIN, 
(Filed March 6, 1918.) 


1. Vendor and Purchaser—Warranty—Breach—vVoluntary Rebate-—In- 
structions—Appeal and Error—Harmiess Error. 

Where defendant sets up breach of warranty as a counterclaim in 
an action on notes he had given for fertilizer, which he had sold to 
others, he may not recover for a voluntary rebate he had made, which 
be was not compelled to give; and were it otherwise, a charge to that 
effect is harmless when there is no evidence that such rebate was actually 
allowed his customer by him. 


2. Vendor and Purchaser—Warranty—Breach—Fertilizer — Damages— 
Instructions. 

Where a vendor of fertilizer allows a customer a reduction in price 
on account of grade inferior to that of warranty to himself by his ven- 
dor, an instruction is net erroneous that, to establish such as a count- 
erclaim in the manufacturer’s action for the purchase price, the jury 
should “find by clear and satisfactory evidence,” that the warranty of 
the plaintiff was identical with that made by the defendant as to quali- 
ty and results, of the adaptability of the land to the crops, proper till- 
age, and propitious seasons, etc., and the use of the words “clear and 
satisfactory evidence’ was not an expression of opinion forbidden by 
the statute. 


8. Courts -— Intimation of Opinion — Instructions — Statutes — “Strong 
Evidence." 

In an action to recover the purchase price of fertilizer, evidenced by 
notes, the defendant set up a counterclaim for damages for breach of 
warranty, upon which there was uncontradicted evidence that the de- 
fendant in giving the notes told the plaintiff that his crops were as good 
as ever, and solicited the agency for the coming year: Held, an instruc- 

- tion from the court, after placing the burden of proof on plaintiff, that 
the jury may consider, if they so found the facts, this as strong evidence 
that deendant’s counterclaim was not well founded, is not an expression 
of opinion forbidden by the statute. 


Civiu acrion, tried before Whedbee, J/., at October Term, 1917 of 
| HertrorD, upon these issues: 
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(175) 1. In what amount is the defendant indebted to the plain- 
tiff on account of the execution of the two notes declared on in 

the complaint? Answer: “$500.12, with 6 per cent interest from 1 
January 1916, and the further sum of $486.30, with 6 per cent interest 
from 15 January 1916.” (Answered by consent.) 

2. Has there been a breach of the contract of sale of the guano by 
the plaintiff, as alleged in the answer and counterclaim? Answer: “No.” 

3. Has defendant Godwin been damaged by said breach, if any, and 
in what sum? Answer: “Nothing.” 

From the judgment rendered defendant appealed. 


Winborne & Winborne, and W. W. Rogers for plaintiff. 
FR. C. Bridger, Winston & Matthews, and John E. Vann for defend- 


ant. 


Brown, J. The defendant executed the notes sued on for the pur- 
chase of certain guano for use on his own crops and for sale to others. 
He admits the execution of the notes and pleads a counterclaim alleg- 
ing that the guano was worthless, did not come up to the represen- 
tations of plaintiff’s agent, and failed to produce crops which the agent 
guaranteed it would produce. Defendant also avers that he sold some 
of the guano to others giving guarantees and that he has not been able 
to collect the price owing to the worthlessness of the guano. 

There is much evidence tending to support the contentions of both 
parties which it is unnecessary to set out. 

_ The four exceptions to the evidence are without merit and need not 
be discussed. 

The defendant excepts to this instruction: “That if you find from 
the evidence that defendant allowed rebate in the price of the fertilizer 
sold before he was compelled to do so in law, he cannot recover for 
that; a mere voluntary abatement in price will not entitle the defend- 
ant to recover.’ 

‘We see no error in this. A voluntary abatement in price by the 
defendant when he was not compelled to do so would not entitle him 
to recover on his counterclaim. Britton v. Ruffin, 122 N.C. 114; Reiger 
v. Worth, 127 N.C, 233. 

“Besides, the charge is harmless. The evidence fails to disclose ‘hat 
defendant refunded anything to his purchasers or made rebate to any 
one in consequence of the defective quality of the guano. There is evi- 
dence that defendant stated to some of his purchasers that he would 
give them the same rebate he received from pine but no evidence 


that he did so. 
The defendant excepts to this instruction: “That if you find by the 
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greater weight of the evidence that the defendant sold any of 

said fertilizer to customer and he made reduction in price on ac- (176) 
count of their complaints that the fertilizer was off in quality, 
before you can allow defendant any damages for that, you must 
first find by clear and satisfactory evidence that Godwin made the 
same warranty as to quality and results as were made by the plain- 
tiff to him, that the land was adapted to the growth of the crops, that 
the land was properly tilled and cultivated, and that the weather or 
seasons were propitious, and that the shortage in the crops was due 
directly to the worthlessness of the fertilizer.” 

The exception cannot be sustained, first, for the reasons given above 
that there is no evidence defendant refunded anything or made rebate 
in price, although there is evidence that he promised to do so, and 
therefore, the instruction is harmless; second, the words “Clear and 
satisfactory proof” do not constitute an expression of opinion. All evi- 
dence should be clear and satisfactory to the minds and compre- 
hension of jurors. If it is not satisfactory, or its value comprehended 
by them, they should not act upon it. 

The defendant excepts to the following instruction as an unwar- 
ranted expression of opinion upon the facts: “That if you find from 
the greater weight of the evidence that Godwin at the time he gave 
the notes, stated to the witness Loud, vice-president of the plaintiff, 
that the guano was good and his crops as fine as he ever had, you may 
consider this as strong evidence that his counter-claim is not well 
founded.” 

The evidence of Loud, vice-president of the plaintiff, was to the 
effect that defendant, in August 1915, stated that the guano was all 
right, that his crops were as good as he ever had, that he wished the 
witness could see them, and gave his notes for the price of the guano, 
and applied for the agency to sell the guano to farmers in Eastern 
North Carolina the next season, etc. This was not cenice by defend- 
ant. 

We do not regard this as an expression of opinion by ihe trial judge 
upon the facts submitted to the jury. The issue related to the bona 
fides of defendant’s counterclaim, The fact in dispute was the decla- 
rations and admissions of defendant to Lourd. Upon that the judge 
expressed no opinion. He left that to the decision of the jury, and put 
the burden of proof upon plaintiff to satisfy the jury by the clear 
weight of the evidence that such admissions were made, telling the jury 
that if they were actually made such fact is strong evidence of a want 
of merit in the counter-claim. 

We see nothing wrong in that. If such declarations were made be- 
fore the action was commenced and after the crops had matured, and 
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then this counterclaim was pleaded, the conclusion naturally follows 

that there is no merit in defendant’s plea and that it is a mere subter- 
fuge to avoid payment of an honest debt. We find precedents in 

(177) our reports where certain testimony, if believed to be true, is de- 
clared to be strong evidence of the fact sought to be proved. 

In Mauney v. Hamilton, 132 N.C. 299, this Court said: “As his 
Honor very properly said to the jury, this testimony is very strong 
evidence of the fact sought to be proved.” There are other cases in 
which the expression “strong evidence” is used by this Court. Ad- 
missions of a party to an action, when fully established, are always re- 
garded as strong evidence of the facts stated in them. 

The written evidence of a contract is strong evidence that it truly 
embodies the agreement of the parties, Wiles v. Harshaw, 48 N.C. 308. 

In construing the charge of a trial judge, we will consider the en- 
tire charge and not isolated sections. 

Taking the instructions of the judge as a whole, they fully, clearly 
and impartially presented to the jury the contentions of the parties 
and the law bearing thereon. 

No error. 


Cited: Swift v. Produce Company, 180 N.C. 30; Beal v. Coal Com- 
pany, 186 N.C. 756. 





IF, K. BORDEN v. SOUTHIERN RAILWAY COMPANY. 
(Filed March 6, 1918.) 


Railroads—Negligence-—Crossings—Evidence — Trials — Questions for 
Jury. 

Ordinarily, the question of whether the engineer on a railroad loco- 
motive, by the exercise of proper observation and care, can avoid a col- 
lision with a vehicle being driven over a crossing in unobstructed view, 
is a question of fact for the jury; and in this ease, where there was 
evidence that defendanit’s team had become frightened and beyond the 
driver’s control, and was struck at a crossing by the locomotive, going 
twice as fast as the team, it is held that plaintiff’s motion for nonsuit 
was properly overruled. 


CrarK, C. J., concurring. 


Action, tried before Whedbee, J., at January Term, 1918 of Wayne, 
for damages for the negligent killing of plaintiff’s mule. From a judg- 
ment of nonsuit, plaintiff appealed. 
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Langston, Allen & Taylor for plaintrf. 
J. L. Barham for defendant. 


Brown, J. The testimony introduced for the plaintiff tends to 
prove these facts: 

On 11 May 1916, a train of the defendant had gone from the switch 
on the main line leading west from Goidsboro and was, leav- 
ing town, a few hundred feet up the track. Chestnut street (178) 
crosses to the railroad at right angles and there is a road 
parallel with the railroad running west from Chestnut Street. This 
road is about 20 or 25 feet from the railroad at the point where it 
leaves Chestnut Street and verges toward the railroad until it crosses 
it at a distance of about 300 or 400 feet further west. This road is 
very close to the railroad, 1s on level ground, running with the track, 
which is perfectly straight. There is no road leading from this one, 
and a team keeping in this road would have to cross the railroad at 
the junction point. The team of mules belonging to the plaintiff and 
driven by a negro came into this road from Chestnut Street going west. 

At the time the team came in from Chestnut Street, the train had 
gone about 600 or 700 feet and was still 300 or 400 feet from the cross- 
ing, and the driver lost control of them and though he did his best 
to pull them from the railroad, they contmued running away and came 
on the crossing just as the train did and one of them was killed, 

There was no obstruction between the engine of the train and the 
team and the train continued to overtake them, going at a rate of speed 
twice as fast as the team. : 

We are of opinion that the evidence is sufficient to support the infer- 
ence that the engineer, by a watchful and careful lookout, could have 
seen the condition of the team and its driver and possibly in time to 
have stopped the engine and avoided the accident. The jury are not 
compelled to draw that inference, or to come to such conclusion unless 
they are satisfied by a preponderance of the evidence that such is the 
case. This Court has said in many cases that where live stock is in- 
jured by a train and the evidence is such as to warrant it, the question 
whether the engineer, by keeping a proper lookout, could have pre- 
vented the injury, 1s a question for the jury. 

Before arriving at such conclusion, the jury should consider the tes- 
timony and ail the circumstances surrounding the accident. Deans v. 
R. R., 107 N.C. 692, and cases cited. 

New trial. 


Cruark, C.J., concurring: Had this action been begun within six 
months a nonsuit would have been forbidden on the further ground 
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that Revisal, 2645, makes the killing or injury of live stock by cars 
or engine of any railroad “ortma facie evidence of negligence on the 
part of the company,” if the action is brought within six months. This 
has been held to embrace oxen yoked to a cart and under control of 
a driver. Randall v. R. R., 104 N.C. 410. This case was reaffirmed on 
rehearing after the fullest discussion. See 107 N.C. 748. This has been 
followed in many cases. Anno, Ed. 
(179) These cases hold that the statute applies even when the ani- 
mal is under the control of the driver. Certainly it would apply 
when, as here, he had lost control. Among late cases is Hanford v. 
R. R., 167 N.C. 279, where the presumption was applied to a horse 
which broke lose from a buggy, and Briley v. R. R., 174 N.C. 785, 
where it was claimed that a cow was killed by running into the train 
to rejoin the herd. 

When the action is brought within the statutory time, a prima Moe 
case is raised and it is error to nonsuit. 

The public roads belong to the people, who have the prior right over 
them, The grant to quasi-public corporations, operating for private 
gain, ‘to cross public roads is subordinate to the public right, and must 
be exercised with due care, not only in running the trains but in locat- 
ing and safeguarding the crossings. In some instances levers and gongs 
can be used, but now when our population and the volume of business, 
both on railroads and public roads are rapidly increasing and will con- 
tinue to do so, there are few points where to maintain a grade crossing 
is not negligence per se. At the very least, it is a question for a jury, 
for it is prima facie negligence (which prevents a nonsuit) when there 
is a grade crossing on the edge of a growing, busy town like Goldsboro, 
the public roads leading into which are crowded with traffic and travel. 
For nearly two-thirds of a century this defendant has been indulged 
without these safeguards being required. It is surely now time that all 
railroads were fixed with notice of the duty they owe to the public at 
all crossings of ‘“‘safety first.” 

Eleven years ago the Corporation Commission by chapter 469, Laws 
1907, now Revisal 1097 (10), were given the power to abolish grade 
crossings. That they have not done so makes none the less all grade 
crossings a nuisance, for which the railroad company is liable, wher- 
ever the volume of traffic on the public roads makes such crossings 
dangerous or a serious interruption to the free use of the public roads. 
This matter has been often discussed. McMillan v. R. R., 172 NC. 
857-858; R. R. v. Goldsboro, 155 N.C. 365 (affirmed on writ of error, 
232 U.S. 548); Gerringer v. R. R., 146 N.C. 35-37; Wilson v. R. R., 
142 U.S. 349; Cooper v. R. R., 140 N.C. 229, and other cases. 
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In a free country, the first consideration always is the salety, con- 
venience, and welfare of its people. 


Cited: Goff v. R. R., 179 N.C. 224; Durham v. Rf. Re 185 N.C. 245. 
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RAYMOND MAXWELL v. THE WAYNE NATIONAL BANE kT AL. 
(Filed 6 March, 1918.) 


1. Reference—Appeal and Error. 


The facts found in the report of the referee, accepted and approved by 
the judge, will not be disturbed on appeal when based on sufficient legal 
evidence. 


2. Equity—Deeds and Conveyances—Reformation—Mutual Mistake. 
Equity will correct an error in the description in a deed to lands which, 
by the mutual mistake of the parties, includes a greater acreage than 
the grantor intended to sell or the vendee contemplated in his purchase, 
when the proof is clear, convincing and satisfactory. 
3. Same—Intent. 


The intent of the vendor and purchaser of lands is essential in pass- 
ing upon the question of mistake in the description of the lands embrac- 
ed in the boundaries given in the deed. 


4. Equity—Deeds and Conveyances—Reformation—Mutual Mistake — 
Breach of Warranty. 


When the reformation of a deed is sought for mutual mistake in the 
description given therein of the boundaries of the land conveyed, the 
questions of breach of covenant and warranty in the deed have no appli- 
eation. 


CivIL ACTION, pending in the Superior Court of Wayne, heard out of 
term, 29 December 1917, by consent, by Allen, J., upon exceptions to 
report of referee filed by plaintiff. 

His Honor overruled the exceptions and adopted the findings of the 
referee, both of law and fact, and confirmed his report. Plaintiff ex- 
cepted and appealed. 


Henry A. Grady, Robinson & Son, and W. T. Dortch for plainttff. 
Langston, Allen & Taylor and Dickinson & Land for defendants. 


Brown, J. This action is brought to recover damages for a breach 
of covenant of warranty in sale of land and to have. the damages as- 
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sessed credited upon the purchase money notes, and in meantime to re- 
straining the exercise of the power of sale im the deed in trust. 

It appears that G. M. Maxwell, acting for himself and his son, the 
plaintiff, purchased from the Goldsboro and Seven Springs Securities 
Company a large tract of land known as the Seven Springs property, 
containing over seven hundred acres, and had the deed executed to 
plaintiff. The consideration was $40,000, ten thousand being paid in 
cash and thirty thousand secured by deed in trust upon the property. 
The deed is dated 25 January 1912, and contains full covenants of 

warranty and seizin. 
(181) It is admitted that the boundaries of the land as set out in 
the deed cover 61 lots or parcels of land, the possession of which 
has never been had by plaintiff, and that the grantor, the Seven Springs 
Company, had no title thereto when the deed was executed. A list of 
the said lots is attached to the complaint as Exhibit B, and they 
constitute what is known as the town of Whitehall. 

Among other defenses set up in the answer, the defendants allege that 
the lands described in Exhibit B were included in the deed to plaintiff 
by the mutual mistake of the Goldsboro and Seven Springs Securities 
Company and the plaintiff, and that it was not intended by either the 
plaintiff or said grantor that any of the lands described in Exhibit B 
should be included in the lands conveyed in said deed. Defendants ask 
a correction of the mistake and reformation of the deed. 

The referee finds as facts: “That in the negotiations leading up to 
the sale of said property, and in the actual conveyance of same to 
plaintiff, neither the plaintiff nor the defendant Securities Company, or 
any of its stockholders or directors, considered the Whitehall lots, Nos. 
1 to 41 on the Eagle map, as constituting any part of the Seven Springs 
property, or that they were to be conveyed by the deed; that the plain- 
tiff did not intend to buy nor the defendant Securities Company to sell 
said lots, and that they were not considered by either party in fixing 
the purchase price for the property intended to be conveyed and known 
as the Seven Springs property; that the defendant Securities Company 
intended to convey only such property as 1t acquired from its grantor, 
except such portions thereof as 1t had conveyed, which were to be ex- 
cepted in the deed, which property was not understood to embrace any 
of the lots in question; that the plaintiff intended to buy the Seven 
Springs property, which he understood to comprise the hotel and springs, 
some outhouses and barns, the Seven Springs farm and some woods 
land, including altogether about 715 acres on the south side of Neuse 
River, the general quality of which the plaintiff knew and which was 
not understood by him to embrace the lots in question; that the plain- 
tiff has received under his deed substantially what was intended to 
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be bought and sold, and that the lots and small tracts in question were 
included within the general boundaries in the deed through the mutual 
mistake of the parties plaintiff and defendant Goldsboro and Seven 
Springs Securities Company.” 

This finding is approved by the judge, and in our opinion is sup- 
ported by the overwhelming weight of evidence; in fact, there is prac- 
tically nothing in the record tending to prove to the contrary, as plain- 
tiff’s own testimony strongly supports defendant’s contention. 

The lots in controversy embrace the town of Whitehall, which has 
been incorporated for forty years and which has been known to 
plaintiff, as he admits, as long as he can remember. They em- (182) 
brace the post office building, the church building, the public 
school building where plaintiff went to school years ago, practically al] 
of the business houses in the town,.and some property which plaintiff 
himself, since the date of his deed from the Seven Springs Company, 
has purchased. 

The plaintiff’s evidence shows that he has never made claim to any 
part of the Whitehall lots since he purchased the Seven Springs Hotel 
and farm. He bid at a commissioner’s sale in 1912 and endeavored to 
purchase one of these Jots. We copy a few lines from the testimony of 
plaintiff: 

Q. You did not intend to buy that store in this trade, did you? A. T 
did not consider buying the store at all. When making the deal, I did 
not know the property lines and did not know the boundary lines of 
the Seven Springs property. 

Q. It was an absolute shock to you to know that store was embraced 
in the deed? A. I did not know it was in the deed at the time. 

Q. It was a great surprise when you found it out? A. When I found it 
out, I supposed it was included in the exceptions then. 

Q. It was a great, surprise to find it was not included in the excep- 
tions? A. Yes, it was a surprise to find it was not included in the 
exceptions. | 

Q. That is true as to the rest of this property, is 1t not? A. Yes, 

Again he testified: 

Q. You knew that neither you nor the other parties contemplated at 
the time the contract was made buying or selling the United States 
post office there? A. At the time I bought this property I didn’t know 
if the property lines of the Seven Springs property included or excluded 
the town of Whitehall, so buying Whitehall could not enter my mind. 

Q. If it could not enter your mind, you didn’t contemplate buying 
it? A. After I found that out, I naturally supposed that these various 
lots were included in the exceptions in the deed. 
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q. You still didn’t think you bought it? A. If I thought it was in- 
cluded in the exceptions I couldn’t think I bought it. 

Plaintiff further admits in his evidence that the original contract of 
sale, in pursuance of which the deed was executed, contains what was 
intended to be purchased. This contract described the property in gen- 
eral terms as the Seven Springs property. The evidence further shows 
that plaintiff owns and occupies under his deed what has always been 
known as the Seven Springs property. 

The plaintiff’s evidence shows conclusively that he did not contem- 
plate purchasing the town of Whitehall and did not pay a price at all 
commensurate with its value. The property he received and is in pos- 

session of, according to his own evidence, is well worth the 
(183) $40,000 he paid for it; in fact, he doubts if he would take 

$75,000 for 1t. The town of Whitehall, according to the evidence, 
is worth $35,000 to $40,000—about as much as the plaintiff paid for 
the Springs Hotel and farm. It is too plain for further discussion that 
plaintiff never paid for or contemplated purchasing Whitehall, and 
made no such claim until it was discovered that the lots comprising it 
were inadvertently not exeepted from his deed. 

The relief asked by defendants is the correction of an error in a deed 
brought about by the mutual mistake of all parties to the deed. This is 
a recognized head of equitable jurisprudence, and the power is con- 
stantly exercised by the courts. It is well settled that where a deed 
described the land conveyed by metes and bounds and by mutual mis- 
take of the parties covers land which the vendor did not intend to sell, 
nor the vendee to buy, the mistake will be corrected. Newsome v. Buf- 
ferlow, 16 N.C. 381; Pugh v. Britton, 17 N.C. 34; Pharr v. Russell, 
42 N.C. 222; Day v. Day, 84 N.C. 408; Warehouse Co. v. Ozment, 
132 N.C. 845 King v. Hobbs, 1389 N.C. 172; Sills v. Ford, 171 NC. 
733, Eaton’s Equity, sec. 618. 

| Mutual mistakes occur generally in the description of property con- 
veyed. To ascertain whether a mistake has been made in describing 
property in a deed, it is essential to know the intent of the parties, the 
one in selling and the other in buyimg, respecting the subject-matter of 
the conveyance; and if the deed fails to express their intention, there 
is a mutual mistake relhevable inequity by way of reformation, where 
the proof is clear, convincing and satisfactory. The subject is fully dis- 
cussed and many authorities cited in notes to 65 Am. St. Rep., 508, 
and 117 Am. St. Rep., 244. 

The weight of the evidence is not before us on this record, but if it 
were we should be compelled to say that defendants have made out 
their case upon plaintiff’s own testimony. 

The court having found that the Whitehall lots were included in the 
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deed by mutual mistake of the parties, there is no breach of the cove- 
nants of warranty and seizin. Therefore the authorities cited by the 
learned counsel! for plaintiff have no application. They relate to actions 
of law for damages for breaches of covenants of seizin and warranty 
and have no application in cases where the equitable relief of mutual 
mistake is set up. 

The judgment of the Superior Court is 

Affirmed. 


Cited: Martin v. McBryde, 182 N.C. 182; Lee v. Brotherhood, 191 
N.C. 361; Strickland v. Shearon, 191 N.C. 566; Crawford v. Willough- 
by, 192 N.C. 271; Sheets v. Stradford, 200 N.C. 38; Insurance Co. v. 
Edgerton, 206 N.C. 408; Oliver v. Hecht, 207 N.C. 485. 





(184) 


on JENKINS ET AL V. J. B. GRIFFIN ET At. 
(Filed 6 March, 1918. ) 


1. Mortgages—-Sales—-Powers—N otice—Advertisement-—Statutes. 


Revisal, sec. 641, requiring notice under mortgages, ete., for thirty 
days is, by express terms, .prospective in effect and is amended by the 
Laws of 1909, ch. 705, prescribing publication in a newspaper “once a 
week for four weeks”; therefore it does not affect mortgages made prior 
thereto, coming under the provisions of Revisal, sec. 1042, requiring 
that whether advertised in a newspaper or otherwise, the sale “shall 
be advertised by posting a notice at some conspicuous place at the court- 
house door,” ete., for twenty days, ete. 


2. Mortgages—Sales—Powers—Execution of Presumptions. 
While powers of sale under mortgage are elosely scrutinized by the 
‘courts and held to the letter of the contract, the law presumes the regu- 
larity of the sale in the execution of such powers and places the burden 
of proof on the party claiming a failure of proper notice or advertise- 
ment to. show it. | 


3. Semmes sMoneagee! Ss Deed—Recitals—Presumptions—Statutes, 

A recital in the mortgagee’s deed to lands that the sale was duly ad- 
vertised is prima facie evidence of its correctness; and Held, in this 
case, an advertisement of the sale under the power of the mortgage for 
thirty days at the courthouse door and three other public places, and a 
publication in a newspaper of four weeks, was a sufficient compliance 
with..a provision in the mortgage requiring advertisement. TOE “thirty 
days, or as the law directs.” | 


4. Limitations of Actions—Mortgages—Principal and Sneky= statutes, 
' Where sureties on a note join in a mortgage on land in which they 
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with the maker of the note hoid the fee, the fact that the three-year 
statute bars the note does not prevent the mortgagee from foreclosing, 
the statute applicable being ten years after forfeiture of the mortgage, 
or after the power of sale became absolute, or after the last payment 
made thereon. Revisal, see. 391 (38). 


5. Same—Interpretation of Statutes—Prospective Effect. 


While formerly there was no bar to the execution of a power of sale 
contained in a mortgage of lands, mortgages then executed are made 
subject to the ten-year statute, Revisal, sec. 311 (3), by Revisal, sec. 1044. 


Apprau by plaintiffs from Whedbee, J., at Fall Term, 1917 of Herr- 
FORD. 

This is an action to set aside a sale made pursuant to the power con- 
tained in a mortgage and to have the deed executed to the purchaser 
removed as a cloud on the title of the plaintiffs. 

Serecta Jenkins on 10 January 1898, was indebted to defendant, J. B. 
Griffin in the sum of $127.32. On that date, to secure said debt, she 
executed a note to said Griffin for the debt and secured the same by 

a mortgage on a tract of land in which she had a dower right, 
(185) her two daughters, Mary and Elizabeth, the owners of the fee, 

joining in the execution of the note and mortgage. Serecta Jenk- 
ins made the following payments on said note: 16 December 1899, $12; 
12 March 1904, $10; and 14 April 1906, $11. 

The mortgage provided that in case of default in the payment of the 
debt, the land conveyed might be sold after first advertising the Jand 
for thirty days, or as the law directs. 

The defendant J. B. Griffin sold said land at the courthouse door in 
Winton on 14 April 1916, under said mortgage, and the defendant E. G. 
Griffin bid off said land at $265, and J. B. Griffin made a deed therefor 
to KE. G. Griffin, dated 14 April 1916, not acknowledged before clerk 
until 138 July 1917 and recorded 18 July 1917. 

The plaintiffs contend that the sale was not properly advertised, and 
that the right to sell was barred at the time of the sale by the ten and 
three years statute of limitations. 

At the conclusion of the evidence, his Honor rendered judgment of 
nonsuit, and the plaintiffs excepted and appealed. 


Winborne & Winborne for plaintiffs. 
John E. Vann and Midyette & Burgwyn for defendants. 


ALLEN, J. The objections to the validity of the sale made under the 
power contained in the mortgage of 1898 are: 

1. That the sale was not properly advertised. 

2. That Mary and Elizabeth, who signed the mortgage, were sureties, 
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and that the right to sell as to them was barred by the three years 
statute at the time of the sale. 

3. That the right to sell was barred at the time of the sale as to all 
the parties by the statute of ten years. 

(1) The mortgage does not state where the notices of sale shall be 
posted or at how many places. It simply authorizes a sale at the court- 
house door in Hertford County “after first advertising the same for 
thirty days, or as the law directs.” 

The statute in force when the mortgage was executed is section 1042 
of the Revisal, as follows: “All property, real and personal, sold under 
the terms of any mortgage or other contract, express or implied, wheth- 
er advertised in some newspaper or otherwise, shall be advertised by 
posting a notice at some conspicious place at the courthouse door in 
the county where the property is situated, such notice to be posted at 
least twenty days before the sale, unless a shorter time be expressed 
in the contract.” 

Revisal, sec. 641, requiring notice under mortgage, etc., for thirty 
days, was not enacted until 1905, and it is not retroactive, as 
it expressly says “that no real property shall be sold under (186) 
execution, deed in trust, mortgage or other contract hereafter 
executed,” 

Revisal, sec, 641, was further amended by Acts 1909, ch. 705, by 
prescribing as to newspapers “once a week for four weeks.” 

Powers of sale in a mortgage are contractual, and there are many 
opportunities for oppression, courts of equity are disposed to scrutinize 
them and to hold the mortgage to the letter of the contract. It is essen- 
tial to the validity of a sale under a power to comply fully with the 
requirements as to giving notice of the sale. Hubanks v. Becton, 158 
N.C. 284. 

This is the rule, but in its enforcement “The presumption of law is 
in favor of the regularity in the execution of the power of sale; and if 
there was any failure to advertise properly, the burden was on defend- 
ant (here on plaintiffs) to show it.” Cawfield v. Owens, 129 N.C. 288; 
Troxler v. Gant, 173 N.C. 425. 

How have the plaintiffs sustained this burden? 

The deed to the purchaser was introduced, and it recites that the 
sale was duly advertised, which recital is prima facie evidence of its 
correctness (Lunsford v. Spaaks, 112 N.C. 608), and in addition, the 
uncontradicted evidence is that the notice of sale was posted at the 
courthouse door and at three other public places in Hertford County 
for thirty days and published in a newspaper of the county for four 
weeks, 

The only evidence tending to impeach the regularity of the adver- 


200 IN THE SUPREME COURT. [175 


JENKINS v. GRIFFIN. 





— 


tisement is that there was an attempt to advertise at a fourth place 
in the county, and that the notice at this place was posted twenty-eight 
days, excluding the day of posting and the day of sale. It would be a 
harsh rule to hold that this slight irregularity would destroy the title 
of the purchaser if the mortgage required the notices to be posted at 
the courthouse door and four other places; but it does not do so, and 
in our opinion his Honor held correctly that an advertisement for thirty 
days at the courthouse door and three other public places and a publi- 
cation in a paper for four weeks was a sufficient compliance with a 
provision in the mortgage to advertise “the same for thirty days, or 
as the law directs.” 

(2) Admitting that Mary and Elizabeth are sureties, and that an 
action on the debt would be barred as to them within three years, it 
does not follow that the rmght to foreclose the mortgage in court or 
under the power is barred. 

The Court said in Minzel v. Hinton, 1382 N.C. 662, “It is well set- 
tled that an action upon the debt may be barred without affecting the 
right to maintain an action to foreclose the mortgage given to secure it, 
Capehart v. Detrick, 91 N.C. 344. This because the bar of the statute 

affects only the remedy and not the right,” and upon this point 
(187) the Court was unanimous, Clark, C.J., saying in his dissenting 

opinion: “It is true that the mortgage is not necessarily barred 
when the debt 1s;” and Douglas, J., in his: “If the note is not under 
seal, it may be barred in three years, and yet the mortgage securing 
it might not be barred in less than ten years.” 

At the time the mortgage was executed there was no bar to the 
execution of the power of sale (Minzel v. Hinton, supra), but the 
General Assembly has changed the law in this particular by providing 
that the power of sale “Shall become inoperative, and no person shall 
execute any such power when an action to foreclose such mortgage or 
deed of trust for the benefit of creditors would be barred by the statute 
of limitations” (Rev., sec. 1044), and Rev., sec. 391, subsec. 3, bars 
actions te foreclose a mortgage or deed of trust unless commenced 
“within ten years after the forfeiture of the mortgage, or after the pow- 
er of sale pecan absolute, or within ten years after the last payment 
on the same.’ 

It is evident, therefore, that the sale may be made, although the debt 
is barred at any time within ten years from the last payment; and as 
the last payment was on 14 April 1906, and the date of sale was on 14 
April 1916, the power of sale was executed within ten years, applying 
the rule of ‘aeons the first day and including the last. Rev., sec. 887; 
Cook v. Moore, 95 N.C. 1; 8. ¢., 100 N.C. 294. 
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This also disposes of the third contention of the plaintiffs. 
Affirmed. 


Cited: Berry v. Boomer, 180 N.C. 69; Jessup v. Nixon, 186 N.C. 
108; Douglas v. Rhodes, 188 N.C. 584; Freeman v. Ramsey, 189 N.C. 
796; Whitley v. Powell, 191 N.C. 479; Brown v. Sheets, 197 N.C. 272; 
Lumber Company v. Waggoner, 198 N.C. 222; Phipps v. Wyatt, 199 
N.C. 731; Biggs v. Oxendine, 207 N.C. 603; Little v. Harrison, 209 
N.C. 361; Elkes v. Trustee Corporation, 209 N.C. 883; Spain v. Hines, 
214 N.C, 484; Edwards v. Hair, 215 N.C. 664; Pearce v. Watkins, 219 
N.C. 642; DeMai v. Tart, 221 N.C. 110; Insurance Company v. 
Boogher, 224 N.C. 567; Jones v. Percy, 2837 N.C. 242. 





ERNEST 8S. ASKEW, Guarpian, Erc., v. J. H. MATTHEWS, Apmer., Ere. 
a (Filed 6 March, 1918.) | 


1. Dispositions—Return to Clerk—Evidence. 

While it is better to send depositions taken in an action to the clerk 
at once, who, upon proper application, may compel the commissioner to 
return them after unreasonable delay, there is no requirement of law 
that they be returned to the next or any particular term of court. 


2. Gifts—Possession—Title—Wills. : 

Where the donor has given possession of personal property to another 
to be delivered to a third person after his death, whether such third 
person is entitled to the property after the donor’s death depends upon 
whether the words or expressions of the donor, when parting with the 
possession, were sufficient to pass the title as well as the possession. 


ApprAL by plaintiff from Whedbee, J., at the August Term, 1917 of 
BERTIE. » 

This is an action brought by Ernest Askew, guardian of Rosa Askew 
and Sallie Askew, against J. H. Matthews, administrator of 
Eliza Hoggard, to recover two notes of $1,250 and $500, re (188) 
spectively, and one-half interest in a note for $2,000. The notes 
sued for were the property of Eliza Hoggard during her lifetime. It 
was contended by plaintiff that at the time of her death, they were in 
possession of plaintiff and were the property of plaintiff’s wards, hav- 
ing been given to them by Eliza Hoggard prior to her death. 

Issues were submitted to the jury and answered as follows: 

1. Did the deceased Eliza Ellen Hoggard in her lifetime give and 
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devise to plaintiff’s wards the notes described in the complaint? An- 
swer: “No.” 

2. If so, did the said Eliza Ellen Hoggard at the time thereof have 
mental capacity sufficient to make such gift? Answer: 0... 

3. Is the plaintiff the owner of the notes sued for in this action and 
entitled to the possession thereof? Answer: “No.” 

The evidence for the plaintiffs tended to prove that Eliza Hoggard, 
about ten days before her death, told the plaintiff Ernest Askew to take 
the notes in controversy from her trunk and keep them for the benefit 
of Rosa and Sallie Askew, and that he did so, and the evidence of the 
defendant was that no such conversation took place, and that the said 
Hoggard did not give the notes to the plaintiffs. 

During the progress of the trial, the defendant was permitted to 
introduce a deposition taken by the plaintiffs prior to the August 
Term of court, but which was not filed with the clerk until after said 
term. 

The plaintiffs objected to the introduction of the deposition upon the 
ground that it ought to have been returned to the August Term of 
court. The objection was overruled, and the plaintiffs excepted. 

His Honor charged the jury, among other things, as follows: 

“Tf you find that this transaction occurred as plaintiff contends, then 
the question will be: Did Eliza Ellen Hoggard intend for the gift to 
take effect at once, in any event, immediately? If so, it was a gift, 
and the plaintiff would be entitled to recover; but if she did not so 
intend, and only intended for it to be effective after her death, re- 
taining the right to recall it during her life, then it would not be a 
gift, for that would be making a will.” 

To this part of the charge the plaintiff excepted. © 

‘Bear in mind that one can give a thing to one person, intending it 
to take effect at once, but to be by that person held and delivered after 
death of the donor. So if Eliza Ellen Hoggard gave the notes to Askew, 
intending the gift to them to take effect at once, and told him to keep 
them and give them to his children when she died, that would be a 
valid gift, and you should so find, because all right and title passed. 
Miss Hoggard had the right to constitute Askew her agent to keep 

these papers and to deliver them to his children after her death. 
(189) To hold the notes absolutely for the children, the title must 

have passed at that time with the possession. Whether a gift or 
not was intended depends on what was said and done by her at the 
time, and that is what you are to try. The burden is upon the plain- 
tiff to satisfy you by the greater weight of the evidence that this 
transaction occurred as plaintiff claims it occurred; that she told him 
to take the notes for his children, and at that time she made the gift 
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to take effect at once and not in the future, and that she simply created 
him her agent to hold the notes and to deliver them to the children 
at her death or at some future time. If you are so satisfied from the 
evidence and by its greater weight, you will answer the first issue 
‘Yes,’ but if plaintiff has failed to so satisfy you, then you will answer 
the issue ‘No.’”’ 

Judgment was rendered on the verdict in favor of the defendant, and 
the plaintiffs appealed. 


Pruden & Pruden, Gillam & Davenport, and Murray Allen for plain- 


tuff. 
F. Craig and Winston & Matthews for defendant. 


ALLEN, J. The objection to the introduction of the deposition can- 
not be sustained. 

It was held more than eighty years ago in Duncan v. Hill, 19 N.C. 
291, that a deposition need not be made returnable to the next term of 
court, and the statute has not since been amended to require it to be 
returned to any particular term. 

It is desirable and best for the deposition to be sent to the clerk at 
once upon its completion, and in the event of unreasonable delay, the 
court can, upon proper application, compel the commissioner to make 
return. 

The objection, which is in substance a motion to quash or re} dat the 
deposition for irregularity, was also made during the progress of the 
trial, and not before it was begun, which jis not permitted by our 
statute, Rev., secs. 1647-8. 

The charge of his Honor is in accordance with the precedents here 
and elsewhere. “Delivery is essential to a gift of personal property, 

.. whether it be inter vivos, or mortis causa. This means passing over 
the property with intent to transfer the right and the possession of the 
same. Newman v. Bost, 122 N.C. 524; Wilson v. Featherstone, 122 
N.C. 747; Medlock v. Powell, 96 N.C. 499”; Duckworth v. Rorr, 126 
N.C. 676, approved in Patterson v. Trust Co., 157 N.C. 14, where 
the Court says: “The authorities in this State are in full support of 
the position contended for by defendant, that in order to a valid 
eift of personal property, there must be an actual or construc- (190) 
tive delivery with the present intent to pass the title,” citing 
the above cases and Adams v. Hayes, 24 N.C. 361, and Gross v. Smith, 
132 N.C. 604. 

No error. 


Cited: In re Tart, 180 N.C, 106; Thomas v. Houston, 181 N.C. 98; 
Parker v. Mott, 181 N.C. 439; Buffaloe v. Barnes, 226 NC. 318; Sin- 
clair v. Travis, 231 N.C. 359, 
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Ww. s ALLEN er at v. COMMISSIONERS OF MUDDY CREEK DRAINAGE 
DISTRICT. 


(Filed 13 March, 1918.) 


1. Drainage Districts—Necessary Expenses—Judgments-—Mandamus— 
Assessments, 

A judgment against a drainage district for necessary service rendered 
by the drainage engineers in its formation and given after the comple- 
tion of its organization is enforcible by mandamus to compel the levy 
of an assessment upon the lands in the district for that purpose, ir- 
respective of whether the commissioners have directed an issuance of 
bonds for the expenses of the districts. 


2. Drainage Districts — Summons—Pleadings——Admissions — Judgments 
—EKstoppel. 

Summons issued against the individual commissioners of a drainage 
district and “the board of drainage commissioners,” with allegation 
that it is “a corporation duly created, organized, and existing under and 
by virtue of the drainage laws of the State of North Carolina,” is an 
action against such district; and where this allegation is admitted and 
judgment rendered against it, the corporation is estopped, in proceed- 
ings for mandamus te enforce the judgment, to Set up any defense 
which might have been raised in the former action. 


AppraL by defendants from Stacy, J., at January Term, 1918 of 
DUPLIN. 

This was an action by the plaintiffs, drainage engineers, who per- 
formed services and incurred necessary expenses for the defendant cor- 
poration both before and after its organization. These services were 
necessary to the establishment of said district before the prayer of the 
landowners could be granted by the court creating the district. The 
plaintiffs have obtained judgment for the sums due them, but the 
corporation commissioners and the owners of the land in said district 
have failed and refused to pay such judgment. 

This proceeding is for a mandamus to compel the drainage commis- 
sioners to levy an assessment upon the lands in said district for that 

purpose. The court signed judgment of mandamus and the de- 
(191) fendants appealed. 


Stevens & Beasley and C. D. Weeks for cous 
EB. K. Bryant for defendants. 


Crark, C.J. The court properly directed a mandamus to issue to the 
drainage commissioners to levy an assessment upon the lands in said 
district to pay off the judgment due the plaintiffs. The judgment hav- 
ing been rendered against the commissioners of said drainage district, 
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it is not an open question that it is an obligation of said district and 
the proper method is to compel the levy of an assessment to pay off the 
judgment. 

Had these expenses been incurred for the formation of a district, 
whose organization was not completed, it may be that the plaintiffs 
would have been restricted to the petitioners at whose instance they 
had done the work. But in this case the proceeding eventuated in the 
organization of the corporation and further, there has been a judgment 
rendered against said corporation for the indebtedness. The defendants 
put up the defense that they have not directed the issuance of bonds 
whereby money can be raised for such purpose. It is not necessary 
that such bonds should be issued. That is a matter for the corporation, 
but 1f it does not choose to issue the bonds, it is open to the plaintiffs 
to proceed to have an assessment ordered upon the lands in said district 
to raise a fund for the payment of this judgment. 

The corporation was a party defendant to the judgment and also to 
this proceeding. The summons is against G. B. D. Parker, N. H. Wil- 
liams, and O. W. Quinn, and the Board of Drainage Commissioners of 
Muddy Creek Drainage District. Paragraph 2 of the complaint avers 
that the “Board of Drainage Commissioners of Muddy Creek Drainage 
District is a corporation duly created, organized, and existing under 
and by virtue of the Drainage Law of the State of North Carolina, 
and that G. B. D. Parker, N. H. Williams, and O. W. Quinn are the 
duly elected and appointed drainage commissioners of said drainage 
district.” This allegation is made and admitted in the answer to the 
action in which the judgment was obtained and also in this proceeding 
for a mandamus. The corporation is a defendant. Jones v. Comrs., 85 
N.C. 278. 

The court found the facts and properly held that the defendants are 
estopped in this proceeding to set up any defense which might have 
been raised in the action in which judgment on the indebtedness was 
rendered, and that the lands in said district are subject to an assess- 
ment for the payment of said indebtedness and ordered that the drain- 
age commissioners should levy and cause to be collected g sufficient 
assessment upon the lands within the bounds of said district for the 
payment of the pC eMien ts —— 

Affirmed. 


Cited: Casualty Company v. Commissioners of Saluda, 214 N.C. 238. 
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VIRGINIA D. SHAW ev atu v. MAURY WARD ET AL. 
(Filed 18 March, 1918.) 


Limitation of Actions—Trusts—Slaves—Title—Possession -—— Reentry — 
Ouster. 


Title to lands may be conveyed in trust to the use of those who may not 
lawfully hold it suit juris, and the statute of limitations will not begin 
to run against the remainderman in a devise in trust for the support 
of certain named slaves for life, until the death of the last survivor of 
them in favor of their heirs or assigns; and were it otherwise it would 
require a reentry and ouster in order to set the statute in motion, the 
claimants being in possession under the will. The date of the emancipa- 
tion of slaves discussed by CLaRK, C. J. 


AppraL by defendants from Stacy, J., at August Term, 1917 of 
DUPLIN. 

Timothy Newkirk, in his will probated in Duplin in October 1859, 
among other devises provided: “I give and bequeath to my friend, 
John D. Powers, my plantation known as the ‘Wells’ place, to be used 
for the occupancy, support, and maintenance of certain negroes which 
I have conveyed to said Powers by and of gift for and during the term 
of the natural hfe of said negroes. At their decease my will and desire 
is that said plantation belongs to the children of said John D. Powers 
by his present wife, Francenia C., except forty acres around the dwell- 
ing of John Q. A. Boney on which he at present resides. I hereby be- 
queath said forty acres of land to the children of said Boney.” 

Said negroes were named in the conveyance to Powers referred to 
in said devise and were named Cass, Flora, and Swan. They were slaves 
at the time the will was probated and from that time on remained in 
possession and occupancy of the land. Swan Newkirk, the survivor of 
them, died in 1915, whereupon proceedings were immediately in- 
stituted by the plaintiffs who hold the title which they claim then 
devolved upon the children of John D. Powers and his wife, Francenia 
C., by the terms of said will. 

The defendants are Timothy H. Newkirk, who claims as the heir 
of Swan Newkirk, and the other defendants, Maury Ward and C. C. 
Vann, are purchasers under a deed from Swan Newkirk executed in 
1907. 

Verdict and judgment for the plaintiffs. Appeal by defendants. 


Stevens & Beasley, Henry HK. Faison, H. D. Williams, and EH. R. 
Preston for plaintiffs. 
George R. Ward and John D. Kerr, Sr., for defendants. 
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Cruark, C.J. Three actions were brought, as each of the defendants 
claimed to hold in severalty a part of said tract. But as the 
same question was involved in all three actions the court, in (193) 
the interest of justice and in its discretion properly consolidated 
the actions into one. 

The contention of the defendants is that inasmuch as Cass, Flora, 
and Swan were slaves at the time of the probate of the will of Timothy 
Newkirk, their former master, that neither of them could take or hold 
under the will of Timothy Newkirk, and that therefore their possession 
of the land was adverse after emancipation, not only as to John D. 
Powers, but to the remaindermen under said will, and therefore, the 
plaintiffs’ cause of action was barred by the statute of limitations. 

We can not agree with the contention that because slaves could not 
hold property that a devise of these premises to John D. Powers, 
trustee, to hold the same for their oceupaney, support, and mainte- 
nance was void. If it had been, it would have been void prior to emanci- 
pation, and on the occurrence of that event the said Cass, Flora, and 
Swan would have become tenants at will of John D. Powers and could 
not make their possession adverse except by a surrender of their oc- 
cupancy and a reentry and assertion of adverse possession. 

But it is not true that a trust is void because its bencficlaries are non 
sui juris. There are too many instances upheld by the courts of devises 
which have been made by eccentric testators of property to trustces 
to be held for the support and maintenance of dumb animals, such as 
favorite dogs or cats or horses or trusts for the support of idiots or 
other incompetents, and even for the support of aliens in those States 
where they can not own realty, to require a citation of authorities that 
the fee simple is in the trustee for the purpose of the trust, and that the 
statute of limitations cannot run against him by reason of the oc- 
eupancy of the property when so directed, or receipt of the proceeds 
by the beneficiary; still less against the remaindermen, whose title, 
as in this ease, accrues only after the expiration of the trust. This trust 
was valid prior to the cmancipation and became none the less so be- 
cause that event made the beneficiaries sui juris. 

In this case we have the anomaly that all three of the defendants 
are claiming under the survivor of the beneficiaries in said trust, one 
of them claiming by descent and the other two by conveyance. They 
can have no ereater rights than he had. 

The learned judge properly told the jury that the cestuis que trustent 
who were in “ocupancy” only under the will and not in legal “posses- 
sion” eould not set the statute in motion unless they had disavowed 
the trust, left the premises and reentered claiming adverse possession. 
Not having done this, they were at no time subject to action and the 
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statute did not begin to run until the death of the survivor. As counsel 
stated, this is a novel case, and it may be that the defense is presented 
“To see how it would strike the Court.” | 
(194) It is not, in the view we take of it, material at what precise 
date slavery ceased to exist in North Carolina, but as it is dis- 
cussed in the brief, it may be well to recall as a matter of history that 
on 17 October 1865, the convention of this State adopted an ordinance 
abolishing slavery, which was submitted to the people and ratified at 
the polls 7 November 1865, since which date involuntary servitude 
except for crime, has had no existence in North Carolina. Furthermore, 
the Thirteenth Amendment to the United States Constitution, which 
abolished slavery throughout the Union, was ratified and officially 
proclaimed as taking effect from 18 December 1865, As a matter of 
fact, after the proclamation of President Lincoln of 1 January 1868, 
slavery ceased everywhere within the lines of the Union Army, in- 
cluding that part of North Carolina which was in the occupation of 
the Union forces. It ceased in effect in the rest of this State after the 
surrender of Lee and Johnston, but of course this had no legal efficacy 
until the amendments to the State and Federal constitutions at the 
dates above named. After the surrender of Johnston, 2 May 1865, the 
employers of the State generally, if not universally, paid wages to the 
former slaves. | : | 

Under the act of Congress known as the “Reconstruction Act” 
(which denied to the United State Supreme Court any power to pass 
on its validity, ex parte McCardle, 74 U.S. 506), General E. R. 8. Can- 
by, “Commanding District No. 2,” (North and South Carolina), issued 
his proclamation for the election on 17 October 1867, of members of a 
State Convention for this State, at which time, two years after Eman- 
cipation, the negroes voted for the first time. The convention met in 
January, 1868, and the Constitution made by it was ratified at the 
polls at an election 21, 22, and 28 April 1865. 

The Fourteenth Amendment to the United States Constitution, which 
made all persons “born or naturalized in the United States,” and sub- 
ject to the jurisdiction thereof, citizens of the Union and of the State, 
was proclaimed ratified 28 July 1868, and the Fifteenth Amendment, 
which prohibited discrimination 1n suffrage “on account of race, color, 
or previous condition of servitude,” was proclaimed ratified 30 March 
1870. 

No error. — 


N.C] SPRING TERM, 1918. 209 








TEAGUE UV. GROCERY CoO. 





(195) 


D. B. TEAGUE, Trustre or DIXON & STEWART, v. HOWARD GROCERY 
COMPANY. 


(Filed 18 March, 1918.) 


1. Assignments for Benefit of Creditors—‘‘Property’’—Contracts—Stat- 
utes. 

Our statutes requiring the trustee in a general assignment for cred- 
itors to recover property “conveyed or transferred by the grantor or 
assignor” in preference, within the four months period, includes with- 
in their meaning both real and personal property, and the general 
methods by which the title is passed or interest therein created, and 
extends to an executed contract of sale. Revisal, sec. 967 ef seq. 1 
Greg. Sup., pp. 109-110. 


2. Same—Preference. 

Our statutes regulating general assignments for creditors prohibits 
and avoids, as a wrongful preference, any and every disposition of 
real or personal property, absolute or conditional, by which a credi- 
tor, in consideration of an existent or antecedent debt, within four 
months of a general assignment by his debtor, acquires title to such 
debtor’s property, or any interest therein or lien thereon, when he 
knew or had reasonable grounds to believe that his grantor or assign- 
or was insolvent at the time the transfer or conveyance was made, 
Revisal, sec. 967 et seq. 1 Greg. Sup., pp. 109-110. 


8. Same—Possession Retained——Contracts——Title. 

It is not required that possession of specific personal property be 
given the purchaser in order to make an executed contract of sale, 
or the title passes according to the intent of the parties as expressed 
in the contract between them; and, in the absence of specific agree- 
ment, the presumption is that the title passed at the time of the pur- 
chase without such delivery. 


4, Same-——Instructions—Appeal and Error. 


Where the trustee in a general assignment for creditors brings his 
action to set aside as a fraudulent and void preference a transfer 
of the assignor’s property for an antecedent debt, made within the 
four-months period, wherein the assignor retained possession until a 
later time, and the evidence is conflicting as to whether it was then 
agreed between the parties that the title should presently pass, it is 
reversible error for the trial judge to instruct the jury that the trans- 
action was void within the meaning of the statute, if the creditor had 
knowledge of the insolvency of his debtor at the time the goods were 
delivered to him. Revisal, sec. 967 et seg. 1 Greg. Sup., pp. 109-110. 


CivIL ACTION, tried before Allen, J., and a jury, at September Term, 
1917 of Lue. 

The action was to recover certain personal property, a buggy and 
harness, an automatic oil can, and a safe, or the value thereof, which 
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plaintiff trustee, in a general assignment or deed of trust for creditors 

by Dixon & Stewart, alleged had been sold and delivered to defendants 
in payment of an existent debt within two weeks of the assign- 

(196) ment and under circumstances constituting a wrongful prefer- 
ence within the meaning of the statute. 

It was admitted that on 2 December 1915, the firm of Dixon & Stew- 

art, doing a general retail business in the county, made a general as- 
signment for the benefit of creditors, designating plaintiff D.B.T. as 
trustee, and there was evidence on the part of plaintiff tending to 
show that about two weeks before making said assignment such firm 
bargained and sold to defendant, a corporation doing business in San- 
ford, N. C., for an existent debt, the personal property in question, and 
when the defendant knew or had reasonable ground to believe that the 
firm of Dixon & Stewart was insolvent; that said property was not 
delivered at the time it was bargained for, but the buggy and harness 
a day or two after the sale and the oil can and safe about ten days 
thereafter, to wit, on Friday before the following Wednesday, the latter 
being the day of the assignment. 
- Defendant corporation, admitting that it had acquired title to part 
of the property about two wecks before the assignment and for an 
existent debt, alleged that the same was purchased and acquired by 
them at the time specified in good faith and for full value and without 
notice or knowledge or any reason to believe that the assignees or any 
of them were solvent. 

There was also testimony on the part of defendant permitting the in- 
ference that, as to the buggy and harness, defendant had acquired title 
to that some eight or nine months prior to the assignment. — 

There was evidence on the part of defendant tending to support 
these averments of their answer and in order to a proper presentation 
of their position defendant company, in apt time, tendered an issue 
as follows: “1. Did the Howard Grocery Company, at the time it 
purchased the property or any part thereof described in the complaint 
and agreed to credit the account of Dixon & Stewart with the value 
thereof, know or have reasonable grounds to believe that said firm 
was insolvent?” together with two other issues identical with the 
second and third issues submitted by the court. | 

The first issue as presented by defendant was refused by the court 
and the cause submitted on issues as follows: | 

1. Did the Howard Grocery Company, at the time they received the 
property or any part thereof described in the complaint and agreed 
to credit the account of Dixon & Stewart with the value thereof, know 
or have reasonable grounds to believe that said firm was insolvent? 


2. If a part, what part? 
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3. What was the value of such property so received with such knowl- 
edge or reasonable grounds of belief? 

The change in the first issue being that his Honor substituted (197) 
the “time when the goods were received for the time when the 
goods were purchased” as that when the knowledge of insolvence by 
the purchaser should affect the result, and defendant excepted. 

In reference to this first issue, the court charged the jury that if 
they found “from the evidence and the greater weight thereof that at 
the time the defendant received the articles from Dixon & Stewart they 
knew or had the reasonable ground to believe that they were insol- 
vent,” they would answer the first issue “Yes.” And further, that 
“there was no sale until actual delivery; and, although the defendant 
may have agreed to purchase the articles as testified, and at that time 
had no knowledge of the seller’s insolvency and no reasonable grounds 
for such belief, if the jury should find from the greater weight of the 
evidence that prior to the delivery it did acquire such knowledge or 
had such reasonable grounds for belief,” they would answer the first 
issue Yes.” 

There was verdict for plaintiff, assessing value of the property at 
$125. Judgment accordingly, and defendant excepted and appealed, 
assigning for error: (a) The substitution of the first issue. (6) The 
portions of the charge excepted to. 


Teague & Teague for plaintiff. 
Hoyle & Hoyle for defendant. 


Hoxg, J. Our statute regulating general assignments for creditors, 
Revisal, secs. 967 et seqg., as amended by Laws 1909, ch. 918, 1 Greg- 
ory’s Supplement to Pell’s Revisal, 109-110, makes provision, among 
other things, that it shall be the duty of trustee in such cases to recover 
for the benefit of the estate property which may have been conveyed 
by the grantor or assignor in fraud of his creditors or which may have 
been conveyed or transferred by the grantor or assignor for the pur- 
pose of giving a preference. A preference under this section shall be 
deemed to have been given when poperty has been transferred or con- 
veyed within four months next preceding the registration of the deed 
of trust or deed of assignment, in consideration of the payment of a 
preexisting debt, when the grantee or transferee of such property knew 
or had reasonable ground to believe that the grantor or assignor was 
insolvent at the time of making such conveyance or transfer. The 
word “convey” more usually refers to real estate, “comprehending the 
general methods by which title thereto is acquired,” but it may be 
of even more extended meaning. The word “transfer,” applying to both 
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kinds of property, may be held to include the general methods by 
which title thereto is passed or interest therein created, including, be- 

yond question, an executed contract of sale. Godwin v. Bank, 
(198) 145 N.C. 320, approving the broad and inclusive definition of 
2 the term “transfer” contained in the Bankruptcy Act, U. S. 
Statutes at Large, vol. 30, ch. 541, sec. 1; Vann v. Edwards, 135 NC, 
661-668. 

And, on proper consideration of the present statute, its terms and 
purpose, it is clear that the Legislature intended to prohibit and avoid, 
as a wrongtul preference, any and every disposition of real or personal 
property, absolute or conditional, by which a creditor, in consideration 
of an existent or antecedent debt and within four months of a general 
assignment by his debtor, acquires title to such debtor’s property or 
any interest therein or lien thereon, when he knew or had reasonable 
ground to believe that his grantor or assignor was insolvent at the 
time the transfer or conveyance was made. Wooten v. Taylor, 159 N. C, 
604. 

On the pr esent record, there are facts in evidence tending to show 
that this transaction was an executed contract of sale, having reference 
to designated and specific pieces of property, and if these facts should 
be accepted by the jury, it is well understood that present. physical 
delivery of the property is not necessary to the transfer of the title 
but that the same passes according to the intent of the parties as ex- 
pressed in the contract between them, and further, that, in the ab- 
sence of specific agreement on the question, the presumption is that 
the title passed at the time of the purchase and without such delivery. 
Richardson v. Insurance Co., 186 N.C. 314; Jenkins v. Jarret, 70 N.C. 
255; Tiffany on Sales, pp. 82-83; Benjamin on Sales, 7th Ed., p.. 728. 

In the citation to Tiffany, the correct position, in both aspects of the 
matter, is tersely stated as follows: ‘““‘When there is a contract. of sale of 
specific goods, the property in them is transferred at such time as the 
parties to the contract intended it to be transferred. (2) When there is 
a contract for the sale of specific goods, unless a different intention 
appears, the property in the goods passes to the buyer when the con- 
tract is made.” 

This being true, and with facts in evidence on the part of the de- 
fendants tending to show an executed contract of sale was made. be- 
tween these parties two or three weeks, perhaps more, before the as- 
signment, and with delivery of a part some days thereafter, and of the 
remainder four or five days before the assignment, with additional 
evidence of insolvency disclosed after the trade, and even evidence 
tending to show that defendant bought the buggy and harness seven 
or eight months before, we are of opinion that there was error to de- 
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fendant’s prejudice in restricting their knowledge of the debtor’s in- 
solvency and their reasonable belief on that subject to the time when 
the goods were actually received by defendants, for, if they had 

no such knowledge or belief at the time of title acquired, the (199) 
transaction would not constitute a preference within the mean- 

ing and purport of the law. 

The defendants, therefore, are entitled to have this essential fact 
determined on an appropriate issue and under a proper charge concern- 
ing it and to that end a new trial is awarded. 

New trial. 


Cited: Richardson v. Woodruff, 178 N.C. 49; Watts v. Railroad, 
183 N.C. 13; Winborne v. McMaham, 206 N.C. 34. 





LEE J. TAYLOR, ApMINISTRATOR OF HARL K. TAYLOR, DE CEASED, Vv. 
J. W. STEWART ann JAMES STHWART. 


(Filed 13 March, 1918.) 


1. Verdict-——Pleadings—Trials, 


The verdict of the jury should be construed on - ‘appeal from a judg- 
ment rendered thereon with reference to the trial and issuable facts 
raised by the pleadings. . 


2. Judgments—Negligence—Issues—Answers. 

Where damages sought to be recovered against a father and son for 
a wrongful death are apparent from the pleadings and trial as depend- 
ing upon the negligence of the son, running an automobile at the time 
of the injury with the permission of the absent father, and the jury have 
found by their verdict that the son was not negligent, without answering 
the issue as to the negligence of the father, a judgment in favor of them 
both is properly entered. 7 


ApprEAL by plaintiffs from Calvert, J., at the October Term, 1917 of 
CRAVEN. 

This is an action against the defendants, James Stewart and his 
father, J. W. Stewart, to recover damages for wrongful death. 

The material facts are stated in the report of the former appeal, 
172 N.C. 203. 

The complaint alleges, in substance, that the snteatate: of the plain- 
tiff was killed by being run over by an automobile driven by the de- 
fendant James Stewart; that James Stewart was only thirteen years 
of age and inexperienced, and that he was running at a high rate of 
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speed; that the father, J. W. Stewart, while not present at the time 
of the death and injury, had permitted and authorized his son to run 
the automobile. 

The defendants denied that there was any negligence and also denied 
that the death of the intestate was caused by the automobile. The jury 
returned the following verdict: 

1. Was the plaintiff’s intestate killed by the negligence of the de- 
fendant James Stewart, as alleged? Answer: “No.” 

2. Was the plaintiff’s intestate killed by the negligence of the de- 

fendant J. W. Stewart, as alleged? 
(200) 38. Did L. J. Taylor, the father, and Mrs. L. J. Taylor, the 
mother, of plaintiff’s intestate, by their own negligence con- 
tribute to the death of said intestate? Answer: “No.” 

4. What damage, if any, is plaintiff entitled to recover? 

His Honor rendered judgment upon the verdict in favor of both of 
the defendants and the plaintiff excepted and appealed, contending 
that the verdict does not support a judgment in favor of the defendant 
J. W. Stewart. 

Neither the evidence nor the charge of the court 1s sent up as a part 
of the record. 


C. L. Abernathy, E. M. Green, and W. D. Mclver for plaintiff. 
Moore & Dunn, D. L. Ward, and Ward & Ward for defendant. 


ALLEN, J. The verdict of the jury must be construed with reference 
to the trial (Kearney v. R. R., 158 N.C. 532), and it is permissible and 
proper to examine the pleadings for the purpose of aseertaining the 
issuable facts and the ground on which the hability of the defendants 
depend, and when we do so, it 1s apparent that the right to recover 
against the defendant J. W. Stewart is dependent on the negligence of 
his son James, who was driving the automobile at the time of the 
injury and death. 

The plaintiff, in effect, alleges that the death of his intestate was 
caused by the negligent act of James, and that the father 1s responsible 
because he permitted or authorized his son to run the automobile, and 
as thus understood, the finding upon the first issue is determinative of 
the right to recover against both defendants. This is the conclusion 
reached on the former appeal in this action, where the Court, before 
discussing, the lability of the father upon the ground that he had 
authorized the act of the son, says: “Taking all of these circumstances 
into consideration, the question of proximate cause must be submitted 
to the jury. If they should find that death of the plaintiff’s intestate 
was an unavoidable accident, which a prudent chauffeur, authorized 
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by law to run a machine, could not by the exercise of reasonable care 
have avoided, then the defendants were not liable; but 1f they should 
find from all the evidence that the proximate cause of the intestate’s 
death was the fast driving and lack of attention and due care upon 
the part of the thirteen-year-old boy, driving the machine in violation 
of law, then he would be liable.” 

No error. 


Cited: Land Co. v. Maxwell, 176 N.C. 142; Tyree v. Tudor, 181 N.C. 
217; Fry v. Utilities Co., 183 N.C. 293; Wynne v. Allen, 245 N.C. 426. 





(201) 


BURT BROWN, BY HIS NEXT FRIEND, v. KINSTON MANUFACTURING CO. 
(Filed 13 March, 1918.) 


41. Master and Servant—Employer and Employee—Duty of Master—Safe 
Place to Work-——Evidence—Neghgence—Accident. 

The plaintiff, employed to assist in loading slabs upon railroad cars, 
conveyed to him for the purpose, upon a triangular, slanting “slide” 50 
or 70 feet long, was injured by some of the slabs coming down the slide 
upon him unexpectedly, and in his action to recover damages of his em- 
ployer there was evidence in his behalf that it was caused by a defective 
or knotted rope, operating a “tipple,” used for the purpose of sending 
down the slabs when wanted for the purpose of loading; and in de- 
fendant’s behalf that the plaintiff had been instructed and knew how 
to operate the rope controlling the “tipple,” and that his injury was 
eaused by his own negligence therein: Held, the court having properly 
charged the jury upon the law of negligence, contributory negligence, 
and the negligence of a fellow servant, the verdict in plaintiff's favor 
should be sustained under the rule that when a thing which causes in- 
jury is shown to be under the defendant’s management and the acci- 
dent would not ordinarily happen if proper care had been observed by 
him, it furnishes evidence of the defendant’s negligence in failing to 
exercise the care required of him. Cochran v. Mills Co., 169 N.C. 63, 
eited and applied. | 


2. Negligence—Personal Injury—Physician—Duty of Servant. 


The plaintiff cannot recover for his pain and suffering solely caused 
by his own neglect to call in a physician or his inattention to the 
wound, in his action to recover damages for a personal injury. The charge 
of the court in this case is approved. 


3. Damages—Personal Injury—~Earning Capacity. 


As an element of damages to be awarded in a personal injury case, 
the jury may estimate the amount of the plaintiff’s diminished earning 
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capacity as of the present time. Fry v. R. R., 159 N.C. B57, cited and 
applied. 


4. Instructions-—Charge as a Whole—Appeal and Error. 


A charge by the court to the jury should be construed as a whole, each 
part in connection with the others, and if correct when so construed 
error assigned as to one portion thereof, separately construed, will not 
be upheld on appeal. 


CivIL AcTION tried before Stacy, J., and a jury at November Term, 
1917 of Lenoir. 

Plaintiff, about fifteen years old, was employed by the defendant to 
handle blocks and slabs at its mill, and especially at the end of a slab 
and block sile to assist in placing the blocks and slabs on the railroad 
cars. The slide was between 50 and 70 feet long, and at the highest 
point was 30 feet from the ground, and the base was 40 feet, the slide 
being triangular in shape. At the top of the slide there was a “‘tipple,” 

which was swung to it and controlled by a rope, for the purpose 
(202) of discharging to the ground at that point such blocks and slabs 

as were not required for loading the cars, or when the hands 
were loading cars at the other end of the slide. While plaintiff was en- 
gaged with others in loading cars with the slabs and blocks collected 
at the lower end of the slide, the tipple at the upper end was moved 
and placed so that instead of performing its ordinary function it turned 
the blocks and slabs into the slide unexpectedly to the plaintiff and he 
was seriously and permanently injured in his foot. He alleges, further, 
that this injury was caused by the negligence of the defendant in not 
securing the tipple with a sufficient rope to hold it in its proper position, 
or in using a rope for that purpose which was defective and knotted, 
having broken before, and being unfit to keep the tipple in its proper 
place so that it would not discharge blocks and slabs in the slide and 
thereby injure the employees who were working at its lower end. 

The defendant denies the negligence and avers that the device by 
which the blocks or slabs were dropped to the ground was a simple one 
and its operations well known to and easily understood by the plain- 
tiff, and that if he was injured while engaged in this work it was the 
result of his own inattention and neglect, there being no danger in do- 
ing the work provided ordinary precaution is taken by the employee 
for his safety; that he was properly instructed as to the method of do- 
ing the work in safety and was required to stand away from the slide 
until all the blocks had dropped from it and were piled on the ground 
or on the car, and then to place them in position, his duty being to pick 
up the blocks and slabs and put them in another place. 

Upon the allegations thus made and denied issues were submitted to 


N.C.] SPRING TERM, 1918. 217 
Brown v. MANUFACTURING Co, 


the jury and answered in favor of the plaintiff, the jury assessing his 
damages at $1,000, The defendant appealed from the judgment. — 


J. F. Liles and G. @. Moore for plaintiff. 
Cowper & Whitaker and J. L. Hamme for defendant. 


Waker, J., after stating the facts: We cannot see anything in this 

ease to distinguish it from the many of a like kind decided by this 
Court regarding the law of negligence as bearing upon the respective 
and reciprocal duties and obhgations of master and servant. The real 
question in the ease is whether the plaintiff was injured by the negli- 
gence of the defendant in furnishing him with a machine or appliance 
which was unfit for the reasonably safe performance of his task by 
reason of some defect in a part of the apparatus. There is evidence 
from which the jury could infer that 1f the shde had been in proper 
condition the work would not have been hazardous, and if due eare, 
which is ordinary care, had been exercised by the defendant, the 
injury would not have resulted and this brings the ease fairly (203) 
within the rule stated in Cochran v. Mills Co., 169 N.C., at p. 
63, as follows: “When a thing which causes Injury is shown to be 
under the management of the defendant, and the accident is such as 
in the ordinary course of things does not happen if those who have 
control of it use the proper care, it furnishes evidence, in the absence 
of explanation by the defendant, that the accident arose from want 
of such care,” citing numerous cases. 

This rule must not be supposed to require that plaintiff, or the party 
alleging negligence in the construction of a machine at which he is 
employed to work, must rely altogether upon this prima facze showing 
by him of ngligence, for he may resort to other proof for the purpose 
of particularizing the negligent act and informing the Jury as to the 
special eause of his injury. This has frequently been done, and the 
right to make such proof cannot now be questioned. 

It would seem in this case that the negligent act of the defendant 
which caused the injury was the failure to have the slide in proper 
condition and to secure the tipple or tilt by a rope sufficiently strong 
to prevent the blocks and slabs from being thrown into the slide at any 
unexpected time. The plaintiff contended, upon the evidence, that the 
rope was weak and had been broken before, so that it had knots in it, 
and that on this occasion it broke while he was at the other end of 
the tilt, and he was injured by the descending blocks without any fault 
on his part. | 

Defendant denics that it was negligent, and alleges that it was the 
duty of plaintiff to tie the rope and so fasten the tilt as to prevent 
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blocks from being thrown from it down the slide, and that plaintiff 
failed to perform this duty and also failed to occupy a position of 
safety, as he had been instructed to do, while performing his work. 

With respect to these contentions, the court charged the jury fully 
and correctly as to the law arising thereon, and the jury have found, 
therefore, that the injury was not due to the fault of the plaintiff in 
failing to properly tie the rope to the tilt, but to the fault of the de- 
fendant in using for the purpose of securing the tilt in its right place 
a defective and unsafe rope, and further, that plaintiff was not guilty 
of negligence in that he disregarded instructions as to the manner in 
which he should perform his work, and the court sufficiently stated 
to the jury the law as to any negligence on the part of Claude Moore, 
plaintiff’s fellow-servant, for he told the jury that “plaintiff was not 
entitled to recover for any negligence of his fellow-servant,” and, be- 
sides, the instruction was a substantial response to plaintiff’s request 
and almost in its very language. The court also gave proper instruc- 
tions as to plaintiff’s contributory negligence, and all these instruc- 

tions were certainly as favorable to the defendant as it had the 
(204) right to expect that they would be or should have been. The 

charge must be taken as a whole and so construed, and it is not 
permissible to select certain detached portions of it and assign error; 
but we should consider those parts in connection with others which pre- 
eede and follow them, or the context; and this is true both as to the 
cause of action and the damages in a case of negligence. 

We have examined the charge of the court with care, and find that 
the law arising upon the evidence was fairly and fully explained to the 
jury. In regard to the aggravation of the injury by plaintiff’s neglect 
in the treatment of his wound, and his failure to call in a physician 
sooner that he did, the court charged the jury exactly 1n response to the 
defendant’s request, and instructed the jury that for any excess of in- 
jury or suffering caused by such neglect on his part, he could not re- 
cover any damages. This is the language of the court: “The defendant 
asks me to instruct you that if you should find from this evidence that 
the plaintiff, by reason of his own carelessness, caused his injury to be 
greater than it would have been had he exercised proper care in looking 
after it, then he would not be entitled to recover for any damage which 
was due to his negligent failure to take care of his own foot. That 
might be so if the evidence warranted that conclusion. The plaintiff 
says that it does not; the defendant says that it does. If you find as a 
fact from this evidence that the plaintiff by his own negligence caused 
the injury to be greater than it would have been but for his negligence, 
then you would not allow him anything for whatever additional dam- 
ages he has sustained by reason of his own negligence.” The court 
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then stated the contentions of the parties with respect to this matter 
and explained the bearing of the evidence upon it and left it with the 
jury to determine the facts. The instruction was a full compliance with 
the law. 

The expression, “That might be so if the evidence warranted the con- 
clusion,” which follows the instruction given at defendant’s request, 
must evidently mean that the plaintiff could not reeover for any part 
of the injury or suffering caused by his own neglect, and if the jury 
found, upon the evidence, that a part of it was so caused, they should 
not allow anything for it; and the meaning is made perfectly clear 
when we consider what immediately follows, viz., “The plaintiff says 
that it does not warrant it, while defendant says that 1t does,” and the 
court then proceeds to explain the contentions of the parties so that the 
jury might find the fact according to the evidence. There was no ex- 
pression of opinion and no statement by the court that there was no 
evidence which would support defendant’s contention as to this phase 
of the damages. 

The assignment of error closes with the word “conclusion” in the 
foregoing quotation from the charge, and if this was all that was said 
by the learned judge, there might be some ground for criticism, 
but it was not, and this shows the necessity for examining the (205) 
charge, not disconnectedly, but as a whole or at least the whole 
of what was said regarding any special phase of the case or the law. 
In this instance, the judge properly arrayed the contentions and gave 
to each party the benefit of full and correct instructions in regard to 
them, both upon the evidence and the law, and the jury have found 
the facts against the defendant. 

The instruction as to the method of assessing the amount of damages, 
that is, by estimating the amount of his diminished earning capacity, 
and so forth, as of the present time, was in strict accordance with the 
rule as stated in Fry v. R. R., 159 N.C. 357. The other exceptions are 
without merit, as the evidence admitted was competent. 

The motion for a new trial because of newly discovered evidence 1s 
denied. Johnson v. R. R., 163 N.C. 481, 453. 

No error. 


Cited: S. v. Wentz, 176 N.C. 749; Fox v. Army Store, 216 N.C, 470. 
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JOHN MOORE anp Wire y. THE ROWLAND LUMBER COMPANY. 
(Filed 18 March, 1918.) 


1, Railroads—Lumber Roads—Fires-——Negligence —- Evidence — Nonsuit 


Upon motion as of nonsuit upon the evidence in an action against a 
lumber company operating a steam railroad, to recover damages to land 
alleged to have been caused by fire negligently set out by the defendant’s 
locomotive, evidence that the defendant operated its road for handling 
logs on its right of way, that the right of way was in a foul and inflam- 
mable condition and the fire was seen buring thereon and into the cross- 
ties; that it spread therefrom to the plaintiff's lands, causing the dam- 
ages complained of, and that the defendant’s locomotive had passed the 
place about two hours prior to the time the fire was discovered, is Held 
sufficient to take the case to the jury upon the question of whether the 
fire was negligently set out by the defendant’s locomotive in its foul right 
of way. 


2. Appeal and Error—Evidence—Harmless Error. 


Upon a motion to nonsuit, the erroneous admission of evidence will 
not constitute reversible error when there is other evidence in the case 
that would render it immaterial or harmless. 


CIVIL ACTION, tried before Stacy, J., and a jury at January Term, 
1918 of Dupin. 

The plaintifis brought this action for the purpose of recovering dam- 
ages for the burning of timber, and other property on their land, which 
they allege was caused by the defendant’s negligence i in permitting live 

sparks or cinders to escape from its engine. Defendant moved, 
(206) at the close of the testimony, that the action be dismissed for 

want of proof, and we, therefore, set out so much of the evi- 
dence as pertains to that question. 

John Moore testified: “The fire that burned a part of this land 
occurred on June 24, 1914. I had the burned area surveyed by L. Mid- 
dleton; 17 acres. It is a part of the 187-acre tract; it adjoins L. M. 
Cooper on the east side. I am familiar with the Cooper tract. The de- 
fendant built a spur track across the Cooper tract, extending in a 
north and south direction; a space was cut out about 20 or 25 feet on 
which to build this spur track, somewhere near 25 feet; I never did 
measure it; the right of way was cut out about 25 feet; the defendant 
went out there to cut the timber off; cut off the stumps and laid the 
track, put down the cross-ties and laid the rails on them. The right of 
way had not been burned or raked off; it was in a foul condition, hav- 
ing litter, grass, and straw where the fire originated on Mr. L. M. 
Cooper’s land. I first heard of the fire at my home about three o’clock 
in the afternoon, and I went over there right away. The woods were 
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on fire when I got there, and burning right over on the west side of the 
right of way, towards my land; in some places it was burned between 
the cross-ties, and in some places burning in the cross-ties. The defend- 
ant was hauling timber across this spur track. The weather was pretty 
dry at that time. My timber that was burned was mostly long-leaf, 
round timber, never been boxed; the fire got over on my land from Mr. 
Cooper’s land. It burned across the end of Mr. Cooper’s land on to my 
land that hes immediately west of it... .I didn’t go far enough to 
see where the fire was burning when I first got there; it was burning 
all along the railroad, on the island and m the marsh next to the rail- 
road, or pond, I call it, and on the outside of the branch, not in it.” 

Thomas McGowan testified: “I know where the Cooper land is. 
I remember when this fire got out; one day after dinner before I had 
got out to work. I went on the front porch and saw a smoke. I got the 
hands, and one man went with me to the fire; when I got there it was 
burning on both sides of the tramroad, and some of the ties were 
burned; it was burning on the L. M. Cooper land. I then turned and 
went back home. We were sitting at the dinner table when we heard 
the train blow; I don’t know where it was when it blowed; [ heard one 
blow. I won’t say that the defendant was using the track this day, I 
hadn’t seen them. The defendant put the track down there to haul 
timber. I have seen the defendant using that track and hauling logs; a 
short time before the fire I saw the engine hauling logs. I don’t know 
whose land they got the logs from that they were hauling over this spur 
track; I won’t say they were using it daily. J heard trains running there 
practically every day. I heard it blow every day, I reckon. I 
have been on the premises several times since the fire. I saw (207) 
the burn. The woods are burned on both sides of the track there 
a good long ways; I went to see and the fire burned across lL. M. Coop- 
er’s onto mine and Mr. Moore’s, too; that was the same fire. When I 
heard the train blow I did not take any notice of the direction.” 

L. M. Cooper testified: “A week or more after the fire I went out 
there and looked at the burned area in the marsh; it had burned a little 
on both sides of the tramroad, on the east side was not burned much. 
On the west side the further it got from the railroad the wider it got; it 
was burned on both sides of the railroad up to the eross-ties, and at 
the ends the burned place was very narrow at the tramroad; I suppose 
50 or 75 yards. The fire occurred in June, 1914. I did not see the 
smoke.” 

W.B. Murray testified: ‘My land, the plaintiffs’, and Cooper’s join. 
The train of the defendant was out there that day. I heard it; I may 
have seen it; something like the middle of the day; I remember very 
well hearing the train, might have seen it. I know it was there; they 
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were hauling logs off of my land across this spur bank. Don’t know 
how many loads they had made that day. I think it was as much as 12 
or 1 o’clock when I left the woods; the train was running; carrying 
logs across. There was a branch they were speaking of this old mill 
being on, between my land and Cooper’s. The reason I know the train 
was in there I heard it going. I saw it; I remember the cars with logs 
on them, and its hard pull. I noticed the engine because it pulled like 
it was heavily loaded; it exhausted like any other engine with a train 
that is heavily loaded; that is why I noticed it.” 

C. D. Haddock testified: “On 24 June 1914, I was working on the 
W. B. Murray land; the man who has just been on the stand. Was 
working for T. H. Garrity, who is employed by the defendant. I re- 
member the fire on that day. I recall the engine and train going out of 
that switch through Mr. Cooper’s land that morning about 11 o’clock. 
I went to the fire; when I got there it was on Mr. Cooper’s land; when 
I got there the fire was burning in the middle of the railroad and on 
both sides; 1t had burned some 50 or 75 yards from the track and over 
a hundred yards up and down the track; it was burning on both sides 
of the track and in the woods towards the outer edge of the Cooper 
tract. I ate dinner that day on the Murray land between a half and 
three quarters of a mile from the point where I afterwards saw the fire. 
It was in a northeasterly direction from me, and towards the camp. I 
don’t know where Mr. Garrity was. I saw Mr. Garrity going towards 
the loading machine a while before he came after me to go to the fire. 
I suppose this was half past twelve or one o’clock when he told me to 
get the hands and go down to the fire; about a half an hour after I 

had eaten dinner. It was about one o’clock when Mr. Garrity 
(208) came by for me. The train had passed that point about 11 
o’clock, and this was two hours after the train passed.” 

There was testimony as to damages and as to some other matters 
not pertinent to the motion for a nonsuit. 

The jury returned a verdict in favor of the plaintiff and from the 
judgment thereon the defendant appealed. 


Gavin & Wallace for plaintiffs. 
Stevens & Beasley for defendant. 


Waker, J., after stating the case: It is well settled that, upon a 
motion for a nonsuit, under the statute, the evidence must receive that 
construction which is most favorable to the plaintiff (Finch v. Dewey, 
at this Term), and so considered, we think that there was at least some 
evidence to establish the defendant’s liability. Questions strikingly like 
this one have so often been considered by this Court that it would be 
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useless, and certainly furnish no valauble precedent, if we should again 
review our previous discussions of them. 

The allegation of the plaintiffs is that the fire originated on L. M. 
Cooper’s land, and burned his timber, and then extended to his land 
with the same result. This the defendant denies, and contends that 
there is no evidence as to where the fire started, and certainly none to 
the effect that it was caused by its engine or begun on its right of way. 
We are of the opinion that there is some evidence that the fire was 
caused by sparks from the defendant’s engine which fell on its right 
of way, which was foul, and ignited combustible material there, and 
that, it extended from there across the Cooper land to the plaintiffs’ 
premises, where it destroyed the timber and caused the damage com- 
plained of. It seems to us, without a close analysis of all the evidence, 
that the testimony of the plaintiff himself is sufficient, as against the 
motion for a nonsuit, to carry the case to the jury. He testified: “The 
right of way had not been burned or raked off; it was in a foul con- 
dition, having litter, grass, and straw where the fire originated on Mr. 
L. M. Cooper’s land. I first heard of the fire at my home about 3 
o’elock in the afternoon, and I went over there right away. The woods 
were on fire when I got there and burning right over on the west side 
of the right of way towards my Jand. In some places it was burned be- 
tween cross-ties, and in some places burning in the cross-ties. The de- 
fendant was hauling timber across the spur-track, and the weather was 
very dry at the time.” This was, at least, sufficient for a fair inference 
by the jury that the fire was caused by defendant’s engine dropping 
live cinders and sparks on its foul right of way. If we confine ourselves 
to such evidence as favors the plaintiff, there was no apparent 
cause for the fire except the defendant's engine. There was (209) 
other evidence, which strengthened the plaintiffs’ case, and 
while the jury were not bound to find that the fire was caused by the 
engine, or that it was started on the foul right of way by sparks or 
hot coals from the engine, there is ample evidence in the record to 
warrant such a finding. | 

We cannot do better than quote what is said in the recent case of 
Simmons v. Roper Lumber Co., 174 N.C. 220 (93 8.E. Rep., 736, 738), 
as the two cases are very much alike, and if there is any difference be~ 
tween them the evidence in this case 1s much stronger for the plain- 
tiffs than was the evidence in Simmons v. Roper Lumber Co. for the 
plaintiff who sued there. We said in the Simmons case: “The cause 
of the fire is not required to be shown by direct and positive proof, or 
by the testimony of an eye-witness. It may, as we have seen, be in- 
ferred from circumstances, and there are many facts like this one which 
cannot be established in any other way. It 1s true that there must be 
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a casual connection between the fire and its supposed origin, but this 
may be shown by reasonable inference from the admitted or known 
facts; for otherwise presumptive evidence would be excluded. We have 
held proof as to the emission of sparks from locomotives or stationary 
engines to be sufficient for the purpose of showing that a fire was 
started by them where no one saw the sparks dropping on the place 
which was burned, and for the reason that the surrounding circum- 
stances tended to prove that they were the cause of the fire, by rea- 
sonable presumption or inference. We have cited several such cases, 
and it would be useless to mention others. This is rather a typical case 
of that class, and the facts tend to show the true cause of the fire with 
more certainty than in many of them where the owner of the engine 
was held hable for a negligent burning. There were fires on both sides 
of the tramroad. One of the witnesses stated that ‘The fire came from 
towards the tram and was burning within a few feet of the train, 
which was operating on the tram. The loader, I think, was on the 
line, which was operated by a steam engine. I was near enough to see 
that they were trying to stop the fire.’ He also testified that the right 
of way was covered at places with dry grass and pine straw, logs, and 
other inflammable material, and that the first fire seen by him was 
‘in the region near the southwest swamp, and on the right of way.’ 
This evidence is not merely conjectural or speculative, but is such as 
warranted the jury in forming a reasonably safe conclusion that the 
fire was set out by the engines; there being, in addition to all this 
proof, the fact that there was nothing else there to cause the fire,” 
citing McMillan v. R. R., 126 N.C. 725; Wilkams v. R. R., 140 N.C. 
623. 
In Ashford v. Pittman, 160 N.C. 45, at p. 47, the Court holds that 
circumstantial evidence is sufficient to show the origin of the 
(210) fire, and that it does not require the testimony of an eye-wit- 
ness for the purpose, and the same was decided in Wilkiams v. 
R. R., supra, where it was said with reference to facts quite simuar 
to those in this case: “No one testified that he saw the sparks fall from 
the engine upon the right of way. It is rarely that this can be shown 
by eye-witnesses, for it would be put out by the observer. But here 
the fire was seen on the right of way; 1t burned along the track between 
the ditch and the ends of the ties, and thence had gone into the woods. 
The wind was blowing from the southwest across the track, the fire 
being on the south side. Two witnesses testified that they first saw the 
smoke about 30 minutes after the defendant’s engine passed. How 
long before that the fire began no one knew; but there was no fire 
before the engine passed. The other witnesses first saw the fire after 
a longer interval, and there was evidence that the fire burned both 
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ways. These were matters for the jury. . . . In considering the origin 
of the fire, it is immaterial whether the fire caught on or off the right 
of way.” 

So in Deppe v. RK. R., 152 N.C. 79, Justice Manning comments upon 
the necessity of permitting the cause of the fire to be shown by circum- 
stantial evidence, as being the only kind of proof available to establish 
the fact, especially if the fire started in the daytime when sparks can 
rarely be seen. | 

And in McRainey v. R. R., 168 N.C, 572, Justice Allen makes simi- 
lar observations concerning the sufficiency of circumstantial testimony 
in such cases, the question there being “whether there was any evidence 
that the fire, of which the plaintiff complains, originated from the de- 
fendant’s engine and passed to his land causing him damage,” citing 
Fitzgerald v. R. R., 141 N.C. 535; Henderson v. R. R., 159 N.C. 583; 
and Hardy v. Lumber Co., 160 N.C. 116. 

Several of the cases we have mentioned were decided upon facts 
substantially like those in this record, except that in this case we also 
have some direct evidence of the fact sought to be established. We 
think, though, that the case of Simmons v. Roper Lumber Co., supra, 
fully answers the defendant’s contention upon his motion to nonsuit, 
and that it is, in its turn, sustained by ample authority. Of course the 
evidence should have proper relation with the fact to be proved, and 
reasonably tend to show the fact. Sherman & Redfield on Negligence, 
sec. 58. It must not be conjectual or give rise only to a mere guess, or 
speculation, as to what was the cause of the fire. Byrd v. Express Co., 
139 N.C. 273, as this is not a sufficient basis for an mference by the 
jury as to the controverted fact. 

The exceptions as to evidence are without merit. Even if there was 
any error in the rulings, which is not conceded, it was harmless. 

There was sufficient evidence for the jury, not considering that (211) 
which is the subject of the four exceptions. 

We conclude that the case has been decided upon its clear legal 
merits in favor of the plaintiffs, and there is no ground for a reversal. 

No error. 


ALLEN, J., did not sit on the hearing of this case. 


Cited: Stone v. Texas Co., 180 N.C. 559; White v. Realty Co., 182 
N.C. 538. 
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B. W. BLANTON ET AL. vy. H. E. BONEY. 
(Filed 20 March, 1918.) 


1. Wills—Devise-—Lands—Vague Description—-Descent and Distribution 
| —Intestacy. 


<A devise in this case of “forty acres of land to include the dwelling and 
the old field” is Held sufficient description to identify the lands; but if 
otherwise the plaintiffs would take an undivided interest as heirs at law 
of the deceased, as in case of intestacy. 


2. Appeal and Error—Record——Exceptions. 
The defendant in an action to recover land may not take advantage of 
the position that a conveyance of the land had been made according to a 
parol division, ete., when the fact has been found against him by the 
jury, and there is no exception of record to present the question. 


ApPEAL by defendant from Stacy, J., at the August Term, 1917 of 
DUPLIN. 

This is an action to try the title to 40 acres of land, and to recover 
rents and profits, the plaintiffs claiming to be the owners of five- 
sevenths of the land as the heirs of Abram Blanton, Sr., and admitting 
that the defendant is the owner of two-sevenths by purchase from two 
of said heirs. 

The 40-acre tract in controversy is a part of a large tract of 259 
acres owned by Abram Blanton, Sr., who died about 1874, leaving a 
will which provides as follows: 

“T give and bequeath to my beloved wife, Mary Jane Blanton, forty 
acres of land to include the dwelling-house and the old field, in lieu 
of dower, of the premises on which I now live. 

“T also give to the same all of my personal property, all of the above 
for the term of her natural life, then to be the property of my body 
heirs.” 

The defendant reserved several exceptions to present the contention 
that the description of the land in the will is too vague to admit parol 

| evidence to identify it. 
(212) The plaintiffs offered evidence tending to prove that Abram 
Blanton, Sr., left seven children surviving him, and that they 
are the heirs of five of these children, and that the defendant has 
bought the interest of two of the children. Mary Jane Blanton, widow 
of Abram Blanton, died in 1908. 

There was a verdict and judgment in favor of the plaintiffs and the 

defendant appealed. 


H. D. Williams for plaintiffs. 
George R. Ward and Stevens & Beasley for defendant. 
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AuLen, J. The principal contention of the defendant in the Superior 
Court was that there was a division by parol of the lands of Abram 
Blanton among his heirs, and, as conveyances had been executed in 
recognition of this partition, that the plaintiffs could not now claim 
the two shares set apart to the two children under whom the defendant 
claims, but the fact as to the parol division has been found against the 
defendant by the jury, and no exception in the record presents the 
question of the effect of the conveyances on the claim and title of the 
plaintiffs. 

The description of the land in the will is certainly sufficient to pass 
the land covered by the dwelling house and the old field, but, if al- 
together void for uncertainty, the title of the plaintiffs would not be 
affected, because they are the heirs of Blanton, and if no land 1s de- 
scribed in the will, they would take as heirs as in case of intestacy. 

No error. 


Cited: Warehouse Co. v. Warehouse Corp., 185 N.C. 525; Freeman 
v. Ramsey, 189 N.C. 797; Burchett v. Mason, 233 N.C. 308; Seawell 
v. Seawell, 233 N.C. 740; Armstrong v. Armstrong, 285 N.C. 737. 





KINSTON MANUFACTURING COMPANY v. li. B. FREEMAN. 
(Filed 26 March, 1918.) 


Attachment—Judgments—-Courts—Nonresidents—Garnishment. 

A judgment of the Federal Court is not Hable to garnishment in the 
State court; and where it is alleged that a nonresident has property in 
this State by virtue of such judgment, and process by advertisement has 
been attempted, and proceedings in attachment instituted, the attachment 
will be dissolved on motion by special appearance made in the cause in 
the State court, and as the demand or debt merges in the Judgment, no 
distinction between the two may be drawn. LeRoy v. Jacobosky, 136 
N.G. 458, cited and distinguished. 


AppraL by plaintiff from Stacy, J., at November Term, 1917 of 
LENOIR. 

This action was instituted by the plaintiff against the defend- (213) 
ant upon a note alleged to have been executed by the defendant 
to J. T. Deal and assigned by J. T. Deal to the plaintiff. The plain- 
tiff is a North Carolina corporation. The defendant is a resident of the 
State of Virginia. The summons was not personally served upon the 
defendant. At the time of the institution of the action the plainiff sued 
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out a warrant of attachment, alleging that the defendant had property 
within the State of North Carolina, and caused garnishment proceed- 
ings to be issued against the Kinston Manufacturing Company (the 
plaintifi) and the Ellington-Bryant ‘Timber Company. It appears 
from all the facts in the record, and from the complaint, that the only 
property of the defendant against which the attachment and garnish- 
ment proceedings were issucd was a judgment recovered by the de- 
fendant E. B. Freeman against the Kinston Manufacturing Company, 
the plaintiff, and Elington-Bryant Timber Company for $7,500 in the 
United States District Court for the Eastern District of North Caro- 
lina, from which judgment appeal was then pending from said district 
court to the United States Circuit Court of Appeals. The defendant 
i. B. Freeman entered a special appearance and moved to dissolve the 
attachment, on the ground that the judgment in his favor in the Fed- 
eral Court is not subject to be attached in this action now pending 
in the Superior Court of Lenoir County. The motion was allowed and 
the plaintiff excepted and appealed. 


Cowper & Wither and J. L. Hamme for plaintiff. 
Ward & Ward, W. H. Taylor, and Dickinson & Land for defendant. 


Autun, J. The smgle question presented by this appeal is as to the 
power of the courts of the State to attach a judgment recovered in the 
Federal Court and the authorities are practically unanimous against 
the contention of the plaintiff that such an attachment is valid. 

Sanborn, J., says in Meness v. Matthews, 197 F. 635 (C. C. A.): “It 
is the general rule supported by the great weight of authority and spe- 
cifically approved by the Supreme Court of the United States, that a 
judgment recovered in the court of one jurisdiction is not subject to 
garnishment in proceedings in a court of another jurisdiction. Wabash 
R.C. v. Tourville, 179 US. 322; Drake on Attachment, sec. 625; 14 
A. & E. Eng. L. 716. And consistently with this rule it has been held 
by what appears to be the unbroken weight of authority that a judg- 
ment in a Federal Court is not subject to garnishment in an attach- 
ment suit brought against the judgment creditor in a State court. 
Mack v. Winslow, 59 F. 316; Franklin v. Ward, 8 Mason 136; Thomas 

v. Woolridge, 2 Woods 667; Harvey v. Mimng Co., 15 F. 649; 
(214) Burrill v. Leston, 2 Speers (8. C.), 378; Drake on Attachment, 
Sup.” 

The decided cases in support of the rule are collected in the note to 
Elson v. R. R., 1914 A. Anno. Cases, 955, in which the editor says: 
“The rule is well settled, in accord with the reported case, that a judg- 
ment debtor is not liable to garnishment in a jurisdiction other than 
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that in which the judgment is rendered (citing cases) ... It has like- 
wise been held without conflict that the rule forbidding the garnish- 
ment of a judgment of a foreign jurisdiction applies as between State 
and Federal courts,” citing cases. 

Mr. Justice Bradley states the reasons underlying the principle in 
Thomas v. Woolridge, 2 Woods 667, as follows: “A court has not done © 
with a ease when judgment has been rendered. Many things have often 
to be done besides issuing execution, many adjustments of rights have 
to be made which require that the court should keep the supervision 
and contro] of its own judgment in its own hands. Any interference by 
other courts with this control, or with the prerogatives of executing its 
judgments and decrees in its own way, is calculated to excite jealous- 
ies between the courts concerned. We think the rule is a good one and 
ought to be sustained. It is not without sanction in the decisions of the 
United States courts. Besides that of Justice Story in Frankhn v. 
Ward, 3 Mason 136; 9 Fed. Cases, 5055, which is referred to in the 
brief of counsel, the case of Wallace v. McConnell, 13 Peters, 136 (10 
Law Ed. 95), is very much to the point. There a debt was attached in 
the State court after suit had been brought upon it in the United 
States Court, and the attachment was set up by way of a plea puts 
darrein continuance. This plea was demurred to and overruled, and 
the Supreme Court, on error, affirmed the judgment. The Court held 
that to sustain such an attachment would produce a collision in the 
jurisdiction of the courts that would embarrass the administration of 
justice; but if the attachment had been issued before the commence- 
ment of the suit in the Fedcral Court, it might have been pleaded mm 
abatement, if still pending, or in bar if Judgment had been rendered 
thereon. This case virtually decides the one before us and precludes 
further discussion.” | 

In 12 R.C.L. 807, the additional reason is given that the court in 
which the attachment is sought is without power to protect the debtor 
from the subsequent enforcement of the judgment recovered in another 
jurisdiction. | 

The distinction attempted to be drawn by the plaintiff between the 
debt and the judgment and his claim that he is not seeking to attach 
the judgment but the debt, 1s without merit, as there is no debt except 
as evidenced by the judgment, the demand or debt being merged in the 
judgment. 

It is also clear that the case of LeRoy v. Jacobosky, 186 N.C. (215) 
458, does not sustain the position of the plaintiff as in that case 
the judgment was rendered in the same jurisdiction, and the attach- 
ment was against the proceeds of the Judgment which had been paid 
to the clerk, and not against the judgment. 

Affirmed. 
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N. B. MILLS er at. v. BOARD OF COMMISSIONERS OF IREDELL 
COUNTY. 


(Filed 20 March, 1918.) 


1. Constitutional Law-——Amendments——-Time Effective—Statutes. 


The recent constitutional amendments, though prior ratified by the peo- 
ple of the State, became effective on 10 January, 1917, chiefly on the 
ground that the act of the Legislature providing for the election, so speci- 
fied and the vote of the people thereunder approving the same thereby de- 
termined the time. 


rt) 


Same—Counties—Bridges. 


A legislative enactment relating to the building of bridges by a county 
over a nonnavigable stream or river does not necessarily come within the 
purview and control of the recent amendment to our Constitution, Art. 2, 
sec, 29, 


38. Same—Bond Issues—Taxation. 


The recent amendments to our Constitution prohibiting “local” legisla- 
tion in certain respects as to counties, ete, does not deprive the Legisla- 
ture of its power to authorize county commissioners to raise money by 
the issue of bonds or by current taxation, to carry out the necessary 
measures for the orderly and proper government of their counties, and an 
enactment to authorize a county to issue bonds for the necessary purpose 
of building bridges in connection with an adjoining county over a nonnavi- 
gable stream dividing them, is not prohibited by the recent amendment 
to our Constitution, Art. 2, sec. 29. Brown v. Comrs., 173 N.C., 598, cited 
and applied. 


4. Same—-‘‘Local’” Laws—Interpretation—Limit of Taxation. 


The term “local” as used in the recent amendments to our Constitution, 
is of comparatively recent use and importance, and has received no fixed 
or generally recognized meaning; and is sufficiently ambiguous to admit of 
interpretation by reference to the context, the purpose appearing in the 
terms of the law and the attendant relevant circumstances; and when so 
construed in relation to Article 2, sec. 29, the local legislation refers to the 
building, maintenance and control of specified and designated highways, 
bridges, etc., and does not prevent legislation authorizing the raising of 
proper funds by the sale of bonds of a county or by taxation therein, re- 
quired for the public good, where the limit of taxation allowable to the 
county by the Constitution for ordinary State and county purposes may 
have been reached by the county in question. 


5. Same—Municipal Corporations—Clerical Errors—Transportation of 
Sections. 

Constitution, Art. 8, secs. 1 and 4, the latter section being a recent 
amendment, have no relation to the question of the constitutionality of a 
legislative enactment authorizing a county to issue bonds, etec., for the 
building of bridges over nonnavigable rivers or streams, sec. 4, being in 
terms restricted to cities, towns, and incorporated villages. Semble, sec. 4, 
was in advertently misplaced and properly belongs under Article 7, en- 
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titled “Municipal Corporations,” instead of under Article 8, entitled “Cor- 
porations Other than Municipal.” 


ALIEN, J., dissenting. 


ContTROvERSY submitted without action before Long, J., mm (216) 
TrREDELL, 28 January 1918. 

On full presentation of facts, the controversy submitted was whether 
plaintiffs, citizen residents and taxpayers of said county, were entitled 
to an injunction against defendant board, restraining them from the 
proposed issuance and sale of bonds of the county to the amount of 
$40,000, pursuant to chapter 575, Public-Local Laws of the General 
Assembly of 1917, ratified 5 March 1917, for the purpose of rebuilding 
bridges over the Catawba River between Iredell and Catawba coun- 
ties In conjunction with the authorities of the latter county, the de- 
terminative question being whether said act was in violation of the 
recent constitutional amendments prohibiting certam local and special 
and private legislation on the subject, contained chiefly in the Con- 
stitution, Art. 2, sec. 29. It was also made to appear as one of the 
relevant facts that the taxation of Iredell County already authorized 
and levied by said county was to the limit allowed by the Constitution 
and Laws unless the act in question should be upheld. 

There was judgment in denial of plaintiff's right to relief and plain- 
tiffs, having duly excepted, appealed. 


W. D. Turner for plaintiff. 
Caldwell & Caldwell for defendant. 


Hoxer, J. In several cases coming before us at the last term, Read 
v. Durham, and others, it was held, Assoczate Justice Walker delivering 
the opinion, that the recent constitutional amendments were valid as 
parts of our organic law, and that the same became effective on 10 
January, 1917, as provided by the statute submitting such amendments 
for ratification to the people, this on the ground chiefly that as 
the act providing for the election fixed upon 10 January as the (217) 
day, the people, in ratifying the amendments pursuant to the 
act, thereby determined the date in accord with its provisions. 

The act in question here, chapter 575, Public-Local Laws 1917, au- 
thorizes and empowers the commissioners of Iredell County to issue 
bonds in the sum of $40,000, “for the purpose of building bridges over 
the Catawba River jointly with the county of Catawba,” payable 
seriatim to the amount of $4,000 per year till the full obligation is dis- 
charged and the levy of a specified tax for the purpose of 5 cents on 
the hundred dollar’s worth of property and 15 cents on the poll. Rati- 
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fied on 5 March 1917, it comes within the purview and control of the 
Constitution as now amended, and the question presented is whether 
the statute is a constitutional enactment and chiefly in view of Article 
2, sec. 29, by which the Legislature is prohibited from passing any 
“local, private or special act or resolution” relating to various enumer- 
ated subjects, among others, “authorizing the laying out, opening, 
altering, maintaining, or discontinuing highways, streets, or allcys, 
or relating to ferries and bridges, rclating to nonnavigable streams, re- 
lating to cemeteries, relating to pay of jurors,” ete. 

Shortly alter these amendments were ratified, a case was presented 
involving the question whether, in view of these provisions, “An act 
authorizing the commissioners of McDowell County to issue bonds for 
road purposes in North Cove Township, in said county,’ was a valid 
law. Brown v. Comrs., 173 N.C. 598. The statute was upheld, and it 
was decided, Associate Justice Brown delivering the opinion, that there 
was nothing in these amendments which prohibited the Legislature 
from authorizing county commissioners or other governmental boards 
to raise money by the issue of bonds or by current taxation to enable 
them to carry out the necessary measures for the orderly and proper 
government of their counties, or even more restricted territory. As well 
said in the opinion, “these and similar provisions are construed not to 
weaken or destroy the power of the General Assembly ‘in its necessary 
control over the subordinate divisions of the State government, but to 
prevent cumbering the statute books” (and 1t may be added, taking 
the time of the General Assembly) “with a mass of purely private or 
local legislation.” 

It is said in some of the decisions on the mubicet that the significance 
of the term “local” in constitutional provisions of this character is com- 
paratively of recent use and importance and has received no fixed or 
generally recognized meaning. Like other legislation or written instru- 
ments sufficiently ambiguous to permit of construction, it must be de- 

fined by reference to the context, the purpose appearing in the 
(218) terms of the law and the attendant circumstances relevant to 

its true interpretation. In Lewis’ Sutherland Statutory Con- 
struction, it is said (2d edition, sec. 199, p. 358): “That special laws 
are those made for individual cases. . .. Local laws are special as to 
place”; and further (at section 200): “It seems impossible to fix any 
definite rule by which to solve the question whether a law is local or 
general, and it has been found expedient to leave the matter, to a con- 
siderable extent, open, to be determined upon the special circumstances 
of each case.” It is well understood that our General Assembly, at ses- 
sion after session, was called on by direct legislation to authorize a 
particular highway or street or to establish a bridge or ferry at some 
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specified place. Such questions being not infrequently at the instance 
of rival parties or opposing interests, were urged and debated with 
great earnestness by their respective advocates and renewed and pro- 
tracted to such an extent that they were of serious detriment to the 
public interests and, at times, prevented full and proper consideration 
of vital public measures. The Legislature in these cases was in fact 
called on to usurp, or rather to exercise, functions which were more 
usually and properly performed by the local authorities, and it was 
in reference to local and special and private measures of this character 
that these amendments were adopted, and, as stated in Brown’s case, 
supra, it was never intended to prohibit legislation authorizing the 
raising of proper funds by the sale of bonds or by taxation for 
measures required for the public good, though such funds should be 
for improvements in some fixed place or in restricted territory de- 
termined upon by local authoritics in pursuance of general laws on 
the subject. It 1s now very well known that the limit of taxation al- 
lowable by the Constitution for ordinary State and county purposes 
has been very generally reached by the different counties in the State, 
and for any additional demands or unexpected emergency authority 
to exceed these limits can only be conferred by legislative enactment. 
Commissioners of Johnston County v. Lacy, 174 N.C. 141; Bennett v. 
Commissioners of Rockingham County, 173 N.C. 625; Moose v. 
Comrs., 172 N.C. 419; R. R. v. Comrs., 148 N.C. 220. 

An interpretation of these recent amendments which would destroy 
or impair the legislative power to the extent suggested would be of such 
serious and threatening consequence that it should not be sanctioned 
except by provisions so plain of meaning that no room for a different 
construction is allowable. 

We are clearly of opinion that this well-considered case of Brown v. 
Comrs. is fully supported by the authorities cited and is decisive of the 
questions presented on this record. 

It is suggested that the legislation in question is In some way in con- 
travention of Article 8, sections 1 and 4 of the Constitution, the 
latter section being also one of the recent amendments referred (219) 
to, but we do not see how either of these sections is In any way 
involved in the present appeal. 

While it is not desirable nor ordinarily permissible to decide ques- 
tions of this nature otherwise than on an issue directly presented (Com- 
misstoners of Johnston County v. Lacy, 174 N.C. 141), it may not be 
improper to suggest that this Article 8 is entitled “Corporations other 
than municipal,” and section 1 would seem clearly to have reference 
to private or business corporations, and does not refer to public or 
quasi-public corporations acting as governmental agencies; and while 
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section 4 does impose on the Legislature the duty of providing for the 
organization of cities, towns and incorporated villages, it is evidently 
misplaced and belongs rather under the preceding Article 7, entitled 
“Municipal Corporations.” It no doubt received its present placing by 
a slip of the paster when the instrument was originally printed, and has 
been left there because no occasion has been presented for its removal; 
but whether belonging properly to one place or the other, it can have 
no effect on the facts of this record as it is, in terms, restricted to cities, 
towns and incorporated villages, and the existence and power of coun- 
ties in the premises is in no way affected. 

There is no error, and the judgment for defendants is 

Affirmed. 


Cited: Parvin v. Commissioners, 177 N.C. 510; Martin Co. v. Trust 
Co., 178 N.C. 32, 833; Commissioners v. Trust Co., 178 N.C. 172; Com- 
missioners v. Pruden, 178 N.C. 396, 397; Dickson v. Brewer, 180 N.C. 
406; Kornegay v. Goldsboro, 180 N.C. 446, 447; Watts v. Turnpike Co., 
181 N.C. 184, 185; Trustees v. Trust Co., 181 N.C. 308; Commissioners 
v. Bank, 181 N.C. 350; Huneycutt v. Commissioners, 182 N.C. 321; 
In re Harris, 183 N.C. 634, 685; Coble v. Commissioners, 184 N.C. 
348, 351; Armstrong v. Commissioners, 185 N.C. 409; State v. Kelly, 
186 N.C. 373, 374, 376; Reed v. Engineering Co., 188 N.C. 44; Day v. 
Commissioners, 191 N.C. 782; Webb v. Port Commission, 205 N.C, 
673; In re Assessments, 243 N.C. 500; Candler v. Asheville, 247 N.C. 
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J. A. TURNER v. W. M. PERSON anp A. L. BATTLE. 
(Filed 20 March, 1918.) _ 


1. Evidence—Family History—Birth of Child—Declarations—Physicians 
——_-Repute—Tenant by the Curtesy. 

Where the controversy depends upon whether the father is tenant by the 
curtesy in his wife’s land by the birth of a child alive of the marriage, and 
those who were present are all dead, including the family physicians, it is 
competent for the father to testify to the fact, and of declarations made to 
him by the physicians at the time, at least in corroboration of his testi- 
mony; also a brother-in-law not interested in the action is competent as 
to family repute, and testimony by a third person, at least in corrobora- 
tion, of such general reputation in the community. 


2. Evidence—Bitth of Child—Presumptions—Instructions—Appeal and 
Error. | 
Where the controversy depends upon whether the father was tenant by 
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the curtesy in his wife’s lands by the birth of a child of the marriage alive, 
the proof that the child was born raises the presumption that it was born 
alive, and a peremptory instruction to the contrary by the court is reversi- 
ble error. 
3. Evidence—Family History—Birth of Child—Declarations—-Repute— 
Statutes—Registvation of Births. 


Declarations of family physicians and general family repute as to 
whether a child was born of a marriage alive, making the father a tenant 
by the curtesy in his wife’s lands, are received from necessity as the best 
evidence, but they are more restricted, as such, since the enactment of our 
statute requiring registration of births and deaths. 


(220) 


AppraL by plaintiff from Lyon, J., at November Term, 1917 of 
FRANKLIN. 


B. T. Holden, Yarborough & Beam for plaintiff. 
W. M. Person and Manning & Kitchin for defendants. 


Cuark, C.J. The sole question involved in this case 1s whether or 
not a child born of a marriage between S. J. Parham and Hattie M. 
Parham was born alive. If it was, S. J. Parham was tenant by the 
curtesy in the lands described in the pleadings, and the judgment 
against him is a lien upon such lands. If it was not, then he had no in- 
terest in the lands and they are not affected by any lien by reason of 
said judgment. 

The only persons present at the birth of the child were its mother, 
paternal grandmother, and the attending physicians, and they are now 
all dead. The judgment creditors offered as evidence that said child 
was born alive the testimony of the father, who testified that a child 
was born of his marriage to Hattie M. Parham; that he was not present 
at the birth, and all those who were are now dead, The judgment credi- 
tors then offered to show by the witness the declarations to him of the 
attending physicians (now deceased) that he child was born alive. 
The evidence was excluded, and the judgment creditors excepted. 

The judgement ereditors then offered E. H. Malone, a brother-in-law 
of S. J. Parham and Hattie M. Parham, and proposed to prove by fami- 
ly reputation that the child was born alive. This evidence was excluded 
and the judgment creditors excepted. It was then proposed to show that 
the child was born alive by general reputation in the community, and 
this evidence was excluded and the creditors again excepted. 

The court instructed the jury that the judgment was not a lien upon 
the land, and the judgment creditors excepted and appealed. 
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There are exceptions to the general rule that hearsay evidence is in- 
competent, and the most usual one is as to matters of pedigree and 
family history, which can be proven both by showing general repu- 

tation and also by declaration of members of the family. 
(221) In 4 Chamberlayne Evidence, sec. 2981, it is held that general 

reputation in the neighborhood is admissible on the question 
whether a child was born dead or alive, and for this it cites Wiess v. 
Hall (Texas Civil Appeal, 1911), 185 S.W. 384. This case contains a 
very full discussion of the subject, with full citation of authorities, 
and a writ of error was denied by the Supreme Court. The sole ques- 
tion mvolved there was whether the child lived a few months or was 
born dead. The objection to the testimony was that it did not purport 
to be family repute nor to come from a member of the family, and 
hence was not an execution to the general rule as to hearsay testimony. 
The testimony was given by a witness who was living at the time in 
the neighborhood, and who testified, “The general report in the neigh- 
borhood at the time was that the child was born dead.” 

The court called attention to the fact that the question was not as to 
the relationship of the child, nor whether it was the issue of the mar- 
riage, but simply, as here, to “the single uncomplicated issue whether 
it was born alive or dead.” The court adds that the occurrence was 
many years before the trial, and that all the persons who might be 
supposed to have actual personal knowledge of the fact, except the 
mother and hali-sister, were either dead or had disappeared. As in 
this case, the father is the only survivor. The Court in the Texas case 
said that such corroborative testimony “was therefore not only the 
best, but the only, evidence obtainable. The evidence is also free from 
suspicion. The witnesses have absolutely no interest in the controversy 
and no conceivable motive to testify falsely. They were in a position 
to know the facts testified about; that is, the general repute. The fact 
to be proven is plain and simple and free from complications... . It 
occurred in a thinly settled country neighborhood where such fact 
would be likely to attract attention among the neighbors and be more 
or less discussed. Taking all these cireumstances together, there can- 
not be the slightest doubt that the testimony is logically relevant and 
would be considered valuable by any one searching for the very truth 
of the matter. In such case we think it would be discreditable to the 
administration of justice to refuse to admit the testimony”; adding, 
that to exclude it would be to restrict the evidence of the testimony 
to the mother and the half-sister. 

This case cites Ringhouse v. Keever, 49 Ill. 471: “In a population 
as unstable as ours, and comprising so many persons whose kindred 
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are in distant lands, the refusal of all evidence of reputation in regard 
to death, unless the reputation came from family relatives, would some- 
times render the proof of death impossible, though there might exist 
no doubt of the fact, and thus defeat the ends of justice.” 

The Texas Court further said: ‘If such evidence be admissible to 
prove the death of the child, clearly it would be admissible to 
prove that it was born dead. In the seeming conflict of authori- (222) 
ties upon this question, we prefer to follow those in support of 
its admissibility as more in consonance with right, justice, and com- 
mon sense. Such evidenee is held admissible by Prof. Wigmore in his 
valuable work on Evidence, 2 Wigmore Ev., par. 1605, where the au- 
thor says, speaking directly of this character of evidence: ‘It seems 
finical to exclude from any consideration whatever, in a legal investi- 
gation, a class of evidence which is not only much relied upon in 
practical affairs, but is also sufficiently within the general rule of two 
exceptions (reputation and family history) to the hearsay rule. Such 
evidence was once in England orthodox enough, and its use has been 
vindicated on grounds of public policy and of principle by many 
American courts, as admissible in certain classes of cases.’ ” 

Among the eases cited are Henderson v. State, 14 Tex. 503; Flowers 
v. Haralson, 6 Yerg (Tenn.), 494; Jackson v. tz, 5 Cow. (N.Y.), 314; 
Arents v. R. R., 156 N.Y. 1. Hearsay is always admissible to prove 
death, birth, marriage (except on indictments of bigamy), and other 
facts of family relationship and history when there is no direct evi- 
dence obtainable, or in corroboration or contradiction, upon the ground 
that it is the best evidence obtainable. 4 Chamblerlayne Ev., secs. 
2910-2981. 

To the same purport, Hoyt v. Inghtbody (98 Minn. 189), 116 Am. 
St. 866, where it is said: “The evidence of a witness whose knowledge 
with reference to the subject was derived from an intimate acquaint- 
ance with the family is admissible as to such facts of family history as 
marriage, kinship, name, and death,” citing cases. 1 Greenleaf Ev., 
secs. 114a to 114g holds that declarations in such matters are compe- 
tent ex necessitate, and that this can be shown either by declarations 
of a member of the family or by reputation in the family. 

KE. H. Malone, a brother-in-law, was competent to prove such repu- 
tation in the family. We are also of the opinion that the declarations of 
the attending physicians (since dead) made to the father at the time, 
that the child was born alive, are competent at least as corroboration of 
the father’s testimony. They were disinterested, they were cognizant of 
the facts and their declarations, if believed, would be conclusive. The 
weight of the testimony depends upon the credit the jury would attach 
to the testimony of the father who testified that he declaraions were 
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made to him at the time. It is a question any one seeking the truth 
would naturally ask. It is not a question of competency, but of credi- 
bilrty, which is for the jury. 

The first question any one would be likely to ask is, “What did the 
physicians present at the birth report to the father of the child?” T 
was their business to know and report to the father. Declarations of 
living persons made in the course of business and in the discharge of 

duty are competent. Much more is this true, where both duty 
(223) and opportunity gave them knowledge of the fact and as they 

are now dead hearsay of their declarations is the only means of 
corroboration for the consideration of the jury. Ewell v. Ewell, 163 
N.C. 238, and cases cited; Gilliland v. Board of Education, 141 N.C. 
485; Norris v. Edwards, 90 N.C. 885; Clements v. Hunt, 46 N.C. 401; 
Mofitt v. Witherspoon, 92 N.C. 192. 

There should be no question that E. H. Malone, the brothers in law, 
who has no interest in the action, was competent to prove the repu- 
tation in the family that the child was born alive and also the testi- 
mony of EK. 8. Ford in corroboration that he knew the same faet by 
gencral reputation in the community. Dowd v. Watson, 105 N.C. 476; 
S. v. Best, 108 N.C. 747. 

In any view, it was error to instruct the jury to answer the issue 
“No,” for it was in evidence that the child was born, and the law 
presumes it to have been born alive. In trials for concealing the birth, 
it is held that proof of birth places the burden of proof that it was 
born dead upon defendant, and a fortiori this must be true in a eivil 
action. The other side could have offered evidence of the same charac- 
ter that the child was not born alive, and it was for the jury to de- 
termine the truth of the matter. 

Births and deaths are usually witnessed by very few, and therefore, 
ex necessitate, they can often be proven only by reputation. In Flowers 
v. Haralson, 14 Tenn. (6 Yerg.) 494, Catron, C.J., says: “General repu- 
tation of such facts is not only competent, but highly eredible, 3 Stark 
Ev., 1117,” and discusses the matter from the standpoint of its abso- 
lute necessity in order to ascertain the truth where the witnesses are 
dead. The same evidence was admitted in Arents v. R. R., 156 N.Y. 1. 
An admirable summary of the many instanees in which reputation is 
competent proof are summed up in 10 R.C.L. 961-965. 

The ground upon which such testimony is used is that of necessity 
as being the best evidence obtaimable, and indeed, often the only evi- 
dence available after the lapse of time. Since our statute requiring a 
registration of births and deaths, such evidence as this of the decla- 
rations of the attending physicians (if dead) and of reputation in the 
family or in the neighborhood will be less necessary and therefore less 
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competent except in limited cases as on proof of omission in the regis- 
tration. Indeed, such reports are themselves hearsay and competent 
only because official and made in the line of duty. The weight of this 
testimony was a matter for the jury with opportunity to offer testimony 
of the same nature in rebuttal and its rejection was 

Error. 


Cited: Bowman v. Howard, 182 N.C. 665; State v. Jeffreys, 192 N.C. 
190; Burgin v. Dougherty, 198 N.C. 814. 





IN RE WILL OF A. MARCELLUS STOCKS. 
(Filed 20 March, 1918.) 


. Wills—Probate—Evidence. 

Evidence that a witness wrote the paper-writing offered for probate as 
a will, saw the testator sign it, held his hand when he made his mark, 
that the other witness signed it, that it was signed by the testator in the 
presence of both on a table by his bedside in his room, and that the writ- 
ing was witnessed by both at the testator’s request, is sufficient to justify 
the jury in drawing the inference that the writing was executed accord- 
ing to law. 


‘om, 


‘wt 


2. Wilis—Probate—Mental Capacity—Opinion-—Evidence. 

Witnesses are competent to testify to the mental capacity of a testator 
to make a will, if they knew the testator well, had conversations or bus- 
iness transactions with him, and testify that in their opinion, based 
thereon, he knew what he was doing, what property he had, and to whom 
he wished to give it. 


». Wills—Evidence—Deceased Persons—Statutes. 


Transactions or conversations with a deceased person upon which wit- 
nesses have based their opinion as to his mental capacity to make a will, 
testified to in proceedings of caveat, are not incompetent under Revisal, 
see. 1631. 


ow 


4, Wills—Evidence—Probate-—Affidavits—Corroborations. 
Affidavits of witnesses attesting a will on the probate before the clerk, 
are competent in corroboration of the testimony of these witnesses at the 
trial. 


5. Wills—Mental Capacity-—Before and After-—Evidence. 
Where the issue is the mental capacity of the testator at the time of 
making a will, evidence of his capacity within a reasonable time before. 
and after is competent. 3 
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APPEAL by caveators from Calvert, J., at September, 1917, Special 
Term of Prrv. 


Harry Skinner, Albion Dunn, and W. F. Evans for caveators. 
i. G. James & Sons and Harding & Pierce for propounders. 


Cuark, C.J. The testator, Marcellus Stocks, died in June, 1914, 
leaving three daughters, all married, and two wills. In the first will he 
left his entire property to his three daughters, subject to the life estate 
of his widow. The only change made by the last will is that the share 
of Jand given by the first will to Ludie McLawhorn was located be- 
tween the share given his daughter Jane Briley and the share given 
his other daughter, Eva Nobles. In the last will, he exchanged the 

shares of land which had been given to Jane Briley and Ludie 
(225) McLawhorn. There was evidence that his motive in this was 

because the husband of his daughter Ludie McLawhorn had 
given the testator some trouble and he did not wish to locate that 
share between the other two daughters. 

The appeal of the caveators is based on 69 Exceptions, which they 
sroup under 6 heads. 

The first group presents the question whether there is any evidence to 
support the finding on the first issue, “Was the paper-writing offered 
for probate as the last will and testament of Marcellus Stocks signed 
and executed according to law?” The evidence fully justified the find- 
ing of the jury. The witness Manning testified that he wrote the paper- 
writing and saw the testator sign it, and held the pen when he made 
the mark. The other witness to the will testified “that is my signature. 
The will was signed in testator’s room, on his table, right by his bed. 
... 1am not positive who signed it first, Mr. Manning or myself.” 
He also testified that the witnesses signed at the request of the testator. 

The second group of exceptions is, “Was there evidence in the record 
of undue influence?” Upon perusal of the record we do not find any 
evidence to support this objection. 

The third group of exceptions all go to the question whether the wit- 
nesses were qualified to express an opinion as to the mental compe- 
teney of the testator. These witnesses, ten in number, all testified that 
they knew the testator well; had conversations or business transactions 
with him, and from what they saw of him and their dealings with him, 
seeing him, hearing him talk, and association with him, in their opin- 
ion he had mental capacity to know what he was doing, what property 
he had and to whom he wished to give it. In re Boach’s Will, 172 N.C. 
522; In re Thorpe, 150 N.C. 487. 

The fourth group of exceptions is upon the ground that the evidence 
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excepted to was incompetent under Revisal, 1631. But these exceptions 
cannot be sustained, for the testimony did not embrace transactions or 
conversations between the witness and the deceased, but was offered to 
show the condition of the testator’s mind. 

The fifth group of exceptions is Exception 64 as to the competency of 
the affidavits of the attesting witnesses to the will made on the probate 
before the clerk. These affidavits were admitted only in corroboration 
of the attesting witnesses at this trial and the court so instructed the 
jury at the time that the affidavits were offered. 

The sixth and last group of errors assigned embraced Exception 67, 
which is to the charge of the court: “You will consider the testimony 
as to testator’s lack of testamentary capacity, if you find that he 
lacked it, some time before executing the will, or some time afterwards, 
merely as tending to show whether or not at the time he executed the 
will he had this testamentary capacity.” In McAllister v. Row- 
land (Minn.), Ann. Cases, 1915, B, 1005, it is said: “Where the (226) 
issue is the mental capacity of the testator at the time of mak- 
ing the will, evidence of incapacity within a reasonable time before 
and after, is relevant and admissible.” 

The case turned almost entirely upon questions of fact and upon 
a full examination of the above exception, we find 

No error. 


Cited: Plemmons v. Murphey, 176 N.C. 676; In re Hinton, 180 N.C. 
911; White v. Hines, 182 N.C. 280; Graham v. Power Co., 189 N.C. 
886; Nelson v. Insurance Company, 199 N.C. 450; In re Will of Brown, 
203 N.C. 349; In re Will of Hargrove, 206 N.C. 310; In re Will of 
Kestler, 227 N.C. 217; In re Will of York, 231 N.C. 71; In re Will of 
Tatum, 233 N.C. 728; 8. v. Kimmer, 234 N.C. 449. 





HARVEY WILLIAMS v. KINSTON MANUFACTURING COMPANY. 
(Filed 20 March, 1918.) 


Railroads—Logging Roads—Comparative Negligence—Statutes —- Dam- 
ages. 

A logging road operated by steam, but for the exclusive purpose of 
transporting logs, etc., over the company’s own tracks on its own ears, 
for the furtherance of its own business, to an independent common car- 
rier, by rail, which receives the logs and independently transports them, 
is in no sense a common carrier by railroad within the meaning of the 
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“act relating to the liability of common carriers by railroad to their em- 
ployees” (ch, 6, Laws 1913), and the doctrine of comparative negligence 
in awarding damages does not apply. Hemphill ». Lumber Co., 141 N.C, 
498, cited and distinguished. 


CiviL aAcTIoN, tried before Stacy, J., at November Term, 1917, of 
LENOIR, upon these issucs: 

1. Was the plaintiff injured by the negligence of the defendant as 
alleged in the complaint? Answer: “Yes.” 

2. If so, did the plaintiff, by his own negligence, contribute to his 
injury, as alleged in the answer? Answer: “Yes.” | 

3. What damages, if any, is the plaintiff entitled to recover of de- 
fendant? Answer: ‘$100.’ 

From the judgment rendered defendant appealed. 


G. V. Cowper and J. L. Hamme for defendant. 
No counsel for plaintrff. 


Brown, J. The plaintiff was injured while working on a logging 
railroad of the defendant while the logging train was shifting cars from 
its own tracks to its own siding, to the end that the Kinston Carolina 
Railroad and Lumber Company might haul the cars to Kinston. These 
two companies have no connection with each other. By a special con- 
tract, the Kinston Carolina Railroad and Lumber Company hauls the 

logs of the Kinston Manufacturing Company over its own in- 
(227) dependent road and with its own employees from the point 
where they are left by the defendant’s logging train to Kinston. 

The only assignment of error relates to a charge of the court and to 
the refusal of the court to render judgment for the defendant upon the 
issues as found by the jury. The court charged that regardless of how 
they answered the second issue, that 1s, whether “Yes” or “No,” they 
would proceed to consider the third issue, for that the court charged 
the jury that the provisions of chapter 6, Laws 19138, were applicable 
to the case, and that while the defendant could set up contributory 
negligence against the plaintiff, as alleged in its answer, such con- 
tributory negligence would not defeat plaintiff’s right to recover dam- 
ages, provided the first issue was answered “Yes,” but that such dam- 
ages would be diminished by the jury in proportion to the amount of 
negligence attributable to the plaintiff. 

The only question presented is as to whether chapter 6, Laws 1913, 
applies to a purely logging road. This chapter is entitled “An act re- 
lating to the liability of common carriers by railroad to their em- 
ployees in certain cases.” Section 2 of the act provides that “in all ac- 
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tions hereafter brought against any such common carrier by railroad 
to recover damages for personal injury, etc., the fact that the em- 
ployee may have been guilty of contributory negligence shall not bar 
a recovery, but the damages shall be diminished by the jury in pro- 
portion to the amount of negligence attributable to such employee.” 

This statute differs very materially from section 2646 of the Revisal. 
The latter applies “to any servant or employec of any railroad com- 
pany.” In Hemphill v. Lumber Co., 141 N.C. 487, this statute is held 
to apply to a logging road upon the ground that it is a railroad and that 
its employees engaged in its opcration are exposed to the same dangers 
and risks as all railroad companies, whether operating as common car- 
riers or in the conduct of a purely private business. 

In the opinion the Chief Justice says: “Every railroad corporation 
owning or operating a railroad in this State embraced a logging read, 
that though it is not a common carrier of freight and passengers, Its 
employee engaged in the operation of its trains are exposed to the same 
dangers and risks .. . and that the wider signification of the word 
‘railroad,’ meaning any road operated by steam or electricity on rails 
was intended by the Legislature. 

“Both railways and logging roads are railroads, 2. e., roads whose 
operations are conducted by the use of the rails, and come within the 
eeneral term ‘railroads.’ ” 

The difference between that statute and the act of 1913 is very 
marked. The former applies to all railroads, while the latter applies 
only to a common carrier by railroad. A common carrier is one 
who, by virtue of his eallmg, undertakes for compensation to (228) 
transfer personal property from one place to another for all 
persons as choose to employ him. Second Words and Phrases, p. 1313. 

The distinguishing feature of a common carrier is that he holds him- 
self out as ready to engage in the transportation of goods for hire as a 
business. A common catricr by railroad, operating under charter, is 
affectcd with a public use, and is to a certain extent under the control 
of governmental authorities. 

All the evidence shows that the defendant is what 1s commonly called 
a logging railroad, which is held to be a private road constructed for 
the convenience and accommodation of lumbermen. Tompkins v. 
Gardner Co., 69 Mich. 58. 

The defendant does not hold itself out to the public as a carrier of 
anything, either of freight or passengers, but was constructed and is 
operated solely as an aid to the manufacturing business of the defend- 
ant. We think his Honor erred in his instructions to the jury. Upon 
the issues as found by the jury the defendant is entitled to Judgment. 

Error. 
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_ Cited: Moore v. Iron Works, 183 N.C. 489; S. v. Lumber Co., 186 
N.C. 126; Corporation Commission ex rel Granite Co. v. R. R., 187 
N.C. 480; Stewart v. Lumber Co., 193 N.C. 140; Moore v. Rawls, 196 
N.C. 128; Cashatt v. Seed Co., 202 N.C. 384; Gurganus v, Manfactur 
ing Co., 204 N.C, 529. 





COOPER GUANO COMPANY v. R. B. SOUTHERLAND et At. 
(Filed 20 March, 1918.) 


1. Trusts—Partnership—Misappropriation of Funds—Evidence — Prima 
Facie Case—Burden of Proof. 


A. member of a partnership is presumed to have peculiar knowledge of 
the dealings of his firm, and upon the findings of the jury by the greater 
weight of the evidence that the defendant firm received goods as the plain- 
tiff’s agent in trust to hold the proceeds of resale to the payment of his 
debt, and that other of the firm’s debts had been paid therewith, a prima 
facie case is made, and the burden of proof by the greater weight of the 
evidence is shifted to one of the firm claiming that this was done with- 
out knowledge or consent, to show it, 


2. Arrest and Bail—Trusts. 
Arrest and bail will lie for a wrongful conversion of trust funds. 


5S. Appeal and Error—Trust Funds—Misappropriation—Verdict. 


As to whether it is material for a member of the firm to have knowl- 
edge of a wrongful conversion by the other of property held in trust by 
the firm, Quaere? But the question does not arise on appeal when it has 
been established on the trial that the defendant did willfully and know- 
ingly misappropriate the trust property, ete. 


CIVIL ACTION, tried before Stacy, J, at August Term, 1917 of Duptin, 
upon these issues: 
(229) =1. What amount, if any, have the defendants paid on notes 
sued upon? Answer: “$679.45.” 

2. Did said R. B. Southerland knowingly and willfully misappro- 
plate and misapply $563.57 worth, or any amount of said Cooper 
Guano Company’s goods to his own use, or to the use of Wallace 
Southerland Company, by taking same to pay rent due M. McD. 
Williams? If so, what amount? Answer: “Yes, $563.57.” 

8. Did R. B. Southerland knowingly and willfully misappropriate 
and misapply and convert to his own use, or to the use of Wallace 
Southerland Company $76 worth, or any amount, of Cooper Guano 
Company’s goods by using same in settling debts due by firm of Wal- 
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lace Southerland Company to T. W. Smith? If so, what amount? 
Answer: “$76.” 

4. Did R. B. Southerland knowingly and willfully misappropriate, 
misapply and convert to his own use, or to the use of Wallace-South- 
erland Company $30 worth, or any amount, of Cooper Guano Com- 
pany’s goods by using same to settle debt due by the firm of Wallace 
Southerland Company to C. T. Southerland? If so, what amount? 
Answer: “Yes, $30.” | 

Judgment of nonsuit was rendered against defendant Effie Souther- 
land. Judgment was rendered against defendant R. B. Southerland for 
$597.77, with interest from 1 May 1912. The judgment contained the 
following adjudication: 

“Tt is now, on motion of plaintiff’s counsel, considered and adjudged 
upon the complaint and the answer and the findings of fact by the 
referee and the verdict of the jury all being considered by the court, 
that the said defendant R. B. Southerland wrongfully, knowingly, and 
willfully misappropriated, misapplied and converted to his own use 
the amounts hereinbefore set out. 

“And it further appearing to the satisfaction of the court that the 
facts stated inthe complaint necessarily import liability to arrest, and 
that the cause of action stated in the complaint and the cause of arr rest 
are identical.” _ 

Defendant appealed. 


Gavin and Wallace for plaintrff. 
Stevens and Beasley for defendant. 


Brown, J. The facts are that the defendant is the surviving part- 
ner of Wallace Southerland & Co., a firm doing business at Faison, 
N. C. Wallace Southerland died in ‘August, 1912, Early in 1912 plain- 
tiff entered into a contract with said firm for the sale of fertilizer. A 
paperwriting was executed by which said firm became the agents of 
plaintiff. Under that contract plaintiff shipped to the firm a large 
quantity of fertilizers. The contract contained this provision: — 

“And it is further agreed that all fertilizers shipped to you, (230) 
as well as all notes, accounts, cash, and other proeceds from the 
sale of said fertilizers, which may at any time be in your possession, or 
in the possession of any representative, are our property, to be’ held 
by you as our agent in trust for the payment of your obligations to us.’ 

A settlement was had on 1 May 1912, and the firm gave its notes to 
plaintiff as evidence of balance due. The firm turned over to plain- 
tiff the accounts for fertilizer sold Wiliams, Smith, and C. T. Souther- 
land. It afterwards was ascertained that these accounts were not ow- 
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ing by the parties, that the firm owed said parties and had used plain- 
tiff’s fertilizer in paying them, as was found by the jury. 

Although the two unpaid notes are set out in the complaint as evi- 
dence of the balance due plaintiff, the action is substantially one for 
the wrongful conversion of the property of plaintiff as the complaint 
contains all the averments appropriate in such action. 

In his argument in this Court counsel for defendant, stated that the 
only pomt before us related to the sufficiency of the evidence as to the 
knowledge of such misappropriation by this defendant, it being con- 
tended that the illegal use of the fertilizer in applying it to debts of 
the partnership was the act of Wallace Southerland, the deceased co- 
partner. 

The point is practically presented by exception to the following in- 
struction to the jury: 

“Tf you find as a fact that there was a misappropriation, and that it 
was due willfully and knowingly by one partner, then the law pre- 
sumes that the other partner knew it, and casts upon that other part- 
ner the burden of going forward and showing to the jury by the great- 
er weight of the evidence that he did not know it. The burden, how- 
ever, rests with the plaintiff to satisfy you, and that by the greater 
weight of the evidence, that there was a misappropriation of its prop- 
erty, and that the party who misappropriated it did it willfully and 
knowingly, and if you find those facts from this evidence, and you are 
satisfied by its greater weight, the law steps in and helps the plaintiff 
by saying the other partner is presumed to know it, then the other 
man, in order to exeulpate himself, must come forward and show to 
your satisfaction that he did not know about it. It is a question for you 
under this evidence whether or not R. B. Southerland knowingly and 
willfully misappropriated any part of the funds used in paying the 
rent to M. MeD. Williams, if you find any was misappropriated in 
that way.” : 

In discussing this exception, 1t must be remembered that this is not 
an indictment for embezzlement, where the burden of proof is upon 
the State to satisfy the jury beyond a reasonable doubt of defendant’s 

euilt, but that it is a civil action for damages for a breach of 
(231) trust, where the intent of the defendant is immaterial. Gassler v. 
Wood, 120 N.C. 69; Grocery Co. v. Davis, 1382 N.C. 98. 

That the contract entered into between defendant and _ plaintiff 
created the defendant a trustee and agent for plaintiff and subject 
to the ancillary proceeding of arrest and bail for a wrongful conversion 
of the trust property has also been decided. Boykin v. Maddry, 114 
N.C. 101; Powers v. Davenport, 101 N.C. 286; Guano Co. v. Bryan, 
118 N.C. 576. 
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When the plaintiff offered evidence establishing the written contract 
and that the fertilizers were delivered to defendant’s firm in pursuance 
of the same, and that the defendant’s firm had, upon demand, failed 
to account for the fertilizer, but had appropriated a part of it to the 
payment of the firm’s debts, a prima facie case was made out and the 
burden of proof shifted to the defendant to satisfy the jury that his 
firm had accounted fully for the fertilizer, or if it had been applied to 
the payment of the firm’s debts that it was done without his knowledge 
or consent. 

This latter fact is not within the knowledge of plaintiff and is not 
well susceptible of proof by it, but is peculiarly within the knowledge 
of the defendant. As a partner in the business, he is presumed to have 
an intimate knowledge of the firm’s business. He is presumed to know 
what property, if any, the firm holds in trust or as agent for another, 
and what disposition is made of it. Also, what debts the firm owes and 
how they were paid. 

If the firm’s debts are discharged by using trust funds or other trust 
property in their payment, the law presumes that each partner 1s cogni- 
zant of it and if one seeks exoncration and denies complicity, the 
burden is on such partner to exculpate himself. We are of opinion that 
the charge of the court was free from error. 

This is practically an action in tort, and it has been held that when- 
ever a firm is answerable for the tort of any member, the lability of 
the partners is joint and several and therefore not dependent upon per- 
sonal complicity. 30 Cyc. 535. If that be so, then 1t would be imma- 
terial whether this defendant had knowledge of the wrongful con- 
version of the trust property by his copartner or not. But as the jury 
have found that defendant did willfully and knowingly misappropriate 
the trust property, the point does not arise and we will not decide it. 

No error. 


Cited: Manufacturing Co. v. McQueen, 189 N.C. 314; Fertilizer Co. 
v. Hardee, 211 N.C. 656. 
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J. H. SIMMONS er aL. v. GOLDSBORO LUMBER COMPANY, W. A. 
WIMSATT eT AL. . 


(Filed 20 March, 1918.) 


Instructions—Deeds and Conveyances—Title—Adverse Possession. 


In an action to recover land where there is evidence that defendant 
had been in adverse possession under color of title for a sufficient time 
and the jury has so found under proper instructions from the court, it 
is not error by the judge to treat as invalid a deed with which the defend- 
ant has not connected his paper title, 


APPEAL by plaintiffs from Stacy, J., at April Term, 1917 of Jonzs. 


W. D. McIver and R. A. Nunn for plaintiffs. 
A.D. Ward, Thomas D. Warren, J. K. Warren, and A. D. MacLean 
for defendants. 


Ciark, C.J. The complaint alleges title to seven adjoining tracts of 
land, numbered from 1 to 7. The plaintiffs claim under Thomas Hall 
and attempted to deraign title by introducing certain grants to Kedar 
Knight and deeds to Thomas Hall and also some of the deeds in Wim- 
satt’s title to prove the common source. The plaintiff White testified 
that he was one of the heirs of Thomas Hall, had lived in Jones Coun- 
ty all of his life and that so far as he knew none of the heirs of Hall 
had ever had possession of the land, or paid taxes on it, or asserted any 
other right to it, in consequence of which he and his associate Simmons 
had obtained a deed from the other heirs in 1918 for $50, although the 
land was worth at least a hundred times that sum. All the evidence 
corroborated these particulars, 

_ No question of boundary is involved and the correct location of each 

tract by the court surveyor as shown on his maps is admitted. There 
are seven tracts shown on the map, numbered 1 to 7, inclusive, but ad- 
joining No. 3 is a triangle of 30 acres at its southwest corner which is 
separated from No. 3, thus making eight tracts in all. These tracts 
may.be grouped in two, according to their source of title, 2. ¢., tracts 1, 
2, the triangle to 3, 5, 6, and 7 are known as the “Williamson” or 
“Whitford” land, and tracts 4 and 3 (except the 30-acre triangle ad- 
joining No. 3) as the “Foy” land. 

As to the above tracts known as the Williamson or Whitford land, 
the defendants’ record of title is based on a deed from Brown to Wil- 
liamson in 1858, and descent from Williamson to his two daughters 
who married John N. and Hardy Whitford, the division between Hardy 
Whitford and the children of John N. in which this land was allotted 
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to them and his widow, who in 1893 conveyed to Smith and 
Moore, who in 1902 conveyed the same to defendant Wimsatt. (233) 
As to tract 4, the defendants’ record of title is based on deeds 

from Hatch, Sheriff, under execution against John Simmons to Stanley 
in 1824, Stanley to Jarman in 1825, Jarman to Frees in 1826, which 
tract was conveyed by Clerk and Master in Equity te Foscue in 1860, 
Foscue to Foy in 1862, who conveyed to Wimsatt in 1902. 

Tract No. 3, except the triangular piece, was devised to John Foy in 
1803 and passed by a succession of mesne conveyances to the defend- 
ant Wimsatt in 1903. The above chains of title are set out in the 
record, and so far as they fall short of a perfect paper title, the de- 
fendants rely upon color and possession, of which the proof is sufficient 
and conclusive, and the court would have been warranted in instruct- 
ing the jury to find for the defendants. The only doubt as to sufficiency 
of possession is as to Tract No. 1, and there trees were worked for 
turpentine. However, the issue, “Are plaintiffs the owners of any part 
of the land described in the complaint, and if so, what part?” was 
submitted under instructions presenting fully and fairly every phase of 
the evidence to the jury, who returned their verdict in favor of the 
defendants. 

Upon examination of the exceptions, we find nothing requiring dis- 
cussion except it may be exceptions 17 and 27, to the court’s refusal to 
charge, “The decd of Lemucl Hatch, Sheriff, to John Simmons, dated 
2 January 1820, is void on its face.” The plaintiffs claim that this 
decd purports to be made by authority of a fiert faciras bearing test 
second Monday in September, 1819, and returnable to the next term 
on second Monday in December, while the deed recites that the sale 
was made 31 December, which was more than six days after the sec- 
ond Monday in December and therefore after the adjournment of that 
term. 

The defendants, however, do not connect themselves with this deed, 
and it is immaterial whether it be color of title or not. The court did 
not refer to this deed in its charge, but treated it as invalid by in- 
structing the jury that they should find that the plaintiffs were the 
owners of the land unless defendants established title by color and pos- 
session. The jury so found, and that necessarily disposes of exceptions 
17 and 27. 

After examination in detail of all the assignments of error, we find 
nothing of which the plaintiffs can complain. There has been, as found 
by the jury under a very careful and full instruction from the court, 
possession by the defendants of each of the tracts under color of title 
for more than the statutory period. 

No error. 
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IDA I. WEATHERSBEE er au. v. C. E. GOODWIN et ax, 
(Filed 27 March, 1918.) | 


1. Mortgages—Title—Trusts. 
A mortgage of lands conveys to the mortgagee the legal title, in trust 
for the security of his debt. 


2. Same——Default—Possession. 
A mortgagee of lands, or his assignee, after default by the mortgagor, is 
entitled to the possession, but accountable to the latter for the rents and 
profits thereof, 


3. Ejectment—Mortgages—Title—Burden of Proof. 

Where the plaintiff claims title to land by deed and mesne conveyances 
from the original owner, and the defendants, in possession, claim under 
a prior mortgagee made by him and mesne conveyances, the burden is on 
the plaintiffs, in this action of ejectment, to show they had in some way 
acquired the title and the right of possession, as the mortgagees had taken 
possession after default in payment of the mortgage debt. As to whether 
the bar of the statute, Revisal, sec. 390, applies, the action not being one 
to redeem, Quaere? 


4. Same—~-Limitation of Actions—Adverse Possession—Burden of Proof 
—~Trials——Instructions. 


Where those claiming the right to possession of lands under a deed and 
mesne conveyances from the original owner rely upon adverse possession 
under color of title, as against those claiming possession under his prior 
mortgage and mesne conveyances, after default, a charge that the plaintiff 
would be entitled to recover should the jury find he had been in adverse 
possession of the land for seven years from the date of the deed, is not 
to his prejudice under the evidence in this case. The possession of the 
mortgagor is not adverse to the mortgagee. Parker v. Banks, 79 N.C, 
480, reviewed. 


o. Appeal and Error—Evidence—Harmiless Error. 

The exelusion of immaterial evidence upon the trial, which could not 

have changed the result, is not reversible error on appeal. 
G6. Hjectment—Mortgages—Title—Constructive Possession. 

‘Where the locus in quo is not in the actual possession of any one, it is 
in the constructive possession of one having the legal title to the lands, 
and this is sufficient in ejectment for a recovery against one who has no 
BUPCEIOE title. 


- Crvm action, tried before, Bond, J., and a jury at April Term, 1917 
of New HANOVER. Plaintiffs appealed. 


C.D. Weeks and George H. Howell for plaintiffs: . 
W. P. Gafford and W. P. Mangum Turner for defendants. 
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Waker, J. The action was brought for the recovery of land. (235) 
The plaintiffs claimed title under Isaac Spicer, by a deed from 
his widow and heirs at law, dated 15 December 1890, and mesne con- 
veyances to them, he having died after the year 1875. Defendants 
claimed from Isaac Spicer under a mortgage made by him to John 
©. Millis 15 February 1875, and duly probated and registered 4 April 
1881, and mesne conveyances to them. There was evidence that John 
C. Millis took possession of the premises after default in payment of 
the debt, and he and those claiming under him remained in possession 
for some years; and also evidence that defendants entered into pos- 
session under the deed from the widow and heirs, and held the pos- 
session for several years. We deem it unnecessary to recite the evi- 
dence in the view we take of the case. It is familiar learning that, at 
least, after default of the mortgagor in paying the debt secured by 
the mortgage, the mortgagee is entitled to the possession and 1s ac- 
countable to the mortgagor for rents and profits; and, nothing else 
appearing, the mortgagee, or his assignee, who has the same right, is 
entitled to recover upon the mere strength of the legal title so held by 
him. Wittkowski v. Watkins, 84 N.C. 457. 

The doctrine is thus stated in 27 Cyc. 1234: “By the strict doctrine 
of the common Jaw, a mortgage is entitled to the immediate possession 
of the mortgaged premises, in the character of the legal owner, and 
therefore, unless his right in this respect is waived or controlled by 
stipulation in the mortgage, he may, even before breach of condition, 
maintain ejectment and oust the mortgagor. But according to the 
modern equitable doctrine, which regards the mortgage as nothing 
more than a lien or security, the mortgagor is entitled to remain in the 
possession and enjoyment of the estate at least until breach of con- 
dition, even without the clause now commonly inserted in mortgages 
securing this right to him.” 

We have adopted the common-law rule, that a mortgage carries the 
legal title to the mortgagee, which he holds in trust for the security of 
his debt. A mortgage of land is not a mere pledge or chattel security. 
It was said in Williams v. Teachey, 85 N.C. 404: “In many of the 
States the strict legal relations of the parties resulting from the making 
of a mortgage have been changed, ‘for the most part by statute,’ re- 
marks & recent author, ‘so that a mortgage is regarded as a mere 
pledge, and the rights and remedies under it are wholly equitable, so 
that a second system has grown out of the first.’ 1 Jones Mortg., sec. 17. 
It is held that the mortgage though conveying land, passes but a chattel 
interest incidental to and partaking of the nature of the debt intended 
to be protected, and hence upon the death of the mortgagee it may be 
assigned by his personal representative. Ib., 796. Such is not the law 
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in this State, and the distinction is maintained between the legal 
(236) estate in the mortgagee and the equitable estate in the mort- 

gagor, created by the execution of the mortgage deed, while 
the latter is subject to dower and to sale under execution,” citing 
Hemphill v. Ross, 66 N.C. 477; Ellis v. Hussey, ib., 501; Isler v 
Koonce, 81 N.C. 378. Sec, also, Dameron v. Eskridge, 104 N.C., at p. 
625. As the mortgagee of land has the legal title, he is entitled to the 
possession. Parker v. Banks, 79 N.C. 480. 

It follows that, in this case, the defendants were entitled to recover, 
unless the plaintiffs could show that in some way they had acquired the 
title and right to the possession. The burden of establishing their right 
to a recovery was upon them, as plaintiffs, at the outset, and when the 
facts as to the conveyances appeared, or were admitted, as here, it of 
course remained with them. They contend that they have acquired the 
title as against the mortgagee and his assignees, the defendants, by the 
lapse of time, but if that can be set up in this action (it not being an 
action to redeem), under Revisal, sec. 390, susecs. 3 and 4, it does not 
appear whether or not the debt was paid, or if paid, at what time; and 
besides, the mortgagee or his assigns were in possession. But they 
further contend that about 1890 they acquired at least color of title by 
the deed from the widow to her assignor, James Cowan, and from him 
by mesne conveyances executed in 1893 and 1894 to herself. She testi- 
fied that her former husband, James Cowan, and herself were in posses- 
sion of the property, the lot being 200 feet wide, from 1891 until she 
sold a part of it to Mr. B. R. King, 182% feet of the lot at the corner, 
and she then kept the remainder, or 6714 feet at the western end her- 
self, and continued in possession of it, except that C. E. Goodwin, in 
1894, entered upon it, as she was told, and built a house or houses 
there. That she was absent from Wilmington, where the lot is situated, 
for two or three years about the time that Goodwin built the house 
upon it, and upon her return she discovered that Goodwin had built 
houses there and rented them, and afterwards in 1907 and 1908 she 
commenced this suit. | 

The court charged that if the plaintiff had continued in adverse pos- 
session of the land for seven years from the date of the deed, which she 
claimed to be color of title, she would be entitled to recover, and they 
would answer in her favor, that she is the owner of the land described 
in the complaint and entitled to the possession thereof, it being admit- 
ted that the title to the land is out of the State. This instruction was in 
plaintiff’s favor, and all, and perhaps more, than she had any right to 
expect from the court, ‘ond the jury found against her. The assign- 
ments of error cannot be sustained. , 


N.C] SPRING TERM, 1918. 253 


WEATHERSBEE &. GooDWIN. 


i ee, 


First assignment: The testimony of Lucy Faires, which was (237) 
excluded, was not material in the view we take of the case; and 
if it was, it could not have changed the result, 

Second assiznment: We have not regarded the alleged possession of 
J. C. Millis, the mortgagee, as material, but have considered him as 
holding the legal title in trust for the plaintifis, who are the assignees 
of the equity of redemption (Dickerson v. Simmons, 141 N.C. 825), 
and the trust as still open. But notwithstanding this contention, which 
we have favored, the mortgagee had the legal title, though in trust, 
and was entitled to the possession, and was constructively in possession, 
if there was no actual possession by any one (Cahoon v. Simmons, 
29 N.C. 189; Drake v. Howell, 133 N.C. 163, 165, 166), and the legal 
title and constructive possession is sufficient for a recovery in eject- 
ment against one who enters not having a better title. We will present- 
ly refer more fully to this principle as applied to the trust relation of 
mortgagee and mortgagor. 

Third assignment: As we have already said, the mortgagee has been 
regarded as holding in trust for the mortgagor, but that does not alter 
his right to the possession of the land, as against the mortgagor, unless 
the latter has, by some special circumstance, shown his superior right 
to the same, which has not been done here. 

Fourth assignment: This was a correct instruction, for, as we have 
intimated, it only states that, nothing else appearing, plaintiffs hold 
the equity of redemption by conveyance from the mortgagor and 
mesne conveyances to her, and defendants hold the legal title of the 
mortgage by deed from him and mesne conveyances to them, the latter 
have the better title and right to the possession, unless the plaimtiffs 
have in some way shown a better title, which she has not done. The 
jury have even decided that she had no sufficient adverse possession, if 
any at all; and we are of the opinion that, upon her own showing, she 
did not have such adverse possession for the length of time required to 
ripen her title, even if she had color of title. 

The fifth, sixth, seventh, cighth, and ninth assignments of error are 
fully covered by what we have already said. The jury have found cor- 
rectly, as we are of the opinion that plaintiff’s possession was not ad- 
verse under Parker v. Banks, supra; and if not adverse, what the judge 
said about the necessity of defendants having adverse possession to 
restore the title to themselves was immaterial as they had not lost the 
title by any adverse possession, and, therefore, they need not acquire 
what they had not lost. The plaintiffs being assignees of the mortgagor, 
their possession could not be considered as adverse to the defend- 
ants, who were assignees of the mortgagee, Plaintiffs have, in this 
case, claimed that the possession of the mortgagee, or his assignees, 
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(238) could not be adverse to her as they held in trust for her, and 

formerly for her assignors. And the converse, therefore, 1s equal- 
ly true, that the mortgagor in possession holds under the mortgagee 
and not against him, unless some break in the trust relation, as, for 
instance, a hostile possession or repudiation of the trust is previously 
shown. Mere possession is not sufficient for this purpose. 

The Court said in Parker v. Banks, 79 N.C., at p. 483: “The mort- 
gagor in possession sold and conveyed to his tenant, also in possession, 
the mortgage having been duly registered prior to the sale by the mort- 
gagor. It is insisted that the purchaser having continued in possession 
for seven years after his purchase before the beginning of this action is 
protected by the statute of limitations against this action by the as- 
signee of the mortgagee. It is well settled that the mortgagor is the 
tenant of the mortgagee, and therefore that his possession is not hostile 
or adverse to the mortgagee; nor can the mortgagor make any lease or 
contract respecting the mortgaged premises effectual to bind the mort- 
gagee or prejudicial to his title; neither can the assignee of the mort- 
gagor hold possession adverse to the mortgagee unless the assignee has 
taken a conveyance without notice. But where a bona fide purchaser 
from the mortgagor entered without notice of the mortgage (which was 
not registered till after the commencement of the ejectment suit), and 
he and those claimmg under him had been in the continual possession 
of the premises claiming under color of title for more than the time 
limited by statute, it was held in this State sufficient to bar the mort- 
gagee or any claiming under him. Baker v. Evans, 4 N.C. 417. And such 
is the general doctrine. Perkins v. Pitts, 11 Mass. 125; Newman v. 
Chapman, 2 Rand. (Va.), 93; Angel on Limitations, 554; Wellborn v. 
Finley, 52 N.C. 228. Apply these principles to our case: It was virtual- 
ly decided in Fleming v. Burgin, 37 N.C. 584, that a registered mort- 
gage is notice to a subsequent purchaser from the mortgagor. This de- 
cision has been approved and affirmed in Leggett v. Bullock, 44 N.C. 
283, and in McLennan v. McLeod, 70 N.C. 364, and such being the 
obvious policy and purpose of our registration laws, as well as the con- 
venience and good sense of the thing, it may now be considered as set- 
tled in this State, that the purchaser from the mortgagor, or the mort- 
gagee, alter a mortgage duly registered, is a purchaser with notice. 
Adams Eq., 152; 2 Kent 172. The intestate of the defendant, then, 
purchased with notice of the mortgage and took only such title as the 
mortgagor had, and subject to all the stipulations contained in the 
mortgage deed. He simply took the place of the mortgagor and as the 
mortgagor cannot claim adversely to the mortgagee, neither can his 
assignee with notice. The right of the purchaser can in no case go 
beyond his own title, and whatever appears in the registered mort- 
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gage is as much an integral part of his title as if it had been in- (239) 
serted in his deed from the mortgagor. Such notice therefore 1s 
of the most conclusive nature and is unsusceptible of being rebutted or 
explained away. 2 White & Tudor Eq. Cases, 21 LeNeve & LeNeve, 
and notes.” 

So far, Justice Bynum has shown what the relation of mortgagor and 
mortgagee is, and how it is affected by either of them having pos- 
session of the land. He then practically applies the principle in these 
words: ‘The defendant acquired by the purchase only that which the 
mortgagor could rightfully convey, to wit, the equity of redemption in 
the land; and nothing short of the payment and discharge of the mort- 
gage debt will change his relations with the mortgagee. Adams Kq., 
110. It follows that the deed from Pool to Banks, a purchaser with 
notice, conveyed the equity of redemption only, and that such title is 
not that colorable title, a possession under which for seven years will 
bar the martgagee’s right of action. The only limitation upon the mort- 
gagee’s right of action in this case is contained in C. C. P., sec. 31 (3), 
which prescribes that where the mortgagor has been in possession, the 
action for foreclosure or sale shall be brought by the mortgagee within 
ten years after forfeiture of the mortgage, or after the power of sale 
became absolute, or within ten years after the last payment on the 
debt. Such time has not elapsed in this case. 

“Take another view of this action: Even assuming that Pool’s deed 
to Banks was a colorable title, it has been long settled that the pos- 
session under it, to bar an action under the statute, must be an ad- 
verse possession. The constructive possession was in the mortgagee, 
and that continued until an adverse possession commenced, and that 
adverse possession must have continued seven years before the right 
of possession of the first grantee could be lost. Slade v. Smith, 2 N.C. 
248, But the law never presumes a wrong; hence he who alleges an ad- 
verse possession against the better title must show it as well as allege 
it.” 

It would scem that this statement of the law answers conclusively 
the plaintiffs’ objections. The charge of the judge, instead of being ad- 
verse to the plaintiff, went to the extreme verge of the law, if not be- 
yond, in their favor, and they have no ground of complaint. This is not 
an action to redeem from the mortgagee, but a straight action of eject- 
ment, with no equitable element pleaded. The statute of limitations is 
not, therefore, really involved (Cone v. Hyatt, 182 N.C. 810); and if 
it were, there has been no evidence to show that it applies beneficially 
to the plaintiffs. There is no proof here of actual payment of the in- 
debtedness secured by the mortgage, and the fact is, so far as appears, 
that the trust relation is still open, and, therefore, Parker v. Banks, 
supra, applies. 
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(240) The case has been tried on its merits, with proper instructions 
to the jury, so far as the plaintiffs are concerned, and their ex- 
ceptions therefore were not well taken, and must be overruled. 
No error. 


Cited: Bank v. Wysong & Miles Co., 177 N.C. 292; Stevens v. Turl- 
ington, 186 N.C. 194, 195; Crews v. Crews, 192 N.C. 682; Bank v. Lum- 
ber Co., 193 N.C. 760; Montague v. Thorpe, 196 N.C. 164; Alexander 
v. Bank, 201 N.C. 452; Bank v. Jones, 211 N.C. 318, 319; Mills v. 
Building & Loan Association 216 N.C. 667, 668; Ownbey v. Parkway 
Properties Co., 222 N.C. 56; Cleve v. Adams, 222 N.C. 214; Anderson 
v. Moore, 233 N.C. 301. 





MARY IDA SWAIN Et aL. v. DAVIS CLEMMONS ET At. 
(Filed 27 March, 1918.) 


1. Costs—Lands—-Title—Disclaimer. 
A defendant in an action concerning land should enter a disclaimer if 
he does not claim the land in controversy, or does not intend to litigate 
with the plaintiff, in order to escape the payment of costs. 


2. Costs—Lands—-Title—Part Recovery—Admissions on Trial. 


Where the pleadings raise the issue of title or right of possession of the 
parties, and the plaintiff recovers a part of the land, he is entitled to his 
cost of the defendant; and this applies to the adjudication of the question 
of title alone (Revisal, sec. 1264); and where the plaintiff has been re- 
quired to introduce evidence of his title to the whole of the locus in quo, 
and then defendant consents that the court charge the jury to find for the 
plaintiff if they believe the evidence as to a certain part, and the issue is 
found for the defendants as to the remaining land, the costs of the action 
are properly awarded against the defendant. 


ALLEN J., dissents. 


CIVIL ACTION, tried before Bond, J., and a jury, at Spring Term, 1918, 
of BrRuNSWICK. 

This is an action for the recovery of land, and was before us at a 
former term, being reported in 172 N.C. 277, where the facts will be 
found, together with an explanation of the controversy. 

The plaintiffs alleged in their complaint that they were owners of 
the Burns tract (described by metes and bounds) and entitled to the 
possession thereof. This was denied in the answer. Plaintiffs then al- 
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leged, in the second section, that defendants were in possession of a 
part of the said land known as the “Island Tract.” This also was de- 
nied by defendants. The court, without objection, as appears from this 
record, submitted the following issues to the jury, which, with the 
answers of the jury thereto, are as follows: 

1. Are the plaintiffs owners and entitled to the possession of the 
tract of land described in the complaint known as the Burns Tract? 
Answer: “Yes.” 

2. Is the island in controversy, shown on the map between North 
Run and South Run, a part of said Burns Tract described in the com- 
plaint? Answer: “No.” 

3. If said island is not a part of the Burns Tract described in (241) 
the complaint, have plaintiffs acquired title to said island by 
adverse possession? Answer: “No.” 

4. Did defendants authorize the removal of timber from said island 
by the Wacamaw Shingle Company? Answer: “Yes.” 

5. What damages, if any, are plaintiffs entitled to recover of defend- 
ants? Answer: “Not any.” 

And thereupon the court entered the following judgment: 

“This cause coming on to be heard before Bond, judge presiding, and 
a jury, and it appearing that after the plaintiffs had introduced a num- 
ber of witnesses tending to show possession under color of title for more 
than twenty-one years of the land described in the complaint, outside 
the piece called the island, the defendants then admitted to the court 
that they had no objection to the court charging the jury that if they 
believed the evidence in the case they should answer the first issue 
‘Yes,’ which involved the title to all the land in controversy except 
the island, but which said issue did not include any part of the island, 
which was done, and the cause proceeded thereafter to its conclusion, 
the verdict being returned as appears of record. The court being of 
the opinion, considering the state of the pleadings and the time the 
admission was made, that as the result of the verdict the plaintiff 
would be entitled to a judgment that they recover the costs of this 
action. Upon consideration thereof, the court adjudged that the plain- 
tiffs, Mrs. Ida Swain and others, according to their respective in- 
terests, together own in fee simple the tract of land described in the 
complaint, known as the Burns Tract, shown on the map used on 
trial of this case, a copy of which is to be attached to and filed as a 
part of this Judgment. 

“Tt is further adjudged that the plaintiffs own no interest in any of 
the lands called the island, being bounded by the North Run on one 
side and by the South Run on the other, and located in the northeast- 
wardly part of the said plot; the northeastwardly boundary of the 
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lands which is adjudged to be the property of the plaintiffs is the 
southern one of the two runs, one marked on map North Run and the 
other marked the South Run. 

“Tt is further adjudged that the plaintiffs recover of the defendants 
no damage. 

“{t is further adjudged that the plaintiffs recover of the defendants 
and sureties to the defense bond the costs of this action to be taxed by 
the clerk of the court.” 

To that part of the judgment which taxed the Actendnnts: with the 
costs of this action, or any part thereof, the defendants excepted and 

a 


(242) 


C. Ed Taylor and Robert Ruark for plaintiffs. 
Crammer & Davis for defendants. 


Waker, J., after statmg the case: The issues between parties to an 
action are raised by the pleadings. If a defendant is sued for the reeov- 
ery of land, a part of which he does not claim or about which he does 
not intend to litigate with the plaintiff, he should enter what is known 
as a disclaimer; and when he docs so, he cannot be taxed with any 
costs relating to that part of the land; but when, instead of doing so, 
he takes issue with the plaintiff as to all of the land, and plaintiff re- 
covers any part of it, he is entitled to recover his costs, although he 
may have failed to recover the other tract. And this rule applies, even 
though only a question as to the title, and not as to the right of pos- 
session, is raised as to the part en the plaintiff recovers. Revisal, 
‘see. 1264, provides: “Costs shall be allowed, of course, to the plain- 
tiff upon a recovery in an action for the recovery of real property, or 
when a claim of title to real property arises on the pleadings, or 18 
certified by the court to have come in question at the trial.” 

It will be noted that this statute is not confined to a recovery of 
real property—that is, of the title and possession—but it is sufficient 
that the plaintiff has recovered only to the extent of having the title 
adjudged to be in him, for the language is that when a claim of title 
to real property 1s involved, or is certified by the court to have come 
in question and plaintiff has succeeded in having a favorable decision 
upon his claim, he shall have his costs, and so have we decided in sever- 
al cases. 

“The statute (The Code, sec. 525, now Revisal, sec. 1264) prescribes 
that costs shall be allowed, of course, in favor of the plaintiff upon a 
recovery in an action for the recovery of real property, or when a 
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claim to real property arises on the pleadings, or in an action to re- 
cover possession of personal property. But the defendant shall be al- 
lowed costs in such actions unless the plaintiff be entitled to costs there- 
in. There is no provision that limits the allowance of costs in favor of 
the plaintiff in case of only a partial recovery in such action. The 
language of the statute as to them is comprehensive and without ex- 
ceptive provision.” Wooten v. Walters, 110 N.C. 251 (defendant’s ap- 
peal, at p. 258). 

‘A case was within the meaning of section 525 of The Code, wherein 
‘a claim of title to real property arose in the pleadings,’ and the plain- 
tiff, if the issue based thereon was found in his favor, was entitled to 
judgement declaratory of his title, and for nominal damages, if none 
had been assessed, with costs. The statute in this respect is in af- 
firmance of the principle established before its enactment.” 
Moore v. Angel, 116 N.C. 843, 856. But the case of Bryan (243) 
v. Hodges, 151 N.C. 413, would seem to be directly applicable. 

There the issues were: 

1. Are the plaintiffs, or either of them, the owners of and entitled to 
the possession of the land described in the complaint, or any part 
thereof? Answer: “Yes, the plainitffs are the owners and entitled to 
the possession of all the lands described in the complaint, except that 
100-acre tract claimed by defendant, as shown on plat by red lines; 
and the lines of the plaintiffs should run with the lnes of Hodges and 
Hartley, as shown on plat by purple line and dotted red lines.” 

2. What damages are the plaintiffs entitled to reeover, if any? An- 
swer: ‘None.’ 

The plaintiffs’ counsel, upon the rendition of the verdict, requested 
the court, in due form and apt time, to tax the defendant with the 
costs. This motion was denied, and the plaintiffs excepted. 

This Court said on the appeal: “We are of opinion that the judge 
erred upon the question of costs. As the defendants denied the title of 
the plaintiffs and the right of possession of the plaintiffs to the entire 
tract, they were necessarily required to prove their title and incur the 
costs and expense of so doing, and under the able and clearly expressed 
opinion of Justice Avery, speaking for the Court in Moore v. Angel, 
116 N.C. 848, the plaintiffs were entitled to a judgment for their costs. 
Cowles v. Ferguson, 90 N.C. 309; Harris v. Sneeden, 104 N.C. 369; 
Murray v. Spencer, 92 N.C. 264; Revisal, sec. 1264. In not ruling in 
favor of the plaintiff upon the question of costs, the court erred, and +o 
this extent the judgment is modified.” See, also, Vanderbilt v. John- 
son, 141 N.C. 370. 

In this case the plaintiffs were required to prove their title to the 
Burns Tract of land, or that part of it not embraced by the Island 
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Tract. It will be observed that the defendants denied both plaintiffs’ 
title and right of possession to the Burns Tract, and plaintiffs re- 
covered judgment as to a part of that tract. This entitled them to 
their costs. It makes no difference that defendants, after some of the 
evidence was introduced, admitted plaintiffs’ title and right of pos- 
session to all of the Burns Tract outside of the Island Tract. The ad- 
mission came too late for the purpose of saving the costs. The plain- 
tiffs had already incurred expense, and it would be manifestly unjust 
under the circumstances to deprive them of reimbursement for their 
outlay, even if the statute was not so explicit in allowing them to 
plaintiffs. 
No error. 


Cited: Parker v. Parker, 176 N.C. 201; In re Hurley, 185 N. C. 423; 
Cody v. England, 221 NG. 45, 46. 
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| E. B. ATKINSON y. J. H. DOWNING. 
(Filed 27 March, 1918.) 


1. Parent and Child—Custody of Child. 
The prima facie right of parents to the care and custody of their infant 
children is a natural and substantive one which will not be interfered with 
by the courts unless the good of the child clearly requires it. 


2. Same—Child’s Welfare. 
While this parental right is fully recognized in this State, it is further 
held that the welfare of the child is also entitled to full consideration and 
on especial facts may become controlling in the disposition of its custody. 


3. Same-—Habeas Corpus. 

It appearing in the present case that a female child, now 11 years of 
age, has been in the eare and custody of her grandparent since the death 
of her mother, four years ago and more; that said grandparent is amply 
able to take care of her, and that he has done so affectionately and prop- 
erly; that she has a secure and comfortable home with desirable neighbors 
and associates; that the father, the petitioner, though spoken of as a man 
of good character, could not and was not circumstanced to give the child 
the same dependable advantages of education and religious training and 
environment necessary to the child’s welfare, the judgment of the Superior 
Court awarding the child to the present custody of the grandparent will 

not be disturbed on appeal. 
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4. Appeal and Error—Parent and Child—Habeas Corpus——-Review of Evi- 
dence. 

Semble, on appeal in habeas corpus proceedings as to care and custody 
of children, the Supreme Court may not regard as final the findings of the 
Superior Court, but may consider and pass upon the whole record, in- 
eluding the testimony. 


Hapras corpus proceedings involving the right to present custody ol 
an 11-year-old female child, heard before Bond, J., at October Term, 
1917, of BLADEN. 

The petitioner being the father of the child and the respondent being 
the maternal grandfather. 

The court heard the testimony and made findings of fact thereon, in 
part, as follows: 

1. That petitioner is the father of the child, and the child is now 
about 11 years of age. 

2. That the mother of the child died at the home of the mother’s 
father seven or eight years ago. That several months prior to the death 
of his daughter, at her request, the respondent, her father, took her to 
his house, and at his expense took care of her, furnished medical at- 
tention, bore all the expenses of same and paid the costs of her funeral. 

That the petitioner has never paid any part of the same to the 
respondent. (245) 

3. That a very short time before the death of the mother of 
the said child, she, in the presence of her husband, she being sick at the 
time, stated that she expressly desired that the grandparents of the 
child should keep it to raise, and in the presence of the petitioner, his 
wife stated that her husband had not properly cared for and provided 
for her. That she had to die at 22 years of age, and that his neglect of 
her was the cause of 1t. 

4. That respondent, Downing, has sufficient means to take good 
care of said child, is of good character, and is fond of said child and 
anxious to do all that is necessary to give said child proper attention. 
That he owns about 1,000 acres of land in Bladen County; that the 
father of said child, with the exception of a few small gifts, has done 
nothing to raise said child since her mother’s death or to mect any of 
the expenses of the child’s being raised to this time. 

5. That the petitioner has married a second wife. He owns no home 
and has no property, real or personal; that he works for wages and did 
not properly provide for his first wife when she was living; that said 
child has first cousins of her age to associate with where she now lives 
at her grandfather’s; that said girl has been sent to school by the 
cyandfather and can now read and write fairly well for her age; that 
she goes to Sunday-school and is visited and attended to by her aunts; 
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that a schoolhouse is soon to be erected near enough to the home of 
the grandfather to furnish better educational facilities than heretofore; 
that there is no evidenee tending to show that said wife wants the girl 
in her home. 

6. That on this hearing, witnesses testified that the general charac- 
ter of the petitioner, father of the girl, is considered good, but by 
reputation he did not provide properly for his first wife, and the court 
finds the last of said facts to be true. As to his character, the court 
finds his general reputation is considered good. He behaves himself 
properly and is considered a well-behaved man as to truth and treat- 
ment of other people. No witness testified that his general character 
is bad, but the witnesses who testified as to his character stated that 
he had never been considered a thrifty man. The court further finds 
he neglected his first wife and has done practically nothing to help 
raise the child. 

7. The court further finds from the evidence that the petitioner is 
now working in a knitting mill in the capacity of a machinist, and is 
getting $2.50 per day for the time he works. That he owns no property, 
either real or personal; that in the past he has worked at times and at 
other times has failed to be employed, and has frequently moved from 
place to place. i 

8. The court further finds that the interests of the said child will be 

best promoted by letting her live with her grandfather, where 
(246) she has been since she was about three or four years of age, she 
being now about 11. 

The subsequent findings do not materially affect the legal aspects 
of the controversy. 

Upon his findings, the court entered judgment as follows: 

“Upon the foregoing findings of fact, it is adjudged by the court that 
the best interests of the child require that she be allowed to stay at her 
erandfather’s, and it is ordered and adjudged by the court that the 
writ be dismissed, and that said child remain in the custody of her 
erandfather; that her father be allowed to visit her, and that said 
father is hereby enjoined and restrained from removing or having said 
child removed from the custody of her grandfather. It is also adjudged 
by the court that the costs of this proceeding be paid by the petitioner, 
Kk. B. Atkinson.” 

From this judgment the petitioner appealed. 


J. Alden Lyon, H. L. Lyon, and A. H. Pat for plainteff. 
Maclean, Varser & MacLean for defendant. 


Hoxe, J. Itis fully recognized in this State that parents have prima 
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facie the right of the custody and control of their infant children, a 
natural and substantive right not to be lightly denied or interfered 
with except when the good of the child clearly requires it. In re Mercer 
Fain, 172 N.C. 790; In re Mary J. Jones, 153 N.C. 312; Newsome v. 
Bunch, 144 N.C. 15; Latham v. Ellis, 116 N.C, 30. 

In the case of Mary Jane Jones, it is held that ‘this paternal mght 
should prevail whenever, being of good character, they have the ca- 
pacity and disposition to care for and rear their children properly in 
the walk of life in which they are placed, a right growing out of the par- 
ents’ duty to provide for their helpless offspring, not only enforeible as 
a police regulation, but grounded in the strongest and most enduring 
affections of the human heart. A substantial right, therefore, not to 
be forfeited or ignored except in some way or for some reason es- 
tablished or recognized by the law of the land.” It is also held with us 
in well-considered cases, and they are in accord with the rule now 
generally prevailing, that this right of the parents is not universal and 
absolute; but even as between individuals, the same may be modified 
and disregarded when it is made to appear that the welfare of the child 
clearly requires it. In re Alderman, 157 N.C. 507; In re Turner, 151 
N.C. 474; In re Samuel Parker, 144 N.C. 170. 

In Alderman’s case, supra, it was held that on proceedings in habeas 
corpus by a father for the possession of his child in the custody of the 
mother, the mother’s possession of the child will not be disturbed 
if it appears that therein the physical and moral and spiritual (247) 
welfare of the child will be the better preserved. 

In Turner’s case the opinion quotes with approval from Chancellor 
Kent, to the effcet “That the father, and on his death the mother, is 
gencrally entitled to the custody of their infant children, inasmuch as 
they are their natural protectors for maintenance and education, but 
the courts of justice may, in their sound discretion and when the morals 
or safety or interests of the children strongly require it, withdraw 
the infants from the custody of the father or mother and place the care 
and eustody of them elsewhere.” 

And in the case of Samuel Parker, it was said in the concurring 
opinion, that in this country the disposition of the child rests in the 
sound legal discretion of the court, and it will be exercised as the best 
interests of the child may require, citing Newsome v. Bunch, 142 N.C. 
19; Tiffany on Persons and Domestic Relations, p. 808; Shouler on 
Domestic Relations, see. 240. 

And, further: “The best interest of the child is being given more 
and more prominence in cases of this character and on especial facts 
has been held the paramount and controlling feature in well-eonsidered 
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decisions,” eiting Bryan v. Lynn, 104 Ind. 227; In re Welsh, 74 N.Y. 
299; Kelsey v. Greene, 69 Cann. 291. 

Considering the facts presented in the light of these principles, we 
concur in his Honor’s view that, under present conditions, the child 
should be allowed to remain with the grandfather, who with the grand- 
mother has had the care and maintenance of the child since its mother’s 
death, seven or eight years ago; that it has a safe and pleasant home 
with desirable associates and neighbors, and where it is being well 
cared for and instructed, while the conduct of the father, though he is 
spoken of as a man of good character has not hitherto been such as to 
give assurance of that environment and watchful and intelligent 
care and attention that would justify the Court in removing the child 
from its present home and surroundings. 

We were cited by appellee to several authorities to the effect that 
the findings of the court below were conclusive with us except on an 
entire lack of evidence to support them. These cases were principally 
in civil causes of an ordinary kind heard on report and findings of a 
referee and of a judge on exceptions noted in which the position is un- 
doubted. In cases of the present kind, and as now advised, while there 
is seeming conflict of authority on the subject, we are inclined to the 
opinion that the entire case, including the findings of the court, is sub- 
ject to review on appeal. The question is not presented, however, as, 
in the present instance, we sce no reason for disturbing the conclusions 
of the court below, either of fact or law, and on the record the judg- 
ment must be 

Affirmed. 


Cited: In re Means, 176 N.C. 311; In re Warren, 178 N.C. 45; Brick- 
ell v. Hines, 179 N.C. 255; State v. Burnette, 179 N.C. 743; In re 
Hamilton, 183 N.C. 58; Clegg v. Clegg, 186 N.C. 37; In re Caston, 187 
N.C. 514; In re Shelton, 203 N.C. 78; In re Foster, 209 N.C. 494, 
Browning v. Humphrey, 241 N.C. 287; James v. Pretlow, 242 N.C. 
104; S. v. Smith, 248 N.C. 172; Holmes v. Sanders, 246 N.C. 201. 
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GEORGE PENDLETON, KATE B. POOL, E. F. AYDLETT Er at. Y. 
MISSOURI WILLIAMS, MARION WILLIAMS et at. 


(Filed 27 March, 1918.) 





Judgement—Hstoppel——Estates—Contingent Interests——Statutes. 

A former action determined before the enactment on the subject by the 
Legislation, holding that contingent remainders in lands, etc., cannot be 
sold unless all persons who may by any possiblity be interested, united 
in such decree, cannot estop the parties to proceedings thereafter brought 
under the provisions of the Statute, Pell’s Revisal, see. 1590, authorizing 
the judicial sale of property, or portions thereof, when there is a vested 
interest with remainder over to persons not in being, or when the contin- 
vency has not yet happened, ete. 


Estates—Contingent Interests—Judicial Sales — Statutes — Constitu- 
tional Law. 

Pell’s Revisal, sec. 1590, authorizing the sale of land affected with con- 
tingent interests, does not interfere with the essential rights of ownership 
but operating in addition to those already possessed, is constitutional and 
valid. 


. Estates—Contingent Intcrests—Judicial Sales—Statutes. 


An estate to G. and K. in the event either die without issue then to 
the other, ete, and should both die without issue, then to R: Held, G. 
and K. took vested interest in the lands under the provisions of our sta- 
tute, Pell’s Revisal, sec. 1590, and it is subject to judicial sale under the 
terms and provisions of the statute. Smith v. Witter, 174 N.C. 616, and 
other like eases, cited and approved. 


Sstates—Contingent Interest—Qualified Fee—Vested Rights. 

The owner of a base or qualified fee, determinable on a contingency, 
has a vested interest in the property while it endures, with a fixed right 
af present use and control, and may exercise over it all the acts or privi- 
leges of the owner in fee simple absolute, except. that he cannot alien the 
property freed from the contingeney by which it is determined. 


Estates-—Contingent Interests—Vendor and Purchaser-—~Fee-Simple 
TVitle—Application of Funds. 

A purchaser at a sale of land with contingent interests allowed under 
the provisions of Revisal (Pell’s), 1590, acquires a fee simple title, upon 
payment of purchase price to the court or person authorized to receive it, 
without being required to see to the application of the funds, and on such 
payment made is quit of all obligations concerning if. 


Appeal and EHrror—Objections and Exceptions—-Judgments——Estates-— 
Betterments——Estoppel. 

Where a preliminary judgment in proceedings to sell lands with con- 
tingent interests (Revisal, sec, 1590) provides for the payment of better- 
ments to the life tenant, and in this respect the judgment is not excepted 
to or appealed from, it is conclusive upon the parties as an estoppel. As 
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to whether under the facts of this case such betterments are allowable, 
Quaere? 

7. Estates—Contingent Interests—Judicial Sales—Funds—Court’s Dis- 
cretion—~Life Tenant—Interest. 

The preservation of the proceeds of the sale of lands, affected with con- 
tingent interests, under Pell’s Revisal, sec. 1590, is referred to the sound 
discretion of the trial judge and in this case no error is found to the order 
requiring the funds to be paid into the office of the clerk of the Superior 
Court, to be loaned out by him or otherwise invested as required by law 
until the happening of the contingency, except that it should be so modi- 
fied as to require that interest on these loans be allowed the owners of 
the particular estate, whether the estate, under correct interpretation of 
the deed, be one for life to be enlarged into a fee, or a fee simple, deter- 
minable on their death without issue, it appearing that they were given 
the usufruct of the land. 


(249)  Civin action to sell land for partition and reinvestment, part 
of same being affected by contingent interests, instituted to No- 
vember Term, 1916, of Pasquotank; Justice, J. 

The rights of the parties and respective interests in the property are 
chiefly dependent on a certain deed bearing date March, 1883, in which 
A. L. Pendleton, the owner of the property, and Charles Guirkin, as 
trustee holding under a trust deed from said Pendleton, to secure two 
small claims due from him to his then wife, Jane Pendleton, conveyed 
the same to Jane R. Pendleton and others, habendum as follows: 

“To have and to hold the above mentioned and described . . . prop- 
erty unto the said Jane R. Pendleton for and during: the term of her 
natural life free from the contro] and incumbrances of any and all 
persons whatsoever. 

“To have and to hold one-third of the remainder unto the said Rob- 
ert D. Williams and his heirs forever. To have and to hold the other 
two-thirds of the said remainder in equal parts in severalty unto the 
said George W. Pendleton and Kate Pendleton, each for his or her 
natural life; but if the said George or the said Kate shall die, leaving 
issue of their body, or the body of either, or the issue of said issue, 
living at the time of his or her death, then to have and to hold the 
part of the one so dying and so leaving lineal heirs unto the said 
George W. or. unto her, the said Kate, and his or her heirs in fee for- 
ever. But if the said George W. or the said Kate shall die without 
leaving issue, or the issue of such, at his or her death, then to have 
and to hold the remainder after their life estate unto the said Robert 
D. Williams and his heirs in fee. But if either the said George or the 
said Kate shall die, not leaving issue of the body of the one dying, 
but leaving the other surviving, then to have and to hold the part of 
one so dying, one moiety thereof unto the said Robert D. Williams 
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and his heirs, and one-half thereof unto the survivor for and during 
the term of their natural life, and if the survivor shall die, leaving 
issue living at his or her death, or the issue of such, then to 

have and to hold the part last mentioned unto the said survivor (250) 
and his or her heirs. But if the survivor shall die, not leaving 

issue at his or her death, or the issue of such, then the remainder ot 
said life estate herein granted to have and to hold unto the said Rob- 
ert D. Williams and his heirs. The object of thus limiting the estate 
herein granted being to secure the same to the blood of the said Jane 
R. Pendleton in exclusion of the relatives of the half-blood of the 
said George W. and Kate on side of their father and said Andrew L. 
Pendleton.” 

It appears that Jane R. Pendleton 1s dead; that Robert D. Williams, 
a child and one of her heirs at law and one of the grantees in said deed, 
is dead, having him surviving his widow and Missouri and four chil- 
dren and heirs at law who are parties defendant, and suz jurzs and. duly 
served with process; that during the life of said R. D. Williams, on 
judgment duly docketed and execution against him, his one-third vest- 
ed interest in the property was sold and same was purchased by EE. F. 
Aydlett and T. B. Flora and the latter having since died, his children 
and heirs at law are among the petitioners; that said Flora and Ayd- 
lett, shortly after the purchase of R. B. Williams’ interest, bought and 
received a deed for the life-interest in the property and made certain 
valuable improvements on the place, for which they were adjudged en- 
tited to receive out of the proceeds of present sale the sum of $300, 
in addition to their one-third interest in the estate of R. B. Wilhams, 
acquired by execution sale. 

The parties plaintiff and copetitioners in the present action are 
George B. Pendleton and Kate Pendleton Pool, the children, two of 
the three children and heirs at law of Jane R. Pendleton, deceased; 1. 
¥, Aydlett and the children and heirs at law of J. B. Flora, copurchaser 
with Aydlett, at execution sale, of the vested interest of R. B. Williams, 
including 8. H. Johnson, who married a daughter of J. B. Flora, de- 
ceased, and who is the purchaser in the present proceedings. 

The defendants, as stated, are the widow and heirs at law of R. D. 
Williams, who have been duly made parties defendant and file no an- 
swer. 

It also appeared by admissions made on the argument that hereto- 
fore, to wit, at Spring Term, 1892, on proceedings instituted before the 
clerk and duly transferred to civil issue docket, an application was 
made to sell this Jand, dependent on this very deed for partition and 
relief, and was denied on the ground that, under the facts and the law 
then existent, the courts were without power to make such a decision. 
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At February Term, 1917, before his Honor F. A. Daniels, Judge, a 
decree was entered for want of answer, declaring the rights of the par- 
ties in the property and ordering a sale and also an assessment to be 

allowed of $300, by reason of improvements, as heretofore stat- 
(251) ed. Report was made of said sale to March Term, 1917, and, 

on an increased bid, another sale was ordered. On this sale, 
report was made to June Special Term, 1917, before his Honor M. H. 
Justice, Judge, S. H. Johnson being the purchaser, the report stating 
and it being admitted that the sale and purchase were on condition that 
a good title would be made, On notice duly served, it was adjudged that 
a deed be made and the purchaser pay the price of his said bid. 

Decree was further made that one-third purchase money and the 
$300 assessment for improvements be paid to the owners of R. B. Wil- 
liams’ interest, Aydlett and the heirs at law of Flora and the remainder 
be paid to George B. Pendleton and Kate Pendleton Pool for their lives, 
they giving bond to account for same if the contingency arrived finally 
carrying their interests or any part thereof to the defendants, the 
widow and heirs at law of R. D. Williams; this last part of the decree 
being changed during the term so as to direct that the money repre- 
senting this interest be paid into the clerk’s office to be loaned out by 
him or otherwise invested as required by law until the happening of the 
contingency. 

To this last judgment, for payment of purchase money and distribu- 
tion of the proceeds, the purchaser, 8S. H. Johnston and George B. Pen- 
dleton and Kate Pendleton Pool, excepted and appealed. 


W.A. Worth for Pendleton et al., appellants. 
Ehringhaus & Small for Johnson. 


Hoke, J. In a former proceeding concerning this property, Aydlett 
v. Pendleton et al., 111 N.C. 28, it was adjudged that a sale for parti- 
tion could not be had on account of contingent estates and interests 
therein, the recognized rule at that time being correctly stated in the 
headnotes as follows: “A sale for partition will not be decreed when 
there are contingent remainders or other conditional interests therein 
unless all the persons who may be by any possibility interested unite 
in asking such a decree.” 

A like decision was soon thereafter made in Hodges v. Inpscombe, 
128 N.C. 57, and the position had long been the aceepted law of the 
State. : 

Neither the position, however, nor its application to this property can 
be rightly considered an estoppel on the parties to this present proceed- 
ing, the only question there determined being whether, under the law 
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and the conditions then prevailing, the owners or any of them had the 
right of compulsory sale, and soon after these rulings were made, the 
Legislature, in 1903, chapter 99, amended in chapter 548, Laws 1905, 
and again in 1907, the law on the subject now appearing in 1 Pell’s 
Revisal. sec. 1590, authorized the sale of property or the por- 

tions of it affected by interests of this character, by judicial de- (252) 
crec, wherever there was “a vested interest in real property with 

remainder over to persons not in being or when the contingency has not 
yet happened which will determine who the remaindermen are and, fur- 
ther, when it is made to appear that the interests of all parties require 
or would be materially enhanced by such sale.” Provision is made for 
service of process on all persons in being having an interest and for the 
proper representation and protection of the interests of persons not in 
being and not ascertainable before the happening of the contingency, 
and further, for the proper care of the proceeds by reinvestment in oth- 
er property, etc., or a loan of same under the court’s approval till a sat- 
isfactory investment can be found. Under certain conditions, the 
statute also authorizes the sale of a part of such property looking to 
the improvement of the remainder when such a course is found to be 
for the advantage of all persons having an interest, actual or potential. 

It is very generally recognized that statutes of this kind, being no 
interference with the essential rights of ownership, hut operating rather 
in addition to those already possessed by the owners of such estates, 
are well within the Legislative powers. Lawson’s Rights and Remedies, 
sec, 3867. 

And the act we are presently considering has been repeatedly ap- 
proved and applied by decisions of this Court, the law being construed 
to authorize a sale of the property or the portion of 1t affected by the 
contingent interest and not a sale of the contingent interest separately. 
Smith v. Witter, 174 N.C. 616; Smath v. Miller, 151 N.C. 620; Ander- 
son u. Wilkins, 142 N.C. 154; Hodges v. Inpscombe, 183 N.C. 199; 
Springs v. Scott, 1382 N.C. 548; where the subject of these sales is very 
fully discussed by our former Associate Justice Connor. And it may 
be well to note that this later decision of Hodges v. Lipscombe was in 
reversal of a previous decision in the same case, 128 N.C., supra, ad- 
ditional parties having been made in accord with the Court’s sug- 
vestion, so as to bring the later case within the provisions of the 
statute referred to. 

And the present case, too comes clearly within the statute, for 
whether the two-thirds interest held by George B. Pendleton and Kate 
Pendleton Pool is a life estate to be enlarged into 4 fee on the hap- 
pening of the contingency, a position which has the support of au- 
thority in case of a will (Shriver’s Lessee v. Lynn et al., 43 US, 48— 
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Howard, 2 ed.}, or whether, as intimated in the opinion in the former 
case, 111 N.C., supra, these parties had a determinable fee, this being 
the larger estate (Preston on Estates, 168), and the life estate being 
merged therein under the rule in Shelley’s case, in either event these 
parties held a “vested interest in real property,” within the meaning 
of the statute, and whether such an interest is owned in severalty 
(253) or in cotenancy with other like or vested interest, the power of 
- gale now exists under the law and according to the course and 
practice of the Court. 

A base or qualified fee, while it may be determined on a contingency, 
is a vested interest in the property while it endures. 

The owner of such an estate has the fixed right of present use and 
control of the property, holding the same unimpeachable for waste, 
assuredly by any of the ordinary actions, and may exercise over it all 
the acts and privileges of an owner in fee simple absolute except that 
he cannot by deed alien the property freed from the contingency by 
which it is to be determined. In Fearn on Contingent Remainders and 
1 Washburn on Real Property, 5 ed., p. 88, a vested estate is said to 
exist when there is an immediate fixed right of present or future enjoy- 
ment, a definition that has been accepted and illustrated in many well 
eonsidered cases, as in L’Etournean v. Hinquenet, 89 Mich. 310; S. vu. 
Brown, 27 N.J. Laws 13; Smith v. West, 103 Ill. 382. 

In the Michigan case it 3 is sald that ‘‘a vested estate, whether present 
or future, may be absolutely or defeasibly vested. In the latter case, it 
is sald to be vested subject to being divested on the happening of the 
contingency.” 

The case, therefore, comes clearly within the purpose and terms of 
our statute and the desirability and even the necessity for a sale being 
properly made to appear, a very valuable lot in the business center of 
a thriving city, subject and liable to great and increasing taxation and 
assessments and inadequately improved, the decree for sale has been 
properly made and the same sets forth and declares the interests of the 
parties as follows: One-third interest in absolute ownership in E. F. 
Aydlett and the heirs of John B. Flora, deceased, purchasers, at execu- 
tion sale, of one undivided third of the fee simple absolute, formerly 
owned by R. D. Williams and also an amount by way of bettermrents, 
consisting of a house built upon the property by said Aydlett and 
Flora while they occupied the same as purchasers of the life estate 
of Jane R. Pendleton. That George B. Pendleton and Kate P. Pool, 
coplaintiffs, were each the owners of a determinable fee in one un- 
divided third of the property, with remainders over, as stated, in the 
deed and with the ultimate remainder in R. D. Williams and his heirs 
in case they both died without issue. 
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There was neither appeal nor exception noted by any of the parties. 
Pursuant to this decree, the amount for betterments to Aydlett and 
Flora having been assessed at $300, the property was sold, report made 
and an inereased bid having been offered, a resale was ordered at 
which the property was bid off by 5. H. Johnston at $5,126. 

There was judgment confirming the sale and directing distribution 
of the proceeds to payment of costs, ete., to the $300 to Ayd- 
lett and Flora and one-sixth of the remainder paid each to (254) 
E. F. Aydlett and the heirs of John B. Flora; one-third of the 
remainder to be paid to George B. Pendleton, and one-third to Kate 
P. Pool, to be held by them subject to the contingencies of the deed, 
on their giving bond to properly secure the interest of the ultimate 
remaindermen. 

At the same term when this decree was rendered, on notice duly 

issued, payment was resisted by the purchaser on the ground that, by 
aoteement of all parties, his bid should be paid only on condition that 
the commissioners could and would make a good fee simple title. 
_ The court gave judgment that the deed be delivered and payment 
by the purchaser for the amount of his bid, and modified the former 
decree as to the distribution of the fund by directing that the portion 
of the fund ordered paid to George B. Pendleton and Kate P. Pool be 
paid into the clerk’s office to be lent out or lawfully invested until 
the happening of the contingency. 

From this last judgment, the purchaser, 8. H. Johnston, and the 
coplaintiffs, George B. Pendleton and Kate P. Pool, having duly ex- 
cepted, appealed. | 

So far as the purchaser is concerned, the statute having given the 
power of sale and all the parties in interest being before the court, 
there is no reason why a good title cannot be conveyed to him and he 
is in no way charged with the duty of seeing that the purchase money 
is properly distributed. When a purchaser has paid his bid into court 
or to the officers duly authorized to receive it, he is quit of all further 
obligation concerning it, and as to him the judgment must be affirmed. 
Wilkerson v. Brinn, 124 N.C. 723; R.C.L., title, Judicial Sales, sec. 85. 

As to the appellants, G. B. Pendleton and Kate Pendleton Pool, it is 
the rule that betterments in behalf of a life-tenant, by reason of im- 
provements on the property when he occupied it as life-tenant, cannot 
be allowed as against a remainderman. Northcott v. Northcott, ante, 
148; Merritt v. Scott, 81 N.C. 385; unless when they were made such 
life tenants held the property under the fair and reasonable belicf 
that he owned the same in fee. Fatson v. Kelly, 149 N.C. 282. On the 
record, however, we do not think this objection is open to appellants; 
in fact, we do not understand that they now make it, and this on the 


272 IN THE SUPREME COURT. (175 





RE 


ground that they joined in the complaint alleging that these better- 
ments were justly due the claimants. Nor did they appeal or note an 
exception to the preliminary judgment in which the right thereto was 
determined. In such case, this judgment should conclude them as to this 
right, being under the circumstances a final judgment on that ques- 
tion. Johnson v. Roberson, 171 N.C. 194; Davis v. Pierce, 167 N.C. 
135; Willams v. McFayden, 145 N.C. 156; Bradburn v. Roberts, 148 
N.C. 214. 
In addition to this, we are not at all assured that, as cotenants 
(255) in remainder, the facts, under certain conditions, would not call 
for some such allowance, the courts of equity leanmg more and 
more to an accounting in these cases where the circumstances fairly 
demand it. R.C.L., Title Cotenancy, sec. 103, citing among other cases, 
Brick v. Martin, 21 8.C. 590; Vaughn v. Langford, 81 S.C. 282. 

On the other exception, that the fund was ordered paid into court 
to be loaned or invested according to law, the statute directs that the 
proceeds from the sale of property or portions of it affected by con- 
tingent interests shall be sold for reinvestment, the property acquired 
to be held upon the same contingency and in like manner as the 
property ordered to be sold, and further, the court may authorize the 
loaning of the money, subject to its approval, until such time as it 
can be reinvested in real estate. 

From a perusal of the statute, it clearly appears that the pending 
care of this fund, whether as to reinvestment or its loan, is referred to 
the sound discretion of the court, and to this extent, the judgment as to 
these appellants is also affirmed. 

As we have endeavored to show, however, these parties are entitled 
to the usufruct of these interests, whether they have a life estate there- 
in to be enlarged into a fee or a fee simple determinable on their death 
without issue. 

This being true, the judgment will be so far modified that the interest 
on these Joans or the use of property purchased for reinvestment be 
paid or allowed them for and during the term of their natural life or 
until their ownership is determined by the contingencies affecting it. 

In this respect, therefore, the judgment as to these appellants is 
modified. 

Modified and afhirmed. 


Cited: Dawson v. Wood, 177 N.C. 168; McLean v. Caldwell, 178 N.C. 
426; Bynum v. Bynum, 179 N.C.17; Thompson v. Humphrey, 179 N.C. 
51; Crawford v. Allen, 180 N.C. 247; Poole v. Thompson, 183 N.C. 
598; Midyette v. Lumber Co., 185 N.C, 426; Construction Co, v. 
Brockenbrough, 187 N.C. 75; Waddell v. Cigar Stores, 195 N.C. 438; 
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DeLaney v. Clark, 196 N.C. 283; Smith v. Smith, 199 N.C. 8; Stepp v. 
Stepp, 200 N.C. 239; Spencer v. McCleneghan, 202 N.C. 671; Perry v. 
Bassenger, 219 N.C. 848; Butler v. Winston, 223 N.C. 426; Beam v. 
Gilkey, 225 N.C. 525; Neill v. Bach, 231 N.C. 395. 





RALEIGH REAL ESTATE COMPANY v. MOSER. 
(Filed 27 March, 1918.) 


1. Contracts—Options——Consideration — Withdrawal of Offer —- Accep- 
tance. 


An offer to sell upon commission certain lands to a preposed purchaser, 
so much in exehange and the balance in cash or on cerfain conditions of 
payment, is not a valid contract to convey the lands, but a mere option, or 
unilateral contract without consideration, which the owner could withdraw 
before acceptance. 


2, Contracts—Options—Acceptance—Evidence — Questions for Jury — 
Trials. 

Where the seller of lands upon commission under an option or unilateral] 
eontract containing certain conditions, and without consideration, tele- 
graphs the proposed purchaser, who was absent, asking bim when he could 
eome and close the deal, and a date is set in reply, the telegraphic cotn- 
munication is not an aeceptance of the proposal to sell, or to make it 
enforeible as a completed contract. 


3. Instructions—Trials—Recqucsts—Contracts—Options — Acceptance — 
Kividence-——Omissions. 

Where the evidence is conflicting as to whether the terms of an option 
without consideration to sell lands given to an agent for that purpose upon 
commission were withdrawn before acceptance, the question is one for the 
jury under proper instructions from the court; and where the court in- 
structs the jury that it would be binding if the agent had procured a pur- 
chaser who was at all times ready, able and willing to purchase the prop- 
erty upon the stated terms, it is reversible error for him to omit or refuse 
to charge that the defendant would not be bound by his option if he had 
withdrawn it before its acceptance. 


4. Instructions—Trials—Evidence. 
A correct request for instruction which is not supported by the evidence 
is properly refused. 


5. Evidence—Principal Agent—-Good Faith—Fraud. 

Evidence that an agent to sell land on commission was trying to get the 
best terms he could for a proposed purchaser is not alone, under the evi- 
dence in this case, sufficient of his bad faith or fraudulent purpose to 
obtain a greater price with the intention of appropriating the excess. 
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(256) 
CIVIL ACTION, tried before Devin, J., at June Term, 1917, of WAKE. 
There was a ‘verdict and judgment for plaintiff, and defendant ap- 
pealed. oa 


ER. N. Simms for plainteff. 
Manning & Kitchin and J. C. Little for defendant. 


Brown, J. This action is brought to recover of defendant $150, 
commissioners alleged to be due plaintiff upon a real estate transaction. 
The evidence shows that the defendant owned a house and lot on Polk 
Street, in the city of Raleigh, and that T. W. Fenner owned lot No. 6 
in Cameron Park, a suburb. The defendant had placed his house with 
plaintiff for sale at $3,500, the plaintiff to have 5 per cent commission 
for selling. The evidence shows that plaintiff had been negotiating 
with Fenner for a trade, and that Fenner had stated he would pay 
$1,350 “boot,” together with $150, plaintiff’s commission. : 

It appears that Fenner left the city without concluding the fede and 
before plaintiff had received specific authority to make it. Thereafter 
defendant signed and gave plaintiff the following paper-writing on 

Wednesday, 9 February 1916: 
(257) RateigH REAL ESTATE AND TRusT CoMPANY: 
| I agree to trade my house, No. 407 Polk Street, for lot No. 6 in 
Cree Park, together with §1, 350 difference coming to me. The 
$1,350 payable i in cash, if you can get same; if not, one-half cash and 
the balance in one year’s time, secured by a first mortgage on: house 
and lot, No. 407 Polk Street. 

After receiving such authority, the following telegraphic correspond 

ence was had: 


Raeicu, N. C., 9 February 1916. 


To T. W. FENNER, 
Scotland Neck, N. C. 


: Wire when to expect you here. We can trade. 


RaLeicH Reau Estate aNp Trust CoMPANY. 
ScoTLaAnD Neck, N. C., 9 eu 1916. 


RALEIGH REAL ESTATE AND Trust COMPANY, 
Raleigh, N. C. 
Will come Sunday. Will that do? Not convenient sooner. 


T. W. Fenner. 
RaeicH, N. C., 10 February 1916. 
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To T. W. FENNER, 
Scotland Neck, N. C. 


Be in Raleigh not later than Monday morning. 
RaLEIGH Reat Estate AND Trust COMPANY... 


We are unable to agree that this correspondence constitutes a valid 
and enforcible contract of exchange on the part of Fenner. It is true 
that before leaving Raleigh he had expressed a willingness to trade 
upon certain terms, but his proposition was not accepted and he did 
not confirm it by telegraph. He merely replied that he would be in 
Raleigh at a certain time. 

Neither is the writing signed by defendant a valid contract to con- 
vey. It was a mere option, a unilateral contract without consideration, 
which could be withdrawn before acceptance. It was authority for the 
broker to sell on the terms specified. As is said in Trust Co. v. Adams, 
145 N.C. 161: “The defendants having specified no definite time for 
the duration of the plaintiff’s employment as their broker when they 
appointed and authorized it to sell the lots, had the right to terminate 
it at will before any contract was affected with a purchaser, subject, 
however, only to the requirement of good faith.” | 

It is contended by defendant that he revoked this authority on Sat- 
urday, 12 February, before any trade was consummated and before 
Fenner arrived at Raleigh. 

As to what took place on the 12th, there is a conflict of evi- (258) 
dence. The plaintifi’s witness, Chamberlain, thus states his ver- 
sion: “The next conversation with Moser after 9th February was over 
the telephone Saturday, the 12th, and he said his wife would refuse 
to sign the deed, and said I need not go any further with it. I told him 
it was too late because we had a contract to the effect that he would 
accept the proposition that we had from Fenner. Mr. Moser said he 
would come down to see me; that was on Saturday, the 12th.” 

The defendant testified: “I de not know when the next conversation 
with them was, and it was a day or two later Mr. Chamberlain called 
me up and said he wanted to examine the title, and [ told him that the 
title was all right, but that we need not go any further; that [I had 
decided not to sell, and he said, ‘What is the trouble?’ and I said, ‘I 
will come down and tell you what is the matter.’ I went down to see 
him and told him that I had decided not to sell, and I told him that 
my wife had decided that she did not want to sell; and when that 
statement was made he had no information that Mr. Fenner had made 
any proposition.” | 

The case appears to turn upon the disputed fact as to whether on 
Saturday the 12th the plaintiff had procured a bona fide purchaser who 
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was ready, able and willing to take the property upon the defendant’s 
terms, as stated in the paper-writing of 9 February, and had so noti- 
fied defendant at the time when defendant undertook to withdraw the 
property. If so, upon practically all the authorities, plaintiff is en- 
titled to recover. 

Upon this phase of the case the court charged the jury: “If the jurv 
should find from the evidence and by the greater weight thereof that 
the defendant M. A. Moser placed the property referred to in the evi- 
dence with the plaintiff, that is, the Raleigh Real Estate and Trust 
Company, for sale as real estate broker on specific terms of $3,500, that 
1s, $2,000 in exchange for a lot and $1,500 cash, and with an agreement 
that of that amount the plaintiff was to have $150 for his commission 
in the transaction, and you find that thereupon the Raleigh Real Estate 
and Trust Company procured one Fenner, who was at all times ready, 
able and willing to purchase this property on the identical terms pro- 
posed by the plaintiff, to wit, $3,500, $2,000 for the lot and $1,500 in 
cash, and the plaintiff so informed the defendant in the conversation 
in which the defendant attempted to withdraw the authority, and you 
find that no material fact in relation to the transaction was concealed 
from the defendant by the plaintiff, the court instructs you to answer 
the issue $150 and interest. Unless you find these facts to be true, you 

will answer it ‘Nothing.’ ” 
(259) The defendant requested this instruction: “Under the law the 

defendant had the right to withdraw his proposition at any time 
before the plaintiff produced a purchaser ready and willing to buy the 
property on the terms made by defendant, and if you find from the 
testimony that the defendant withdrew his proposition on Saturday, 
and that at that time the plaintiff had not effected a sale or trade, 
then you will answer the issue ‘No,’ or ‘Nothing.’ ” 

In failing to give this instruction, we think the court erred. The 
instruction given is correct as far as it goes, but the judge failed to 
state the defendant’s contention and to instruct them that the defend- 
ant had a right to withdraw his proposition under certain conditions, 
and what those conditions were. Even without a specifie instruction, it 
was incumbent upon the judge to do this, for when the Judge assumes 
to charge and correctly charges the iaw upon one phase of the evidence, 
the charge is incomplete unless 1t embraces the law as applicable to the 
respective contentions of each party, and such failure is reversibie 
error. Jarrett v. Trunk Co., 144 N.C. 299. As is held in Baker v. R.R., 
144 N.C. 37: “It is the duty of the trial judge to give a requested 
prayer for special instruction, which is correct in itself, material to the 
case and based upon certain phases of fact reasonably assumed upon 
the evidence, and a general and abstract charge of the law applicable 
to the case is not sufficient.” 
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The defendant requested the court to charge the jury: “The law re- 
quires the utmost good faith on the part of an agent toward his prin- 
cipal, and if you should find that while the plaintiff was acting as agent 
for the defendant it was endeavoring to obtain a greater price than that 
fixed by the defendant, with the intention of appropriating such excess 
and not accounting for same to the defendant, then the plaintiff would 
be entitled to recover nothing for any efforts it might have made in 
trying to sell the property.” 

The instruction embodies a correct and very wholesome rule of law, 
but we do not think there is any sufficient evidence to support it. 

Plaintiff’s witness and agent, Chamberlain, testified: “As to the 
terms, he said he had the money, if necessary, but he would rather 
have some time on part of it. He bad told me that when I wrote the 
letter to Moser. I knew Fenner could pay cash, but said he would 
rather have a little more time. I do not recall that I told Moser that 
Fenner was ready to pay the difference in cash. I was trying to get the 
best terms I could for Fenner. He was buying from me and was a cus- 
tomer of mine.” 

This is the only evidence relied upon to support the instruction, and 
we think it fails to disclose any bad faith or fraudulent purpose upon 
the part of plaintiff. There is no evidence that plaintiff was 
Fenner’s agent to make the trade, or that plaintiff was to re- (260) 
ceive a dollar more for their services than the $150 agreed to 
by defendant. It is true this was to be paid by Fenner, but it was in 
exoneration of defendant. All the evidence shows that if the trade had 
been fully consummated, defendant would have received every doilar 
the paper-writing called for, and that plaintiff would have received 
no more than the stipulated commission of $150. 

The language of the witness Chamberlain is ambiguous and its pur- 
port not quite understood by us, but it is probable that he was referring 
to the terms of payment. Certainly, nothing else appearing, it 1s not 
sufficient to brand plaintiff with bad faith and fraudulent conduct in its 
dealings with defendant. 

For the error pointed out in the charge, there must be a 

New trial. 


Cited: Butler v. Manufacturing Co., 182 N.C. 552; S. v. O'Neal, 187 
N.C. 25; S. v. Melton 187 N.C. 482; S. v. Bost, 189 N.C. 643; Richard- 
son v, Cotton Mills, 189 N.C. 655; Milling Co. v. Highway Commission, 
190 N.C. 699; Mehaffey, Admx. v. Construction Co., 194 N.C. 719; 
S. v. Bryant, 213 N.C. 757; Switzerland Co. v. Highway Commission, 
216 N.C. 460; Johnson v. Insurance Co., 221 N.C. 445; S. v, Alston, 
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KE. S. FORD v. DEWITT MOORE. 
(Filed 27 March, 1918.) 


Statute of Frauds——Debt of Another—Promise—Consideration. 


Where money and crop supplies are advanced to a father and son upon 
the promise of the father alone to pay for them, and accordingly the credit 
is extended at the time or thereafter, the transaction does not fall within 
the meaning of the statute of frauds requiring a writing, etc., for one to 
become bound for the debt, ete., of another: and when there is evidence of 
such transaction, a motion as of nonsuit should be denied. 


CIVIL ACTION to recover a debt, tried before Lyon, J., at November 
Term, 1917, of Franxuty. 
From a judgment of nonsuit plaintiff appealed. 


W. H. Yarborough and Ben T. Holden for plaintiff. 
W. HH. Ruffin, Thomas W. Ruffin, and W. M. Person for Gafendant 


Brown, J. This action is brought to recover $592.99 for money, 
supplies, and a horse alleged to have been furnished to defendant. and 
his. son, John D. Moore. At the close of the evidence, the court, being 
of opinion that there is no evidence that the credit was extended to 
defendant, or that he was the original promissor, and the contract not 
being in writing, sustained a motion to nonsult. 

There is evidence that in the beginning of the year 1914 thie dercnd 
ant went to plaintiff, a merchant engaged in the mercantile and live- 

stock business, and made a contract with plaintiff for advances 
(261) for himself and his son, John Moore; that defendant obtained 

$34 in cash at once to pay his son’s account at McKennis’; that 
he purchased a horse for him, and that plaintiff advanced during the 
year to the son feed supplies and some money with which to make a 
erop. 

There is evidence that at the time of the arrangement defendant told 
plaintiff that he did not wish his son to know that he was helping him. 
For the protection of defendant, the plaintiff caused the son to execute 
a crop lien and chattel mortgage. The advances were charged on the 
books to the defendant, DeWitt Moore and John D. Moore. 

We are of opinion that the court erred in sustaining the metion to 
nonsuit. 

There is abundant evidence to go to the jury that the promise of 
defendant was made before the debt was created; that the credit was 
extended solely to him, and that if any credit was extended to the son 
it was in the capacity of a joint principal with his father. Morrison v. 
Baker, 81 N.C. 81; Sheppard v. Newton, 1389 N.C. 536. 
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Tt is immaterial that the account was charged on the books against 
both father and son, if the credit was extended to the former. The obli- 
gation of the promissor is binding if made at the time or before the 
debt is contracted when the credit 1s extended to him or to both him 
and his codebtor. Peele v. Powell, 156 N.C. 5538; Worthington v. Friz- 
elle & Joly, 93 S.IE. 776. 

Reversed. 


Cited: Balentine v. Gill, 218 N.C. 499; Rubber Corporation v. Bow- 
en, 287 N.C. 427. 








BENNIE ROK, ny Next Frrenp, vy. JAMES JOURNEGAN. 
(Filed 27 March, 1918.) 


1. Deeds and Conveyances—Grantees Not in Esse—Statutes. 
A deed executed and delivered in 1881, or prior to the Acts of 1893, 
ch. 498 (now Revisal, sec. 1045), conveying lands, etc., to persons not then 
in. esse may not be revoked by the grantor. 


2. Evidence—Declarations—Against Interest. 

Where the grantor conveys land by gift to his son and later to another 
person under a registered deed, the declarations of the son made shortly 
prior to the later deed, that his father had offered to give him the place, 
put he would not accept it, do not, of themselves, show that the declara- 
tions were against the son’s interest, and they are incompetent evidence in 
favor of the son’s title to the lands. 


3. Evidence—Admissions——Lands—Title. 


Admissions as to title must be made by the adverse party ov one under 
whom he elaims to be admissible against him in an action to recover 
lands. 


4, Evidence—Title—Lands—Dcclarations—Interest — Remainderman. 

- Declarations of a deceased person affecting title to lands should be most 
closely scrutinized and admitted as evidence with great caution; and when 
they are admitted, it is upon the ground that, being against declarant’s in- 

terest, they are as efficacious of the truth of the matter as the oath and 
cross-examination : and when admissible, the declarations of a life tenant 
may be competent against the remainderman. The distinction between 
admissions and declarations discussed by ALLEN, J. 


5. Evidence—Title—Lands—Declarations—Burden of Proof. 


One relying on declarations of a deceased person as affecting his tifle 
and made against bis interest must show that the declarant was aware 
of their effect at the time; and where the facts and circumstances tend 
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to disprove this, and only the mere fact of the declaration is testified to, 
such declarations are inadmissible. 
G. Evidence—Lands——Title—Ante Litem Motam. 

The doctrine of ante Kiem motam, in its relation te the admissibility 
of declarations affecting title to lands, applies to the beginning of the 
controversy and not the action. 

7. Deeds and Conveyances—Delivery—Presumptions—Evidence. 


The registration of a deed presumes delivery and places the burden of 
proof on the one who controverts its delivery. 


8. Pleadings—Admissions—Delivery—Evidence, 

Where declarations are relied on in an action to recover lands to show 
that a deed to lands had not been delivered, and the pleadings and ad- 
missions show that the deed was delivered: Semble, it is not open to a 
party on the trial to deny its delivery. 


(262) Appran by plaintiff from Lyon, J., at the August Term, 1917, 
of FRANKLIN. 

This is an action for the recovery of land. Plaintiffs claim under the 
deed of their grandfather, William Roe, dated 26 August 1881, and 
recorded 27 May 1882, made to plaintiff’s father, Winfield Scott Roe. 
- Defendant claims under a deed made by William Roe to Winfield 
Scott Roe dated 2 January 1886, and recorded 25 January 1886, for 
the same land, and subsequent deed of W. S. Roe and wife to defend- 
ant, also duly recorded. 

The deed of 26 August 1881, contained habendum as follows: “To 
have and to hold to him, the said W. 8. Roe, during his natural life; 
and if he should have any living child or children, then to them; or if 
his wife, Mary Roe, should survive him, then to her during her life- 
time. The said W. 8. Roe having no children, then the said land is to 
revert back as a part of my estate.” 

The second deed was in fee simple; was made after the death of 
Mary Roe; the second taker for life under the first deed had died 
without issue, and the deed contained the following reference to the 
first named deed: “It being the tract of land deeded by the said Wil- 
liam Roe and wife to W. 5. Roe during his lifetime, and containing 

50 acres, more or less.” 
(263) | W.S. Roe married a second time and died in July, 1915, leav- 
ing issue surviving, Elijah Roe and Bennie Roe, plaintiffs. 

The real controversy on the trial was as to the delivery of the deed 
of 1881, and on this question the defendant was permitted to prove by 
2 witness that he went to see W. 8. Roe a short time before the deed of 
1886 was executed for the purpose of buying the land, and that he, 
W. 5S. Roe, said “he didn’t have any land to sell; said his father had 
offered to give him a place, but he wouldn’t accept it.” 
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The plaintiffs excepted. 
There was a verdict and judgment in favor of the defendant, and the 
plaintiffs appealed. 


Wiliam H. Ruffin, Thomas W. Ruffin, and Wiliam W. Boddte for 
plaintiffs. | 
Yarborough & Beam and A. J. Harris for defendant. 


Auten, J. The plaintiffs are the owners of the land in controversy 
if the deed of 1881 was delivered, although not then in esse, because of 
the conveyance by the deed of a life estate to W. 8. Roe (Powell v. 
Powell, 168 N.C. 561), and the deed of 1886 could not affect their 
title as it was executed prior to the enactment of the statute conferring 
the power to revoke a deed when made to persons not then in being 
(Acts 1893, ch. 498, now Revisal, sec. 1045), and the title having passed 
from the grantor by the first deed, if delivered, it could not be recalled. 
Buchanan v. Clarke, 164 N.C. 58. 

These positions, practically conceded by the parties, show the im- 
portance and materially of the declaration of W. 8. Roe, which is the 
only evidence offered by the defendant to rebut the presumption of 
delivery arising from the registration of the deed, and the question 
presented is as to the admissibility of this declaration. 

It was not competent as an admission because not made by a party, 
or by one under whom the plaintiffs claim, as they derive their title 
from the deed of William Roe and not from W. §. Roe, and if ad- 
missible at all it must be as a declaration against interest, which 1s a 
recognized exception to the rule excluding hearsay evidence. 

Declarations against interest are admitted from necessity, as other- 
wise, the declarant being dead, a party might be deprived of the oppor- 
tunity to establish a just cause, and because self interest 1s supposed 
to supply a test of truth as efficacious as the oath and cross-exami- 
nation; and it has been held, in the application of the rule, that the 
declaration of a life tenant may be competent against a remainder- 
man. Smzth v. Moore, 142 N.C. 287. 

The courts, however, while receiving evidence of this character, say 
that “the testimony of witnesses based merely upon memory as | 
to oral statements made by persons since deceased should be (264) 
received with great caution, and if a long time has elapsed since 
the alleged statements (in this case more than thirty years), such 
testimony is held to be most unsatisfactory and inconclusive.” Dixon 
v. Dixon, Ann. Cas., 1915 D, 622. 

“Words are harder to observe than physical things.” Minto Logic., 
290. “The narration of conversations correctly is the most difficult fact 
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of memory and expression.” Piffett’s Succession, 37; Lee Ann., 871, 
“Conversations are always but partially recollected, never truly stat- 
ed.”’ Note to Wilbur v. Toothaker, 18 Ann. Cas., 1191. 

“This character of evidence is the weakest and least satisfactory of 
any in persuasive character. It may be observed that they ought to be 
received with great caution. ‘The evidence, consisting as it does in the 
mere repetition of oral statements, is subject to much imperfection and 
mistake, the party himself either being misinformed, or not having 
clearly expressed his own meaning, or the witness having misunderstood 
him. It frequently happens, also, that the witness, by unintentionally 
altering a few of the expressions really used, gives an effect to the 
statement completely at variance with what the party did say.’ 1 Green 
on Ev., 16th, 2d sec. 200. 

“Though the witness who testifies to the oral desentent may be 
honest, his memory may be at fault, or he may have failed to com- 
prehend and interpret the statement as it was intended to be under- 
_ stood by the speaker. ... Moreover, so easy is it to fabricate such evi- 
dence that there is strong temptation to a dishonest or interested wit- 
ness to do so. (17 Cyc. 806.) After enumerating these elements of 
weakness, the author of the article in Cyc. on this subject, at page 
808, remarks: ‘Exposed to all the infirmities just mentioned is the 
testimony to oral statements of dead men, which is invariably sub- 
jected to the closest scrutiny in view of the impossibility in most cases 
of convicting the witness of perjury if his testimony is willfully false.’ ”’ 
Escolher v. R.R., Ann. Cases, 1914 B., 470-1. 

In furtherance of this policy of caution and scrutiny, the line has 
been marked between the declarations of deceased persons and the 
admissions of parties, which are subject to some but not to all the in- 
firmities of evidence of declarations, and rules have been formulated 
prescribing tests for their admissibility. The distinction between ad- 
missions and declaration against interest is very clearly stated by 
Mr. Chamberlayne in his work on Evidence, Vol. 2, sec. 1235, as fol- 
lows: 

‘“(a) The admission is the statement of a party; the declaration 
against interest is made by a third person. (0) To be admissible at.all, 
the declaration against interest must contravene, to the knowledge of 

| the declarant, his pecuniary or proprietary interest. In case 
(265) of an admission, such a state of affairs would enhance the proba- 
tive weight; it would not, however, be essential to admissibility. 

To secure that, it is sufficient that the statement should be the volun- 

tary act of the party and cover a probative or res gestae fact. (c} The 

declaration against interest is secondary evidence and is incompetent 

unless the declarant is shown to be dead, absent from the jurisdiction, 
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or unavailable for some other sufficient cause. The admission, on the 
contrary, is primary evidence and is competent though the declarant 
be present in court and ready to testify. (d) An admission may be 
made at any time. The declaration against imterest is incompetent if 
made post litem motam. (e) The admissibility of a declaration against 
interest is governed by the rules of sound reason. That of an admission 
is determined largely by procedure.” 

The same author says, Vol. 4, sec. 2770, that the declarant must have 
been distinctly conscious at the time of making his assertion that it 
was directly opposed to his pecuniary or proprietary interests, that 
there was “an absence of controlling motive to misrepresent” (sec. 
2772): that “The burden of proving that the declaration was against 
the interest of the deceased declarant lies upon the proponent of the 
evidence” (sec, 2773); that “To establish the degree of relevancy or 
probative force upon which this exception to the hearsay rule rests, 1% 
is essential that the speaker should possess a present, rather than be 
expecting to acquire a future interest. He must not only possess this 
interest in point of fact, but be aware that he does so. The willingness 
of the declarant to minimize his apparent interest must not spring from 
a desire that a still greater gain will result by his making an apparent- 
ly trifling sacrifice, so that he may be really the victim of a controlling 
motive to misrepresent while seemingly forced to. speak the truth, 
though highly injurious to himself. In other words, it is required that 
the interest in derogation of which the declarant speaks should be 
shown by the proponent to be (1) actual, (2) known to the declarant, 
(3) the substantial interest involved in the matter” (sec. 2781); that 
“should the interest of the declarant be erroneously supposed by him 
to be served by the statement which he is making, the latter is devoid 
of probative force, although as the situation actually exists it 1s very 
much against his pecuniary or proprietary interest” (sec. 2782); and 
‘a¢ should be made to appear by the proponent that the declarant is 
not, as it were, making a jettison, throwing over a small portion of 
his eargo for the sake of saving the rest. Should the court come to en- 
tertain a suspicion that it is dealing with an attempt to prejudice a 
smatl anterest for the purpose or with the result of saving a large one, 
the evidence will be rejected” (sec. 2784). 

The other text-writers lay down the same general principles, (266) 
although not usually with the same elaboration, and applying 
them to the evidence before us, the declaration of W. 8S. Roe is in- 
competent. 

We will not put our decision on the ground that the declaration was 
not made ante litem motam, which means the beginning of a contro- 
versy, and not of an action (Westfeldt v. Adams, 131 N.C. 385), be- 
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cause there is a conflict of authority as to the necessity for this require- 
ment; but if we did so, it appears that the controversy as to the de- 
livery of the deed had already arisen, as the registration of the deed 
presumed delivery and the declarant was denying it. 

We prefer to deal with the question as to whether the defendant has 
sustained the burden of showing that the declaration was against the 
interest of the declarant, that “he had no probable motive to falsify the 
fact declared” (Smith v. Moore, supra), and that there was “a total 
absence of interest to pervert the fact.” Smith v. Moore, quoting trom 
Lord Ellenborough. 

Whatever else may be in doubt, it is clear that the declarant did not 
believe 1t was against his interest to say that the deed of 1881 had not 
been delivered, and there was therefore absent the consciousness of 
self-interest, which takes the place of the oath and cross-examination, 
and without which the declaration is not admissible. 

So far from thinking such a declaration against his interest, he evi- 
dently thought the deed of 1881 conveying to him a life estate was 
injurious to him, beeause he says he would not accept it. Nor is the 
declaration shown to be free from a probable motive to pervert the 
truth. If the deed of 1881 could be shown to be inoperative, the title 
to the fee would be in his father, to whieh he might reasonably hope 
to succeed as heir if he could not procure another deed, and there is 
no suggestion in the record of any influence which could by any possi- 
bility frustrate his expectation of owning the whole estate one way 
or the other. The declaration was also made but a short time before 
the execution of the deed of 1886 conveying to him the fee, the near- 
ness in pomt of time permitting an influence of one being a preparation 
for the other. 

We therefore conclude that the evidenee ought not to have been ad- 
mitted; but it is doubtful if the question of delivery is open to the de- 
fendant. 

The deed of 1886 is not set out in full, but the recital, “it being the 
tract of land deeded by the said Willam Roe and wife to W. 8. Roe 
during his lifetime,” would seem to be an acknowledgment of the de- 
livery of the deed of 1881, but if this is not binding on the defendant, 
the delivery of the deed of 1881 is not only not put in issue by the 
pleadings, but it is substantially admitted. 

It is alleged in the complaint: 
(267) “J. That on 26 August 1881, Wiliam Roe and wife, Elizabeth 
Roe, grandparents of the said Bennie Roe and Elijah Roe. con- 
veyed to their son, Winfield Scott Roc, father of the plaintiffs, by a 
deed which is recorded in the registry of Franklin County in Book 60, 
at page 225, a tract of land in said county of Franklin, which is bound- 
ed and described as follows:” (Description omitted.) 
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The habendum of said deed being as follows: “To have and to hold 
to him, the said W. S. Roe, during his natural life; and if he should 
have any living child or children, then to them; or 1f his wife, Mary 
Roe, should survive him, then to her during her lifetime; and after the 
death of the said W. 8. Roe and his wife, Mary Roe, the said W. 8. 
oe having no children, then said land is to revert back as a part oi 
my estate,” 

“9 That on 2 January 1886, after the deed described in paragraph 1 
hereof had been delivered and put to record, the said William Roe and 
wife executed and delivered to said W. 8. Roe a deed conveying said 
50 acres of land to him in fee simple, which deed is recorded in said 
registry in Book 71, page 269. The record of both of said deeds will be 
offered in evidence when in the course of the trial of this cause the 
same becomes necessary.” 

The answer to these paragraphs is as follows: 

“F Tt is admitted that the deed referred to in paragraph 1 of the 
complaint appears of record in the office of the register of deeds of 
Franklin County in Book 60, page 225, but in connection therewith, 
this defendant says that on the date the said deed purports to have 
been dated, to wit, 26 August 1881, and the date when the same ap- 
pears to have been recorded, to wit 000.0... , the said plaintiffs, 
Bennie Roe and Elijah Roe, had neither of them been born, and the 
said W.S. Roe had never had any children. Mary Roe, wife of W. 8. 
Roe, was living, but died prior to 2 January 1886, without ever hav- 
ing had any children. And this defendant further says that no con- 
sideration passed, or could have passed, from the said plaimtiffs to the 
said William Roe and Elizabeth Roe, grantors in said deed, the sole 
consideration cited therein being natural love and affection for the 
said W. 8S. Roe. This defendant, therefore, insists that said plaintiffs 
not being in existence on said 26 August 1881, and no consideration 
having passed from them or from any one in their behalf, they did not 
take, and could not have taken, any estate or interest in the lands de- 
seribed in said deed. Except as herein admitted, paragraph 1 of the 
complaint is denied. | 

“O The execution and delivery of the deed referred to in paragraph 
2 of the complaint, whereby William Roe and wife conveyed the said 
lands to W. S. Roe in fee simple, is admitted, and it is further true 
that on said 2 January 1886, the said W. 8. Roe had no children 
or wife, Mary Roe, his former wife, having died some time prior (268) 
to said date without ever having had any children.” 

It thus appears from the first paragraph of the answer that the only 
attacks made by the defendant on the deed of 1881 are that it was 
executed when the plaintiffs were not in esse, and that it was without 
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consideration, and from the second that the allegation in the second 
paragraph of the complaint, that the deed of 1886 was executed after 
the deed of 1881 “had been delivered and put to record,” is not denied. 
We are therefore of opinion, on the whole record, that the plaintiffs 
are entitled to a 
New trial. 


Cited: S.c., 179 N.C. 686; S.c., 181 N.C. 181, 183; Nobles v. Daven- 
port, 183 N.C. 210; Best v. Utley, 189 N.C. 365; Carr v. Bizzell, 192 
N.C. 218; S. v. Blakeney, 194 N.C. 652; Insurance Co. v. R.R., 195 
N.C. 696; Stanback v. Bank, 197 N.C. 295; Thompson v. Buchanan, 
198 N.C. 281; Hager v. Whitener 204 N.C. 751; Jefferson v. Jefferson, 
219 N.C. 339; Mackie v. Mackie, 280 N.C. 154. 
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JOHN R. HAWES et at. v. COMMISSIONERS OF PENDER COUNTY. 
(Filed 27 March, 1918.) 


Stock Law——Taxes—Assessments—Real Property—Statutes—Injunction. 


Revisal, sec, 1675, authorizes, upon certain conditions, ‘a tax upon the 
property holders within the district,” when withdrawing “from a stock- 
law district”; and section 1685 authorizes an “assessment” upon all real 
property, etc., for the purpose “of building stock-law fences” within 
counties “which may adopt the stock laws’; but an assessment by a 
county upon the real estate to build a fence for the purpose of keeping 
the stock in antistock-law territory from trespassing is unauthorized by 
law; and a restraining order should be continued and, under the facts of 
this case, made perpetual at the final hearing. 


ApprAL by defendants from Devin, J., at chambers in Wilmington on 
12 December 1917, continuing a restraining order to the final hearing. 


C.D. Weeks and C. BE. McCullen for plaintiffs. 
J. A. Burnett and John D. Bellamy & Son for defendants. 


Cuark, C.J. This is an action by sundry citizens and taxpayers of 
Pender County and owners of real estate therein, alleging that the 
Board of Commissioners of Pender had levied an assessment upon all 
real estate within the boundaries of the county, excepting a part of 
Rocky Point Township, for the purpose of raising funds to construct 
a fence around the outer boundaries of said district, and would order 
the sheriff to collect the said assessment out of the real estate of said 


county. | 
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The Court finds as a fact that the defendants have been restrained 
in another action pending in the Superior Court of Pender from levy- 
ing a tax upon all the property, real and personal, located in the said 
district under authority of Revisal, 1675, as amended by chap- 
ter 99, Publie Loeal Laws 1917. The validity of such “tax” is (269) 
not before us in this proceeding. 

The court properly held as a conclusion of law that “the Board of 
County Commissioners of Pender have no lawful authority to levy 
such assessment upon tne real estate of said district.” 

There are only two statutes under which the commissioners of Bender 
epuld claim authority to levy this assessment, 2.e., Revisal, 1675 and 
1685. Revisal, 1675, provides that upon the conditions therein pre- 
scribed under which territory may be allowed to “withdraw from a 
stock-law district,” the expense ineurred in changing the fence in such 
territory shall be provided for by ‘‘a tax upon the property holders 
within said district.” That section certainly does not authorize the 
levy of an assessment which must be laid solely upon the real estate 
of the district benefited. The order herein enjoimed does not levy a 
“tax” upon all “property holders.” 

Revisal, 1685, does authorize the county commissioners to on an 
assessment, but only for the purpose therein stated “of building 
stocklaw fences,” for which purpose “the board of commissioners of the 
county may levy and collect a special assessment upon all real proper- 
ty taxable by the State and county, within the county, township, or 
district which may adopt the stock law.” This is an assessment, but 1% 
is not for such purpose, and is, therefore, unauthorized. This has been 
expressly held. Harper v. Comrs., 133 NG. 114. 

The restraining order was properly continued to the final hearing, at 
which time, upon the admissions in the defendants’ answer, the injunc- 
tion should be made perpetual. 

Upon the merits of the stock-law and antistock-law controversy in 
the county of Pender, the Court has no authority nor desire to pass. 
The sole question presented to us is whether there is any authority 
conferred by law upon the commissioners of said county to pass the 
resolution levying an assessment upon real estate to build this fence 
for the purpose set out in the resolution of keeping the stock in an anti- 
stock-law territory from trespassing upon people in the adjoiming 
counties of Duplin, Sampson, Bladen, Columbus, Brunswick and New 
Hanover and Rocky Point Township in Pender, in which the stock 
Jaw prevails, and it is very clear that such authority is not conferred 
by any statute, and the judgment of his Honor is 

Affirmed. 


Cited: Marshburn v. Jones, 176 N.C. 519. 
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(270) 
IN RE LYON SWAMP DRAINAGE DISTRICT. 
(Wiled 27 March, 1918.) 
1. Drainage Districts — Judgments — Modifications — Changes — 
Courts. 


The judgments rendered upon the organization of a drainage district 
does not conclude the filing of supplementary petitions, for such proceed- 
ings are subject to modification from time to time by the landowners in 
the district or by the supervisory orders of the court, with the restriction 
that no radical change will be made or any change that would throw 
additional costs upon the landowners therein without benefit to them. 


2. Same—Supplementary Petition—Procedure. 

Where if is made to appear that the stopping of a main canal within 
a drainage district short of the distance originally planned is a detri- 
ment, and causes damage to the health of those living therein, and is 
also insufficient, it is proper, upon the petition of some of the landowners 
in the district to extend the eanal at their own cost, for the court to 
appoint “viewers” with direction to report their action, subject to the 
approval of the court. 


AppraL by Drainage Commissioners from Devin, J., at chambers, 
25 January 1918; from PENDER. 

This is a petition by certain members of the Lyon Swamp Drainage 
District. They do not attack the formation of the original district nor 
the bond issues on account thereof, nor are they seeking to enjoin the 
collection of taxes, or in any way to change the boundaries of the dis- 
trict, or the decrees already made. The petitioners have paid all their 
assessments for the expenses in forming the district and its main- 
tenance and the taxes levied for the payment of the bonds. 

This is a supplementary petition, after due notice given to the drain- 
age commissioners, filed before the clerk, who held that the landowners 
within said district above the Vollers line should be permitted, without 
cost to the landowners below that line, to extend through their lands a 
canal sufficient in size and depth to drain and carry off the waters from 
said lands and to discharge the same into the main canal already con- 
structed. 

The clerk before whom the petition was filed finds as facts that the 
main canal extending up Lyons Swamp to the Vollers line is amply 
sufficient to accommodate and earry off the water from the lands in 
said district above that line, and it would be beneficial to said canal 
to have this additional water turned through it, which will tend to 
keep it open and clear of trash and vegetable matter; that said lands 
above the Vollers Jine owned by the petitioners are a part of said 
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drainage district and have been paying assessments regularly, though 
their lands have received no actual benefit from the drainage, 

and that the Worth and Vollers farms in said district below the (271) 
Voliers line are not now sufficiently drained, but if the said canal 
should be extended as desired by the petitioners of sufficient size and 
depth to drain the lands above the Vollers line, 1t would benefit the 
Worth and Vollers farms below that line by giving them sufficient 
drainage, and that the canal below is amply sufficient to take care 
of the water coming down from above if the canal is extended. The 
clerk held that the landowners above the Vollers line should be allow- 
ed to drain the waters from their lands into the said main cana! with- 
out being required to pay anything for the privilege, but that the ex- 
tension of the canal through the lands of the petitioners should be pro- 
vided at their own expense without any cost to the landowners below 
said line. The clerk directed that the line of the extension of the canal 
from its present head through the lands of the petitioners should be 
selected, marked and designated by the board of viewers, whom he 
named, and who should lay out the routine and report their action for 
approval by the court, together with the cost of digging and construet- 
ing such canal. 

From this order the drainage commissioners appealed to Devin, J., 
who found substantially the same facts, and, further, that the extension 
of the canal now prayed for was part of the original plan of the district, 
and that by stopping the canal at the Vollers line the bottom of the 
canal had silted up a foot above the depth called for in the original 
plan for a distance of 2,000 yards, with the result that it had retarded 
the flow of water down the said canal, and that by extending the canal 
through the property of the petitioners to conform to the original plan, 
it would have the effect to deepen the present canal for the distance of 
2.000 yards, and that the natural drainage of the water from the land 
of the petitioners is through said main canal, the extension of which 
will benefit said land, which is very fertile, and will produce abundant 
crops if such adequate drainage is provided, but that now the lands of 
the petitioners above the Vollers Ime are too wet for cultivation for 
lack of the drainage which the petitioners are asking to make at their 
own cost, and that the stagnation of water in this territory is such as to 
threaten the health of the community, including the village of Center- 
ville, which will be much improved by this drainage. 

All the petitioners were parties to the original proceeding, and their 
lands are already within the district. They have paid all assessments 
without deriving any adequate benefit from said district in consequence 
of the amendment of the original plan which stopped the main canal 
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at the Vollers line, instead of carrying it through the lands of the peti- 
tioners as originally provided. 

The Judge affirmed the action of the clerk, and the commissioners 
appealed. 


(272) Bayard Clark for petitioners. 
C.D. Weeks for Drainage Commissioners. 


CiuarK, C.J. In Adams v. Joyner, 147 N.C. 77, almost the identical 
question was presented and decided. The defendant there contended 
that the formation of the district had been settled in a drainage pro- 
ceeding in 1891, and pleaded estoppel and res judicata. The Court, 
however, held against this contention and the point came fairly before 
the Court in Staton v. Staton, 148 N.C. 490. The Court held that the 
judgment which had been entered in 1886 was “not a final judgment 
conclusive of the rights of the parties for all time, as in a litigated 
matter, but it is a proceeding in rem which can be brought forward 
from time to time, upon notice to all the parties affected, for orders in 
the cause, dividing (as here sought) the amount to be paid by each of 
the new tracts into which a former tract has been divided by partition 
or by sale; to amend the assessments when for any cause the amount 
previously assessed should be inereased or diminished; for repairs; for 
enlarging and deepening the canal, or for other purposes, or to extend 
the canal and bring in other parties. It is a flexible proceeding, and to 
be modified and molded by deerces from time to time to promote the 
objects of the proceeding. The whole matter remains in control of the 
court.” 

We think this expresses the intention of the statute. Subsequent 
events, such as the silting up of a canal, or washouts by reason of 
torrential rains, or other causes, may cause a necessity for some 
changes in the plans originally adopted, or experience may point out 
unforeseen defects, and for this and other causes the corporate body it- 
self can make proper changes in its plans, or they can be ordered upon 
supplementary petition before the clerk, subject, however, in both 
cases to the rule that there can be no radical change made in the plan 
marked out in the original proeeedings, or any that will be qa dertiment 
to the rights of the bondholders or to the other proprietors within said 
district. In Gibbs v. Drainage Comrs., ante, 5, this Court approved 
the action of the drainage commissioners in raising the assessment for 
maintenance which was made necessary by changed conditions. 

In this ease it has been proven by experience that the dropping off 
from the original plan of the extension of the canal as now proposed 
has made the drainage district an injury, not a benefit, to the petition- 
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ers, and has caused stagnant water to be ponded upon their lands to 
the detriment of cultivation and the impairment of the health of the 
community, and the board of viewers were directed to lay out and 
report the location and cost of the proposed extention, which, if ap- 
proved by the court, shall be made at the sole cost of the pe- 

titioners. (273) 

In Adams v. Joyner, 147 N.C. 83, the Court, discussing the 
right of the court to make orders from time to time in the regulation 
of drainage matters by reason of changed conditions, says: “The pur- 
pose of the statutes is the promotion of agriculture, the increase of food 
for the people. They should be so construed and so administered that 
this purpose be accomplished.” 

In Staton v. Staton, supra, the Court, after holding that it 1s not 
necessary to keep such eases on the docket, says: “The proceedings are 
not highly technical, but are intended to be inexpensive and to be 
molded from time to time by the orders of the court as may best pro- 
mote the beneficial results contemplated by the statute.” 

The cases cited by the counsel for the appellants are all where an 
attack was made upon the formation of the district, or to enjoin the 
collection of taxes, or to withdraw lands from the district. In Griffin v. 
Comrs., 169 N.C. 648, relied on by appellants, the Court declined to 
enjoin the collection of taxes because the right to object not having 
been taken at the proper time, it had been waived, but says that the 
plaintiffs might proceed against the drainage commissioners as to other 
matters. 

Tt was intended that these proceedings should be flexible and subject 
to modification from time to time by the action of the landowners in 
the district or by the supervisory orders of the courts, subject, however, 
to the restriction that there should be no material change or any 
change that would throw additional costs upon the other landowners 
except to the exent of benefit to them. 

In this case, it was found as a fact by the clerk, and the finding was 
approved by the judge, that the extension asked for will be a benefit 
to the canal already dug, and will benefit some of the owners of the 
lands below the Vollers line as well as those above that line while the 
expense shall be borne entirely by the petitioners above that line. 

Upon the findings of fact, we think that the order appointing “view- 
ers” and directing them to make a report of their action, subject to the 
approval of the court, was properly eranted. 

Affirmed. 


Cited: Oden v. Bell, 185 N.C. 404; Drainage District v. Cahoon, 
193 N.C. 330; Drainage District v. Bordeaux, 193 N.C. 628; In re 
Drainage District, 228 N.C. 249. 


292 IN THE SUPREME COURT. [175 


SO a eA i i 


rarer vo. Heap. 


rg 





GEORGE I. FARMER ev at v. J. FUTON HEAD, ASSIGNERK or 
MATTHEWS ET AL. 


(Filed 3 April, 1918.) 


Partnership — Individual Liability — Insolvency—Exemptions — Con- 
sent—Crediters—Exoneration. 

Kach member of a partnership is individually liable for partnership 
debts, with the right to have the firm’s assets applied thereto in exonera- 
tion; and, in case of inselvency, neither member of the firm may claim 
his: personal property exemption therefrom, without the consent of the 
other; and this principle applies in exoneration of the retiring partner, 
and for the benefit of the firm’s creditors, when the continuing partner 
has bought out the other upon condition that he shall assume the indebt- 
edness and pay them out of the assets of the partnership. 


(274) CONTROVERSY WITHOUT AcTION heard by Stacy, J., 5 January 
1918 from New Hanover. 

This is an action to determine the right of the defendant L. P. Mat- 
thews to a personal property exemption in certain property which for- 
merly belonged to the partnership known as the Frost Ice Cream Com- 
pany, which partnership was composed of the defendant L. P. Mat- 
thews and the plaintiff George L. Farmer. 

On 2 April 1917, the plaintiff Farmer sold his interest in the busi- 
ness and property of the partnership to the defendant Matthews, who, 
as a part of the contract of sale, assumed the payment of all the debts 
of the partnership and agreed to pay the same out of the said busi- 
ness. 

After said sale, the said Matthews continued the business until 30 
June 1917, when he executed a deed of assignment to the defendant 
Head conveying to him the entire property, which was the same proper- 
ty owned by the partnership on 2 April 1917, and reserving therein 
his personal property exemption. 

All of the property and business has been sold by the assignee and 
the assests in his hand are insufficient to pay the debts of the partner- 
ship in existence on 2 April 1917, and which are now due and owing. 

The plaintiffs in the action are creditors of the old partnership, and 
Farmer a member of the old firm, and they contend that the defendant 
Matthews cannot have his personal property exemption until the debts 
of the old partnership are paid, without the consent of his former 
partner Farmer, who objects to the defendant having his exemption. 

His Honor rendered judgment in favor of the plaintiff, denying the 
right of the defendant to his exemption, and the defendant excepted and 


appealed. 


Kenan & Wright for plarntiffs. 
J. A. McNorton for defendants. 
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Auten, J. Prior to 2 April 1917, the plaintiff Farmer and the de- 
fendant Matthews were partners, and as such each was lable for the 
debts of the firm. 

Growing out of this liability, the Court says in Allen v. Grissom, 90 
N.C. 92: “Each member of a partnership has a right to require the 
application of the joint effects to the joint debts, before any portion of 
them ean be diverted to the individual debts of the separate 
partners, and this is a means of personal exoncration. It is an (275) 
equity possessed by each and grows out of their relations as 
partners, and the implied limitation upon the power of each to dis- 
pose of the common property in furtherance of the object of their as- 
sociation. But this equity does not extend to the creditors, as such, so 
as to create a lien, but they reecive the benefits of the exercise of the 
right of the separate partners to require the appropriation and the 
exoneration is worked out in the payment of their debts.” And in Stout 
v. McNeill, 98 N.C. 4: “It is plain that partnership effects ought to 
be first applied to partnership debts, and each partner has a right to 
require this to be done in his own exoneration, the scparate interest of 
each being in the surplus left after the partnership labilities have been 
discharged.” 

It is upon the same principle it has been held that one of several 
partners cannot have his property exemption out of the partnership 
assets without the consent of the other partners. Burns v. Harris, 67 
N.C. 140; Scott v. Kenan, 94 N.C. 296. 

This relationship and these rights of the parties existed on 2 April 
1917, when the plaintiff Farmer sold his interest in the partnership and 
in its property to the defendant Matthews, and as the right to have 
the partnership assets applicd to the partnership debts rests on the 
common liability for the payment of the debts, and it is upon this 
eround that the right to invoke the equitable doctrine of exoneration 
depends, the right ought to continue as long as the liability exists un- 
less the retiring partner has waived or abandoned his right. 

It needs no citation of authority to show that the retiring partner 
continued lable to the creditors, and that there has been no abandon- 
ment of the right to exoneration clearly appears from the agrecment, 
which was a part of the contract of the sale, to pay the debts of the 
old partnership, and out of the firm business. 

“A partner who retires from a firm without selling his interest there- 
in is entitled to his share of the firm’s assets, ineluding the profits real- 
ized from the business after the firm’s dissolution. After an abolute 
sale of his interest, he becomes, as we have seen, a ereditor of the pur- 
chaser, and the assets are available to the purchaser’s creditors, the 
selling-out partner having no lien on the old firm assets. But if the 
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sale is made subject to the partnership indebtedness, or upon terms 
from which the court can imply an understanding that the purchaser 
took the assets subject to a trust for the benefit of the retiring partner 
and the firm creditors, it is generally held that the retiring partner re- 
tains a lien by which the property can be secured for himself or unpaid 
firm creditors.” 80 Cyc. 610. 
It also appears, by fair intendment, that the partnership was in- 
solvent on 2 April 1917, because it 1s agreed that the assets in 
(276) hand are the proceeds of the firm property in existence on 2 
April, and that they are insufficient to pay the debts of the old 
firm now due and owing, and when this condition of insolvency exists 
and one partner sells to another under an agreement to pay the debts, 
the retiring partner does not lose his right to have the partnership as- 
sets applied to the payment of the debts. 

In Darby v. Gilligan, 33 W. Va. 246, it is held that where a firm is 
insolvent, if a partner sells out to his copartner, and the purchaser 
agrees to pay the firm debts, the sale cannot be considered bona fide, so 
as to cut off the equity of the firm creditors to be preferred; and to the 
same effect is Oslon v. Morrison, 29 Mich. 395, In the latter case Oslon 
and Jones were partners. Oslon sold out to Morrison, the consideration 
being that the vendee should pay the debts of the firm. It sufficiently 
appears that the firm was insolvent. The vendee neglected to comply 
with this agreement, and the creditors, joining with the vendor, brought 
suit to compel performance of the agreement and to subject the proper- 
ty to the payment of the partnership debts. Held, that the agreement 
to pay the debts as consideration for the transfer was a sufficient 
recognition of the equitable lien of the partnership creditors, tracing 
the same through the equity of the vendor, to enable them, joining with 
him, to enforce such equity. 

The question is considered and discussed at length with numerous 
citations of authority in Thayer v. Humphrey, 51 A.S.R. 888 et seq., 
and the Court sums up its conclusions on page 905 as follows, omitting 
those not applicable here: 

“2, Partnership creditors have no lien, strictly so called, on partner- 
ship assets, but must work out their preferences over the creditors of 
the individual members of the partnership through the equities of such 
members. 

“4. The word ‘assets,’ used in No. 1, is not confined to assets at law, 
but includes all assets applicable to the payment of the partnership 
debts, under the well defined principles for the administration of the 
affairs of insolvent partnerships under the direction of a court of 
equity. 

“6. If a member of an insolvent firm sells out with the understand- 
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ing that the business is to be continued with the same assets, and the 
purchaser or purchasers, as consideration for the sale, are to assume 
and pay the old debts, and the circumstances are such as to evidence 
the fact that the purpose of the transaction is to pay the old firm debts, 
and to wind up the old partnership concern by the payment of the debts 
of such coneern out of the partnership assets and a continuation of 
the business, the court is warranted in concluding that the equity of 
the outgoing partner to have the assets of the firm applied to the pay- 
ment of the firm debts is not changed, and that the right of the creditor 
to enforce it continues.” 

The facts in the record before us brings this case within these (277) 
principles, as the partnership was insolvent at the time of the 
sale on 2 April 1917, and there was an agreement on the part of the 
defendant Matthews to pay the partnership debts and out of the part- 
nership business. | 
The ease of Richardson v. Redd, 118 N.C. 677, is also almost directly 
in point, in which it was held that after the death of one partner, 
which had the effect of dissolving the partnership, that the surviving 
vartner could not claim his personal property exemption without the 
consent of the administrator of the deceased partner, which could only 
be upon the ground that the liability of the estate of the deceased part- 
ner to pay the debts continued, and that the right to have the firm as- 
sets applied to the payment of the firm creditors and thereby exonerate 
the estate was coextensive with the lability. 

We are therefore of opinion that the defendant is not entitled to his 
personal property exemption. 

Affirmed. 


Cited: Oakley v. Marrow, 176 N.C. 135; Bank v. Odom, 188 N.C. 
681. . 


296 IN THE SUPREME COURT. [175 


MANUFACTURING Co. &. McCormick. 


er a a RR NE A 


ACME MANUFACTURING COMPANY v. MARTIN J. McCORMICK. 
(Filed 3 April, 1918.) 


1. Contracts-——Statute of Frauds—Parol Agrcement—-Contemporaneous 
—Bills and Notes. 


A parol contemporaneous agreement that a promissory nofe was not 
to be paid at its stated due date is contradictory of the written instrn- 
ment and is incompetent evidence. 


2. Contracts—~-Statute of Frauds — Parol Agreement — Subsequent— 
Bills and Notes—Maturity—Notice. 

The rule excluding parol evidence contradictory of a written instru- 
ment does not apply to an agreement thereafter made upon a sufficient 
consideration, and evidence thereof is admissible as between the original 
parties to a promissory note, or its endorsee taking after maturity. 


& Contracts——-Statute of Krauds—Parol Agreement—-New Promise— 
Jonsideration—Insurance, Lifc. 


An agreement subsequently made by the maker of a promissory note 
and the payee that the latter take out at his own expense insurance on 
the maker’s life requires the consent of the maker, and is a sufficient 
consideration for the new promise, being an aet which he was not re- 
quired to do and conferring a substantial benefit on the payee. 


AppraL by defendant from Connor, J., at February Term, 1918 of 
ROBESON. 

This is an action on a note executed by the defendant to John 
W. Ward for $2,500, dated 19 April 1915, and payable 15 October 

1915. 
(278) The defendant admitted that the plaintiff was the equitable 
owner of the note, but denied that it was transferred to the 
plaintiff before maturity. 

The defendant alleged in his answer as a defense: 

1. That it was agreed between the defendant and the said Ward, at 
the time of the execution of the note, that he, the said Ward, would 
hold the note and accept the imterest on the same annually until the 
defendant could pay the whole of the note. 

2. That after the execution of the note the said Ward agreed with 
the defendant that if he would allow the said Ward to take out insur- 
ance on his life in the sum of $5,000, payable to the said Ward, as se- 
curity for the said note, that he, the said Ward, would pay the prem- 
jums on the policy and hold the same to secure the payment of the 
said note, in the event of the death of the defendant, and that in con- 
sideration of the defendant allowing the said Ward to take out said 
insurance on his life that he would hold the note and accept the in- 
terest on the same each year until the defendant could pay the same. 

The plaintiff moved for Judgment upon the pleadings upon the 
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ground that the answer admitted the execution of the note and that 
the plaintiff was the equitable owner thereof, and that the answer did 
not set up a defense available to the defendant. 

The motion of the plaintiff was allowed, judgment was rendered ac- 
cordingly, and the defendant excepted and appealed. 


MacLean, Varser & MacLean and McIntyre, Lawrence & Proctor 
for plainteff. | 
W. BE. Lynch and T. A. McNeill, Jr., for defendant. 


ALLEN, J. The first defense relied on, that there was a contempo- 
raneous agreement that the defendant would not be required to pay the 
note according to its terms and that the time to pay the principal would 
be extended upon the payment of interest, cannot be allowed because in 
direct contradiction of the written promise to pay. 

In Hilhard v. Newberry, 1538 N.C, 109, defendant relied upon an 
alleged oral contemporaneous agreement extending the time of pay- 
ment beyond that shown by the face of the note sued on, and the 
Court said: 

“As heretofore stated, the obligation sued upon, in addition, contains 
& positive promise to pay a definite sum at a specified time, and en- 
titled the plaintiff to judgment according to the tenor of the bond. 
The claim that there was a cotemporaneous oral agreement to the 
effect that the time could be further extended is in direct contradiction 
of the written stipulation of the agreement and under several recent 
decisions of the Court such a position was not open to defend- 
ant. Woodson v. Beck, 151 N.C. 145; Walker v. Cooper, 150 (279) 
N.C. 129; Walker v. Venters, 148 N.C. 888; Mudge v. Varner, 

146 N.C. 147; Bank v. Moore, 188 N.C. 529.” And in Bank v. Moore, 
135° Cs 082" 

“The only defense attempted amounts in substance to this: That al- 
though the defendant executed his note and received a valuable consid- 
eration for same, there was an understanding and agreement at the 
time that payment should never be enforced or demanded. All the 
authorities are agreed that such a defense is not open to defendant.” 

See, also, to the same effect, Rousseau v. Call, 189 N.C. 177, and 
Boushall v. Stronach, 172 N.C. 274. 

These authorities are not in conflict with Evans v. Freeman, 142 
N.C. 61, and Kernodle v. Williams, 153 N.C. 475, which permit the 
proof of a cotemporaneous agreement as to the mode of payment, or 
with many other cases in our Reports in which the cotemporaneous 
agreement did not contradict the writing. 

This rule, excluding evidence of a parol agreement, has no appli- 


298 IN THE SUPREME COURT. (175 
MANUFACTURING Co. vo. McCorMICK. 


cation to an agreement made after the execution of the writing, chang- 
ing, or modifying the written agreement (Brown v. Mitchell, 168 N.C. 
313), and the subsequent agreement to extend the time of the pay- 
ment of the principal upon the payment of the interest upon the debt, 
in consideration of the defendant giving his consent for the payee to 
take out insurance on his life as security for the debt, is therefore a 
defense 1f based on a valuable consideration. 

The question of what constitutes a valuable consideration was con- 
sidered in Institute v. Mebane, 165 N.C. 644, where the Court says: “In 
9 Cye. 312, the author cites many authorities to support the position 
that ‘There is a consideration if the promisee, in return for the promise, 
does anything legal which he is not bound to do, or refrains from doing 
anything which he has the right to do, whether there is actual Joss or 
detriment to him, or actual benefit to the promisor or not.’ ... 

“The Exchequer Chamber, in 1875, defined consideration as follows: 
‘A valuable consideration in the sense of the law may consist either in 
some right, interest, or benefit accruing to the one party, or some for- 
bearance, detriment, loss, or responsibility given, suffered, or under- 
taken by the other.’ Courts ‘will not ask whether the thing which 
forms the consideration does in fact benefit the promisee or a third 
party, or is of any substantial value to any one. It is enough that some- 
thing is promised, done, forborne, or suffered by the party to whom the 
promise is made, as consideration for the promise made to him.’ Anson 
on Contracts, 63. ‘In general, a waiver of any legal right at the request 
of another party is a sufficient consideration for a promise.’ Parsons 
on Contracts, 444. ‘Any damage, or suspension, or forbearance of a 
right will be sufficient to sustain a promise.’ 2 Kent’s Com. (12 Ed.), 

465.” 
(280) If the consent of the defendant was necessary to the issuing 
of the policy of insurance, the agreement alleged in the answer 
comes within the principle laid down, as he has done an act which he 
was not required to do and has also conferred a substantial benefit on 
the creditor, the payee in the note. 

Was the consent of the defendant necessary to a valid poliey of in- 
surance? | 

The question has not been presented in this Court before this, and 
it will be of rare occurrence because usually the insured must submit 
to a physical examination, but the authorities generally agree that the 
consent of the insured is necessary. 

“It is held to be contrary to public policy to insure the life of a per- 
son who has not consented to the issuance of a policy.” 14 Mod. Am. 
Law, 145. “Except perhaps in the case of an infant, it is a general rule 
that a policy of life insurance taken out without the knowledge or con- 
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sent of the insured person is unenforceable, though it is frequently 
the case that such a policy is enforced, no question being raised.” 14 
RC. Law 889. 

“It is against policy to allow one person to have insurance on the 
life of another without the knowledge of the latter. Indeed, it is some- 
times made a fclony to take out insurance on the life of another with- 
out his knowledge.” 25 Cyc. 732. 

See, also, to the same effect, Vanee on Insurance, 145; Rombach v. 
Piedmont Ins. Co., 85 La. Ann., 283. 

The principle has been adopted to prevent speculation in human life, 
the consent of the insured being regarded as a safeguard against exces- 
sive insurance on the life of the debtor, which might cause the creditor 
to be more interested in his death than in the continuance of his life. 

We therefore conclude that there was error in rendering judgment 
upon the pleadings in favor of the plaintiff. 

Reversed. 


Cited: Mills v. Walker, 179 N.C. 484; Thomas v. Carteret, 182 N.C. 
379; Slayton v. Commissioners, 186 N.C. 695; Hooper v. Trust Co., 
190 N.C. 427; Roebuck v. Carson, 196 N.C. 674; Warren v. Botthng 
Co., 204 N.C. 125; Trust Co. v. Wilder, 206 N.C. 125; Coral Gables, 
Inc. v. Ayres, 208 N.C. 426; Coleman v. Whisnant, 226 N.C. 259. 





J. A. CLARK v. JOHN SWEHANEY. 
(Filed 3 April, 1918.) 


Automobiles—-Negligence—Principal and Agent — Evidence — Nonsuit 
—Trials. 

Where the plaintiff sues the owner of an automobile for injuries re- 
ceived while his son was driving it, evidence that the son was driving 
his mother at the time, and that after the injury the defendant ordered 
his son to take the plaintiff home, is sufficient to take the case to the 
jury upon a motion to nonsuit, upon the question of whether the son 
was acting in the service of the defendant when the injury was inflicted. 


ALLEN, J. dissenting; WaALkrErR, J., concurring in the dissenting opinion. 


Apprau from Connor, J., at November Term, 1917, of Dur- (281) 
HAM. 


Searlett & Scarlett and Brawley & Gantt for plaintiff. 
Fuller, Reade & Fuller for defendant. 
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Cuark, C.J. This was an action for damages for personal injury 
sustained by being struck and seriously injured by defendant’s automo- 
bile, which was being driven by his son at 45 to 50 miles an hour, 
according to plaintiff’s testimony, as with due care plaintiff was at- 
tempting to cross Main Street near the center of the business district 
of Durham. That the plaintiff was run over and injured and that the 
defendant was the owner of the automobile, that it was being driven 
by his son, and that the defendant’s wife was in the automobile at the 
time, also that the defendant immediately came up and orderec his 
son to carry the plaintiff home in his automobile, are admitted or not 
controverted. Indeed, the defendant put on no evidence. 

The plaintiff did not contend that there was any liability on the part 
of the defendant merely because the chauffeur was his son, but con- 
tended that all the circumstances taken together were sufficient evi- 
dence to be submitted to the jury upon the question whether the 
driver, Fred Sweaney, was acting as the servant of his father in the 
operation of said automobile at the time said injury occurred. That 
the automobile was owned by the defendant, that the defendant's wife 
was being conveyed in the machine at the time of the injury, and that 
the defendant directed his son to take the plaintiff home was eviclence 
“taken in the light most favorable to the plaintiff, with the most favor- 
able inferences which the jury could draw from it,” sufficient to submit 
the case to the jury for the natural presumption is that one who is em- 
ployed in operating an automobile is doing so in the service of the 
owner, especially when the passenger in the machine is the owner’s 
wife. Long v. Neut, 123 Mo. 204, citing Moon v. Matthews, 29 L.R.A. 
(N.S.), 586. 

It will be difficult for the plaintiff in such cases to show that the 
automobile was being driven and operated under the direet instruction 
of the owner, which was a matter peculiarly in the owner’s knowledge. 
We think it was error to nonsuit the plaintiff. The facts testified to 
raised a presumption that the machine was being operated in the scope 
of the defendant’s ownership, and it was meumbent upon the defendant 
who put on no evidence to rebut the presumption. 

Tanville v. Nissen, 162 N.C. 95, relied on by the defendant, is 

(282) not in point. In that case, there was evidence that though the 
owner’s son was operating the machine, he was not doing so 

with the knowledge or at the instance of the owner, but in violation of 
the owner’s orders and without his knowledgc. That was not a nonsuit, 
and the Court held that the evidence for the defendant should have 
been submitted to the jury with an instruction that the owner would 
not be responsible for the tort of the chauffeur, even though he was 
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the owner’s son and a minor, if acting without the owner’s authority 
and wholly for the servant’s own purposes and in pursuit of his private 
or personal ends. 
The judgment of nonsuit is 
teversed. 


Auten, J., dissenting: I think Linville v. Nissen, 162 N.C. 96, is a 
controlling authority in favor of the defendant, and that the Judgment 
of nonsuit ought to be sustained. 

In the Lanville case it was held: | 

1. That the owner of an automobile is not Hable for personal injuries 
caused by it, merely because of his ownership. 

°. That the father is not Hable for the acts of a minor son (much less 
reason for liability for the acts of an adult) unless he has approved the 
acts, or 1t 1s shown that the son is his agent or servant. 

3. Lhat if the mimor son 1s shown to be the agent or servant of the 
father, the latter is not liable unless the son was acting at the time in 
the scope of his cmployment and in regard to his father’s business. 

A nonsuit as to the father was held to be proper, although it was in 
evidence that the father had bought the machine for the use of himself 
and family; that the son, a minor, bad driven the machine frequently, 
sometimes with his father present; that the son was a reckless driver; 
that he had injured two buggies and his father had paid the damages; 
that on one occasion the father had taken off a wheel to prevent the use 
of a machine by his son; that he had left the garage unlocked, and his 
son could get the machine as he wished, and the ground of the ruling 
was that the father had forbidden the use of the machine on the day of 
the injury, which does no more than negative the idea of his consent, 
whieh was essential to plamtiff’s case. 

Tn this case the son is an adult, there is no evidence that the machine 
was bought for the use of the family, or that the son was rcekless, or 
had ever driven the machine before, or that the father knew that he 
was using the machine at the time of the injury. The only eircum- 
stanees claimed to have a tendency to prove agency on the part of the 
son are that his mother was in the machine, and that the father, as 
scon as he heard of the accident, went to the scene and directed his son 
to take the plaintiff, who had been injured, in his automobile to a hos- 
pital. 

The first is a circumstance which would be present with any (283) 
son. although acting against his father’s will, if asked by his 
mother to take her; and the second is an act of humanity which any 
man, whether responsible for the injury or not, ought to do, and which 
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ought to be encouraged instead of imputing it to the defendant as evi- 
dence of a wrongful act. 

There is to my mind a total absence of evidence of agency, or that 
the son, if an agent, was acting within the scope of his employment, or 
was about his father’s business. 

Y think the Linville case is stronger for the plaintiff than this, and 
that unless it is overruled, which the Court is not inclined to do, this 
judgment of nonsuit ought to be affirmed. 


Cited: Tyree v. Tudor, 181 N.C. 216; Tyree v. Tudor, 183 N.C. 346, 
348; Robertson v. Aldridge, 185 N.C. 295; Williams v. R. R., 187 N.C. 
352; Allen v. Garibaldi, 187 N.C. 799; Watts v. Lefler, 190 N.C. 724; 
Ewing v. Kates, 196 N.C. 355; Vaughn v. Booker, 217 N.C. 481; Car- 
ter v. Motor Lines, 227 N.C. 195; Ewing v. Thompson, 233 N.C. 570. 





H. J. STOCKARD er at. vy. WARREN Aanp W1®re. 
(Filed 3 April, 1918.) 


1. Contracts—Writing——Letters——Statute of Frauds. 

The owner of farming lands made an offer by letter that if the ad- 
dressee would take charge of his farm and stock, at the death of the 
owner and his wife he should have a certain portion thereof in fee sim- 
ple; and wrote later reiterating the terms of the offer, evidencing the 
receipt of the letter of acceptance, agreeing upon a later time when the 
adressee should move there, which was accordingly done. Held, the 
contract is valid within the meaning of the statute of frauds. 


2. Contracts——Lands— Descriptions—Evidence — Identification —~ Deeds 
and Conveyances. 

A proposifion, upon consideration by letter and acceptance, to give 200 
acres of land on the home place of a larger tract of land, is not too 
vague as to deseription to admit of parol evidence of identification and 
evidence when theretofore the owner had caused the tract to be cut up 
in several tracts, leaving a well defined 200-acre tract attached to the 
home place. 


3. Contracts—Lands—Acceptance—Consideration—tTrusts and Trustees 
—Courts — Equity—Decrees. 

Where the owner of lands, by letter, makes a proposition, upon lawful 
consideration, to give a certain part thereof after his own death and 
that of his wife, which has been accepted in writing and complied with, 
the court will decree, at the death of the owner and his wife, a trust in 
favor of the acceptor and enforce it. 
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Apprau by defendants from Connor, J., at September Term, (284} 
1917, of ALAMANCE. 


Long & Long and Manning & Kitchin for plaintiffs. 
W. P. Bynum and Parker & Long for defendants. 


Cuark, C.J. This was a proceeding by the heirs at law of Y. B. 
Warren to sell the tract of land set out in the petition for partition, 
making R. E. Warren and wife defendants, who allege that he was sole 
owner because the intestate had entered into a contract in writing with 
him to move upon his land and take charge of the farming operations 
upon an agreement that Y. B. Warren would devise absolutely to the 
defendant R. E. Warren the tract of land described in the petition. 
Said Y. B. Warren dicd intestate after his wife and the defendant R. E. 
Warren averred that the plaintiffs held the land as trustees for himself, 
and asked that they be declared equitable owners only of said real es- 
tate and be required to convey said legal title to him. On this plea the 
cause was transferred to term for trial. The court held that the agree- 
ment could not be executed because the description of the property was 
too indefinite, and sustained the plaintiffs’ motion to nonsuit the de- 
fendants. . 

The writings offered by defendants are two letters from Y. B. Warren 
to the defendant R. E. Warren as follows: 

Buruineron, N. C. 
R. F. D. No. 3, Box No. 21, 
February 12, 1906. 

Dear Ep:—If you will come and take charge of my farm and stock 
of all kinds and run the farm, I will give you all the tobacco you can 
make and at mine and my wife’s death all the stock and 200 acres of 
land on home place shall be yours to have and hold forever in fee- 
simple. Ed, I make this offer to you because I am worn-out and want 
my people to have my property at my death. Your Unele, 

Y. B. Warren. 

(On opposite side of shect:) Confidential to you, Ed. 

Y. B. WARREN. 

The second letter was as follows: 

Bururnoton, N. C., R. F. D. No. 3, Box No. 21. 


Dear Epear:—Yours to hand and contents noted. 
I made the proposition in good faith to you, intending to take you 
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as one of my family and hand over to you at my death about $5,000 in 
property. Edgar, you spoke of a notion to get married. That will suit 
me, as I have five different residences good enough for anybody to live 
in. Edgar, T have made arrangements for this year now, but if vou 
will come to me next fall I will do just what I said. Now go to work 
and hunt you up a good, domestic wife and come to my house next fall 
and go to business where your Unele ean start you im life. All is well. 


YB. WARREN, 


(285) It was in proof that both these letters were reecived by de- 
fondant in spring of 1906 by mail and were in the handwriting 
of Y. B. Warren. 

it was in evidence that the defendant R. E. Warren moved to Y. B. 

Varren’s in the following fall of 1906, tock charge of his farm and 
managed it till his death; looked after the rents of the other tenants 
and took the business in hand entirely. At first he lived in the house 
with Y. B. Warren, but after his marriage he moved into a house on 
the edge of the yard 20 or 30 steps from Y. B. Warren and is still living 
there. | 

The only question presented is the nonsuit entered by the judge on 
the ground that the description of the property was not sufficiently 
definite to make this a valid contract to devise the property. There was 
evidence that the tract of land on which the intestate lived originally 
sontained several hundred acres, but that several years before Warren 
moved on the place the intestate had caused the tract to be cut up into 
several, leaving 200 acres with well defined bounds attached to the 
place where he Aved, whieh was known as the intestate’s home place, 
in the neighborhood and generally. 

The offer to the defendant in the letter of 12 February, 1906, to give 
him at death of the mtestate and his wife’s death “all the stock and 
200 acres of land on the home place to have and to hold forever in fee 
sunple,” in the ight of the above testimony was sufficient to be sub- 
mitted to the jury for the identification'of the property. 

“Phere can be no question that a contract upon a sufficient considera- 
tion to devise lands is valid and may be enforeed in a court of equity, 
the decree being so drawn as to deleare the parties to whom the land is 
devised, or, in the event of a failure to devise, the heirs at law to hold 
such lands in trust for the persons to whom the testator had contracted 
to devise them.” Price v. Price, 1838 N.C. 503. To same purport Fast 
v. Dolohite, 77 N.C. 566; Harnhardt v. Clement, 187 N.C. 94. 

“Tt is settled by a line of authorities which are practically uniform, 
that while a court of chanecry is without powcr to compel the exe- 
cution of a will, and therefore the specific execution of an agreement to 
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make a will ean not be enforeed, yet if the contract is sufficiently 
proved and appears to have been binding on the deecdent, and the usual 
conditions relating to specifie performance have been compiled with, 
then equity will specifically enforee it by seizing the property which is 
the subject matter of the agreement, and fastening a trust on it in favor 
of the person to whom the decedent agreed to give it by his will.” 
Naylor v. Shelton, Am. Ann. Cases, 1914, A, 394. 

The defendant R. E. Warren testified that he received both these let- 
ters, with the envelopes in which they are contained, by mail in the 
spring of 1906. The signature and handwriting of the intestate were 
proven. The contract is made up of the two letters, the latter 
showing that the defendant had received from the intestate the (286) 
first letter, that he had replied thereto and then the intestate 
wrote reiterating the contract and consenting to postpone the time for 
the defendant to move upon his place till the fall, at which time it is 
in proof that the defendant did move upon the place and took charge 
according to the terms of the letter. 

“A valid contract within the Statute of Frauds may be of one or 
many pieces of paper, provided the several pieces are so connected 
physically or by internal references that there can be no uncertainty as 
to their meaning and effect when taken together.” Mfg. Co. v. Hen- 
dricks, 106 N.C. 492. 

Upon the evidence, it was for the jury to decide whether the propcrty 
was sufficicntly identified, for the description upon the face of the con- 
tract is not so palpably defective as to be incurable by any evidence. 
Farmer v. Batts, 938 N.C. 390-391. 

In Boddie v. Bond, 198 N.C. 205, it is said that a devise “I give my 
wife, Cornelia, the house where we now live, with all the outhouses and 
premises, embracing the peach and apple orchard,” is a sufficient de- 
seription to pass the title and permit parol testimony to fit the deserip- 
tion to the Iand intended. 

In Fulwood v. Fulwood, 161 N.C. 601, where the devise of a tract 
of land deseribes it simply as the “homestead tract,” the Court said: 
“The description of the land devised to the defendant as ‘the home- 
stead tract’ presented the case of a latent ambiguity, as it was uncer- 
tain what land was intended to be included under that designation, 
after it appeared that the 200-acre tract and the first, second, and third 
tracts deseribed in the petition were adjoining tracts, and that the lands 
were acquired under different descriptions and at different times. It 
was then permissible te intreduce extrinsic evidence to fit the descrip- 
tion, and for the purpose the declarations of the testator at the time of 
making the will, and at other times, and his manner of dealing with 
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the land, as by listing for taxation as one tract, were competent evi- 
dence,” 

In Johnson v. Mfg. Co., 165 N.C. 105, where the description was 
“50 acres adjoining P. R., bounded on White Oak Road and adjoining 
A.S. R. and P. 8.,” the Court said: ‘‘We think his Honor erred in ex- 
cluding parol testimony to identify this tract of land. It was a latent 
and not a patent ambiguity. It may be that the defendant could have 
shown that the boundaries had been actually run and marked.” In the 
present case there was evidence by the surveyor and others that when 
the rest of the tract was surveyed and cut off, the 200 acres around the 
homestead of the intestate was surveyed, the boundaries run and 

corners marked. , 
(287) “Parol evidence of surrounding circumstances is competent in 
the interpretation of a deed or will to enable the court to ascer- 
tain the intention of the parties.” Caudle v. Caudle, 159 N.C. 53. 

It is open to the plaintiffs to put on testimony, if they can, to contra- 
dict any part of the evidence as to the identity of the land, but it was 
error to direct a nonsult. 

Reversed. 


Cited: Freeman v. Ramsey, 189 N.C. 790; Fawcett v. Fawcett, 191 
N.C. 682; Grantham v. Grantham, 205 N.C. 866; Chambers v. Byers, 
214 N.C. 377; Clark v. Butts, 240 N.C. 714. 





JOHN W. WARD v. R. F. MARTIN. 
(Filed 3 April, 1918.) 


1. Evidence—Examination of Party—Incrimination—Refusal to Answer 
— Statutes. 
Where no statutory immunity is given, a party to an action cannot be 
compelled to testify to matters that manifestly tend to convict him of a 
crime, whether the examination takes place at or before the trial. 


2. Evidence—-Examination of Party—Statutes—A ffidavits. 


Upon application to examine a defendant before the clerk of the Supe- 
rior Court, prior to trial (Revisal, secs, 865, 866) and to aid in prepar- 
ing the complaint, such facts as will entitle the movant to the order must 
be made to appear by affidavit; but after filing a verified complaint set- 
ting out a cause of action, the plaintiff has a right to the order for ex- 
amination, and the leave of the court is unnecessary. 
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8. Same—Incrimination—Refusal to Answer. 


An order to examine a defendant under Revisal, secs. 865, 866, will 
not be denied on the ground that the answers of the defendant will tend 
to incriminate him, in an action wherein the complaint has been filed 
alleging that the defendant had misappropriated the plaintiff’s money 
while acting as his bookkeeper and accountant, the answers of defend- 
ant not necessarily having to show a criminal intent, etc., and the time 
for his refusal to answer being when such incriminating questions are 
asked on the examination. 


4. Evidence—Incrimination——Oath of Party—Attorney and Client. 


The privilege to refuse to answer questions tending to incriminate a 
party must be claimed by the party under oath, and not by his attorney, 
and an order to examine the party to an action under Revisal, secs. 865, 
866, may not be revoked on motion made on written notice of his attor- 
ney, stating that the answers sought to be elicited will tend to incrim- 
inate him. 


5. Appeal and Error—Examination of Party—Premature Appeal — Su- 
preme Court’s Discretion. 


While ordinarily an appeal from an order of the clerk of the court | 
for examination of a party under oath is premature, the Supreme Court, 
in this case, in its discretion, considered the appeal on its merits. 


WaALkKer, J., dissents. 


Civin AcTION pending in Superior Court of Ropreson County. (288) 
The plaintiff having filed his verified complaint, moved in the 
cause for an order to examine defendant before the clerk prior to trial 
under Revisal, secs. 865, 866. The clerk made the order and the de- 
fendant moved to vacate the same. The motion was denied and defend- 
ant appealed to the Superior Court. His Honor Judge Bond affirmed 
the order of the clerk, October Term, 1917, and defendant appealed. 


MacLean, Varser & MacLean, McIntyre, Lawrence & Proctor for 
plaintiff. 

H. E. Stacy, T. A. McNeill, Jv., Johnson & Johnson, W. E. Lynch, 
Manning & Kitchin for defendant. 


Brown, J. The grounds upon which the motion to vacate the order 
is based are: (1) That the order would allow plaintiff to examine de- 
fendant as to his private affairs immarterial to the matters in contro- 
versy. (2) That the complaint and affidavit indicate the purpose of 
plaintiff to secure from defendant evidence of an incrimmating charac- 
ter tending to convict him of a crime, in violation of his constitutional 
rights. 

We recognize the general principal that where no statutory immunity 
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is given, a party to an action cannot be compelled to testify to matters 
that manifestly tend to convict him of a crime, whether the examina- 
tion take place at or before the trial. Where no complaint has been filed 
and the purpose of the examination is to aid in preparing the complaint, 
the mover must show by affidavit such facts as will entitle him to the 
order. In this case the complaint has been filed and sets out a cause 
of action against defendant. The plaintiff then has a right under the 
statute to examine the defendant. No leave of court is necessary, as 
was the case under the old bill of discovery. That requirement is 
omitted from our statute. Vann v. Lawrence, 111 N.C. 34. The cause 
of action set out in the complaint is based upon an alleged misappro- 
priation of money by defendant while acting as bookkeeper and ac- 
countant for plaintiff. 

It is contended that the order for examination should be vested be- 
cause any answers that defendant should make to questions asked him 
would necessarily tend to convict defendant of a crime. 

While all courts hold that a party cannot be forced to answer ques- 
tions which tend to criminate him or subject him to a statutory penal- 
ty, yet they are divided somewhat as to when he may assert his privi- 
lege when the attempt to examine him is made before trial. Some 
courts hold that the party cannot resist an order for his examination 

upon such ground, but that he must avail himself of his privilege 
(289) at the time the objectionable questions are propounded to him, 

while others declare that if the only material evidence is sought 
is necessarily incriminating, the examination will not be allowed, other- 
wise the party will be left to assert his privilege at the examination. 
The author of Eney, of Pleading and Practice arrays all the cases pro 
and con, and says the latter seems to be general rule. 

In order to vacate an order for examination, all those authorities hold 
that it must be plainly apparent that the evidence sought must neces- 
sarily tend to convict the party to be examined of a crime or to subject 
him to a penalty or forfeiture. 14 Cyc., 363. We are inclined to the 
view that the plaintiff should not be denied a plain statutory right to 
examine his adversary before trial solely because the latter claims that 
any answer he may make will tend to convict him of a crime. This 
rests the matter upon the zpse dixit of the defendant, and not upon the 
judgment of the court. 

It is true the complaint charges the defendant with misappropriating 
funds belonging to plaintiff. This may or may not constitute an indict- 
able offense according to circumstances, one of which is the criminal 
intent. The evidence of defendant, instead of convicting him of a 
crime, may tend to exculpate him and by satisfactory explanation in- 
duce plaintiff to cease the prosecution of his action. Proceeding with 
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the examination does not deny defendant any constitutional right. If 
he cannot answer the questions propounded without incriminating him- 
self, he can then avail himself of his privilege. To proceed with the 
examination cannot deprive defendant of any protection thrown around 
him by the law, while to stop it would deprive plaintiff of a mght 
conferred by the statute. The defendant cannot be hurt while the plain- 
tiff may. 

There is another reason why the order of examination should not be 
vacated. The elaim for privilege must be made by the party, and can- 
not be made for him by an attorney, and it must be made under oath. 
14 Cye., 863-364 and cases cited. When it is made during examination, 
it is necessarily made after the party being examined has becn sworn. 
In this case the claim for privilege is asserted by counscl for defendant 
in a written notice of a motion to revoke the order of examination. It 
is not based upon any affidavit of defendant and does not appear to be 
his personal act, but that of his attorneys actmg for him. 

A motion was made to dismiss this appeal on the ground that it is 
premature. There are deeisions of this Court holding that a party ecan- 
not appeal from an order to appear before the clerk to be examined 
under oath concerning the matters set out in the pleadings. Pender v. 
Mallett, 122 N.C. 163; Holt v. Warehouse Ce., 116 N.C. 480; Vann 
v. Lawrence, 111 N.C. 32. 

In the exercise of our discretion, as the point presented is of (290) 
first importance here, we have concluded to deny the motion and 
to consider the appeal on its merits. 

The order of the Superior Court direeting the examination of defend- 
ant under the statute is 

Affirmed. 


Cited: Monroe v. Holder, 182 N.C. 79; Johnson v. Mills Co., 196 
N.C. 94; Buchholz v. Furguson, 198 N.C. 700; Bohannon v. Trust Co., 
210 N.C. 683, 686; Douglas v. Buchanan, 211 N.C. 667, 668; Knight v. 
Inttle, 217 N.C. 682; Washington v. Bus, Inc., 219 N.C. 859, 860; Sud- 
deth v. Simpson, 224 N.C. 183; Fox v. Yarborough, 225 N.C. 608. 
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A. RAY v. C. G. RAY, 
(Filed 38 April, 1918.) 


Appeal and Error—Evidence—Transactions with Deceased — Statutes— 
Verdict——Harmless Error. 


The erroneous admission of evidence of transactions with deceased per- 
sons, prohibited by Revisal, sec. 1631, becomes immaterial when from the 
answers by the jury to the issues it appears that this evidence was dis- 
regarded by them. 


Civin Acrion, tried before Bond, J., at October Term, 1917, of 
BLADEN, upon these issues: 

1. Was the execution of the deed referred to in the complaint pro- 
cured by assurances of said C. G. Ray that he would provide and take 
care of his father and mother so long as they lived, as alleged in the 
complaint? Answer: “Yes.” 

2. Did the defendant, C. G. Ray, make assurances for the purpose of 
getting said deed and with the intention of not providing for and caring 
for his father and mother as he agreed to do? Answer: “No.” 

3. Has defendant, C. G. Ray, made provision for and cared for his 
father and mother as he promised and agreed to do? Answer: “Yes.” 

From the judgment rendered, plaintiff appealed. 


EL. J. McCulloch, Jr., for plaintiff. 
Bayard Clark for defendant. 


Brown, J. On 5 July, 1913, the plaintiff, A. Ray and wife, P. A. 
Ray, conveyed a certain tract of land in Bladen County to their son, 
C. G. Ray, the defendant. This deed was made on the special trust that 
C. G. Ray should provide and take care of his father and mother as 
long as they lived. 

This action 1s brought to the deed set aside because of the failure 
of defendant to carry out the agreement. The only exceptions consid- 
ered in appellant’s brief relate to a conversation between the deceased 

wife of plaintiff and the defendant testified to by defendant. The 
(291) objection was made in apt time and is based on section 1631, 

Revisal. The evidence tended to contradict the contention of 
plaintiff that the defendant agreed to support his father and mother 
(the plaintiff and his wife) as a consideration for the execution of the 
deed. 

As the jury found with the plaintiff on first issue, thereby establish- 
ing the trust, the exception is irrelevant. It is manifest that the Jury 
disregarded defendant’s evidence upon that issue. 
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The jury have found that the defendant accepted the deed upon the 
alleged trust, and that he has fully performed so far the agreement 
upon his part. 

In view of the findings of the jury, the assignments of error are 
irrelevant. 





H, A. McLAURIN v. T. F. WILLIAMS. 
(Filed 3 April, 1918.) 


1. Landlord and Tenant-——Leases—Fraud—tTitle. 


Where the plaintiff has been in possession of the lands in dispute for 
twenty-three years and continues therein, and has executed a lease thereof 
to the defendant, it may be shown in evidence that the defendant induced 
the lease by fraud and misrepresentation, and upon establishing this as a 
fact, the relation of landlord and tenant is unavailable as a defense. 


2. Same—Evidence—Questions for Jury—Trials. 


Bvidence that the defendant has induced the plaintiff, an ignorant col- 
ored man, to accept a lease of his own land upon defendant’s representa- 
tion that it was necessary to get a paper title to the lands after it had 
been sold for taxes, is sufficient upon the question of defendant’s fraud 
and misrepresentation to take the issue to the jury. 


8. Instructions—Contentions—Tax Deeds—Deeds and a aaa 
peal and Error. 


Where the plaintiff has permitted the lands in controversy to be sold 
for taxes, and the defendant claims under the tax deed, it is not error for 
the court to forbid the defendant’s counsel to argue to the jury that neither 
the plaintiff nor his ancestor had paid anything for the land. 


4. Instructions — Contentions — Appeal and Error—Objections sg Ex- 
ceptions. 
A statement by the court of the contention of a party properly arising 
in the controversy is not error and will not be considered on appeal when 
not excepted to at the time. 


5. Instructions—Colored Persons—Fair Trials—Appeal and Error. 
A charge to the jury, where one of the parties is a white and the other 
a eglored man, that they should give the litigants a fair and impartial trial 
regardless of color is not erroneous. 


6. Tax Deeds—Deeds and Conveyances—Liens—Instructions—Appeal and 
Error. 

Where the controversy over lands depends upon the validity of defend- 

ant’s tax deed, it is not error for the court to charge the jury that if plain- 
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tiff recovered in the action he would have to repay the defendant the 
moneys he has expended; and where the verdict is in plaintiff’s favor, a 
judgment is proper making the amount a lien upon the lands. 


(292)  Avpwar by defendant from Bond, J., at September Terin, 1917, 
of CUMBERLAND. 


00k & Cook and J. M. Williford for plaintiff. 
Bullard & Stringfield for defendant. 


Cuark, C.J. The complaint alleges that the plaintiff is the owner 
of the tract of land deseribed, containing 148 acres, and has been in the 
peaceable, quiet and adverse possession of said land, claiming it as his 
own, for more than twenty-three years, exercising all the rights of 
ownership, but that the defendant has trespassed upon said land, inter- 
fering with his farming thereon, and has threatened the plaintiff to put 
him on the county roads, and otherwise sought to intimidate the plain- 
tiff, who is an ignorant colored man; and being fearful to proceed with 
the cultivation of said land, he brought this action to restrain the de- 
fendant from interfering with the possession of the land and asked a 
restraining order. The defendant answered that the plaintiff had rent- 
ed the land in 1916 from him and was estopped to deny defendant’s 
title. 

The plaintiff in Ins reply averred that the defendant bought the land 
at a sale for taxes due by the plaintiff for the year 1914; that at such 
sale by the sheriff on 3 May, 1915, the defendant bought the land and 
in January, 1916, notified the plaintiff that he would ask a deed from 
the sheriff on 8 May, 1916; that the defendant had bought the land at 
the tax sale for $14.55 taxes, but that the land is worth at least $1,000, 
The complaint alleged, and the plaintiff testified, that when this notice 
was given he told the defendant that he would get the money and pay 
defendant, but that the defendant told him he need not do that, that he 
wanted to help him get a paper title for the land, and to wait till after 
3 May 1916, when he (defendant) would get a sheriff’s deed for it, and 
that thereafter the defendant told the plaintiff that it was necessary for 
him to sign a lease in order to help him strengthen his chances to get a 
good title. It is alleged and in evidence that plaintiff, relyimg upon 
these representations of the defendant, did not get the money to pay 
the taxes before 3 May, 1916, and signed the lease in August of that 
year, as the defendant had told him it was necessary to do so im order 

to perfcct his title. 
(2938) There was evidence to the contrary from the defendant, but 
the jury found, in response to the issues, that the defendant 
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agreed to get the title from the sheriff for the land in order to make the 
plaintiff’s title good, and Williams had expended altogether in getting 
deed for the land from the sheriff $63.50, to which the defendant is en- 
titled to add any taxes paid since that time, and that the plaintiff 
executed the lease to the defendant on the understanding with him that 
it was made in order to use to make McLaurin’s title good. 

The court properly refused to grant the motion to dismiss. If, as the 
jury find, the lease was secured by the defendant for the purpose of 
perpetrating a fraud on the defendant, the plaintiff could have the 
same declared void without surrendering possession, and besides, the 
plaintiff, according to the evidence, has never been out of possession. 
A lease obtained by fraud and misrepresentation, as found by the jury, 
did not create the relation of landlord and tenant, and there was no 
agreement, according to these findings, for an option. 

While the counsel for the defendant was addressing the jury, urging 
that the grandfather of the plaintiff had never paid for the land, and 
that the plamtiff did not have a good title for it, the court interrupted 
the counsel by saying that he could not permit that argument as the de- 
fendant was claiming under a tax deed, the land having been sold for 
the plaintift’s taxes. We do not see any error in this, nor in the court 
refusing to permit the case to turn upon the question whether the plain- 
tiff’s ancestor had paid for the land. There was neither allegation nor 
issue presenting such proposition. It was in evidence that the plaintiff 
had been in uninterrupted possession 23 years. Nor was there any 
error in stating the contentions of the plaintff that the defendant had 
misled him in order to prevent his redeeming the land and that the 
plaintiff contended that the land—148 acres—was worth $1,000 to 
$1,400, and that he would not have let the defendant get the tax title 1f 
he had not been misied by the defendant’s promises to buy the land 
for his benefit at the sheriff’s sale. This was merely a statement of the 
plaintiff’s contention in the complaint and in the argument and, besides, 
was not excepted to at the time. 

Neither was there any error in the judge charging the jury that in a 
trial where one party 1s white and the other is colored the jury should 
be fair and just and give them a fair and impartial hearing, regardless 
of the color of the litigants. Nor was there any error in the court in- 
strueting the jury that if the plaintiff recovered the land he would have 
to pav Williams the taxes, costs, and interests as provided by law. 

The result of the trial depended almost exclusively upon the contro- 
verted issucs of fact as presented by the pleadings and submitted to the 
jurv. The verdict as to the second issue was set aside, and at 
the next term of the court it was found by the jury that the (294) 
amount due the defendant for taxes and the interest allowed by 
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law and cost attendant amounted to $39.84, for which sum judgment 
was rendered in favor of the defendant and the same declared to be a 
lien upon the land, but that subject to such lien, the defendant held 
the naked legal title to the lands in trust for the plaintiff, to whom he 
should convey in fee simple all interest and title therein upon payment 
of the aforesaid lien, and the defendant was perpetually enjoined from 
trespassing upon said land or in any way interfering with the possession 
thereof by the plaintiff. And judgment was rendered in favor of the 
plaintiff for the costs of the action. 
No error. 


Cited: Headman v. Commissioners, 177 N.C. 264; Wilson v. Sewing 
Machine Co., 184 N.C. 43; Lamborn v. Hollingsworth, 195 N.C. 353. 





J. A. ELY v. ISAAC NORMAN, 
(Filed 3 April, 1918.) 


1. Mortgages, Chattel—Real Estate. 

A written instrument creating a lien on crops to be raised on adequately 
described lands, to secure advancements made, with provision that should 
the crops be insufficient, “said paper is to be considered a mortgage on his 
land”; Held, the writing creates a lien on the land itself for the amount 
found to be due and unpaid, after the application of the proceeds of sale 
of the crops, and enforcible by judgment of foreclosure. AS to whether 
the writings is an equitable or legal mortgage, Quaere? Sembdle, the latter. 


2. Mortgages—-Original Parties—Registration—Junior Mortgages-——Prior- 
ities—Distribution. 

Where a paper-writing has the effect of a mortgage on lands, the ques- 
tion of proper registration as between the original parties is immaterial; 
but becomes necessary for consideration when a junior mortgagee under 
a registered mortgage is made a party to the action, and the question of 
priorities has arisen in the distribution of the proceeds of the sale. 


3. Deeds and Conveyances—Registration—-Indexing—Duty by Grantee. 


Where the general index in the office of the register of deeds correctly 
refers to the book and page where a chattel mortgage, or agricultural 
lien, combined with a real estate mortgage of the same land for the same 
purpose is to be found, it is sufficient for all purposes; and the fact that 
the instrument was only recorded in a book set apart for chattel mort- 
gages and crop liens will not effect the rights of the mortgagee to the 
prior security of his lien on the land as against that of a junior mort- 
gage, The duty of a grantee to see to the proper registration and indexing 
of his deed, and as to whether the indexing is a part of registration, dis- 
cussed by Hoxkg, J. 
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4. Deeds and Conveyances—Registration—Indexing. 


Held, by Brown, J., WALKER and ALLEN, JJ., concurring, that the index- 
ing of deeds is an essential part of their registration, overruling Davis v. 
Whitaker, 114 N.C., 279. 


Brown J., coneurring; WaLkKer and ALLEN, JJ., concurring in opinion of 
Brown, J. 


Crvin acrion tried before Whedbee, J., and a jury at October (295) 
Term, 1917, of Herrrorp. 

The purpose of the action was to declare a certain paper-writing, 
hereinafter set forth, a mortgage on the lands of defendant described 
therein, to secure a debt of $75, with interest due from defendant to 
plaintiff and for the further purpose of foreclosing the same under the 
decrees of the court. It was admitted that on 23 April, 1914, to secure 
advances to enable him to cultivate his crop for said year, to the 
amount of $75, defendant executed a lien on certain crops for said year 
therein deseribed and contained also the following provision: 

“Tt is further agreed that in ease said I. Norman does not make suffi- 
cient crops to pay this amount of $75, that said paper is to be consider- 
ed a mortgage on Isaac Norman lands in Winton Township, Hertford 
County, and bounded as follows: On north by the main road from Co- 
field to Harrclisville; on east by George Keen tract; on west by I. 
Jernigan; on south by Lilly Hicks and Mac Hall. And if by the first of 
November, 1914, said Isaac Norman should fail to pay said indebted- 
ness, then said J. A. Ely may foreclose this lien as provided in section 
2054, Revisal 1905, or otherwise, and may sell said crops and other 
property after ten days notice, posted at the courthouse door and three 
other public places in said county, and apply the proceeds to the pay- 
ment of said indebtedness and all costs and expenses of executing this 
conveyance and to pay the surplus to said 00.000. 

“And the said Isaac Norman hereby represents that said crops and 
other property are the absolute property of Isaac Norman and free 
from encumbrance with the exeeption of $100 lien held by 8. E. Harrell 
& Co., of Cofield, N. C. 

“Witness my hand and seal, this the 23rd day of April, 1914. 


(Signed) Isaac Norman” 


It was admitted further that the crops referred to in said instrument 
were all required to pay 8. E. Harrell & Co., whose claim was consti- 
tuted a preferred debt therein, and plaintiff alleged further that said 
paper-writing was duly proved and registered and the amount ad- 
vaneed, no part of which had been paid. Defendant denied that the 
paper-writing was in any sense a mortgage on realty, or that he owed 
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for advancements to the amount claimed, and by way of further 
(296) defense alleged that there had been a breach of warranty by 
plaintiff in the sale of a horse advaneed under the contract and 
to defendants’ damage. Defendant claimed further that there had been 
no proper registration of plaintiff’s paper, or that same had been re- 
corded only in the book used and labeled for liens and chattel mort- 
gages. It was urged by defendant, appellant, that this became material 
in view of the fact that a subsequent mortgagee had been made party 
defendant by order of court. 
There was verdict for plaintiff, that there had been no warranty of 
a horse or breach thereof on plaintiff’s part; that the amount of ad- 
vancements due and unpaid was $75. Upon the verdict, the court, being 
of opinion that the paper-writing constituted a valid mortgage on de- 
fendant’s realty described therein, and that same was properly regis- 
tered, gave judgment of foreclosure and distribution of proceeds ac- 
cording to the hens presented and established in the suit, and defend- 
ant excepted and appealed. 


W. D. Boone for plaintiff. 
R. C. Bridger and S. Brown Shepherd for defendant. 


Hoxr, J. Under our decisions, the instrument in question contains 
a sufficient description of the property (Patton v. Sluder, 167 N.C. 500), 
and on the facts presented, the same creates a lien thereon in plain- 
tiff’s favor for the amount found to be due and unpaid, enforeible by 
judgement of foreclosure, the relicf awarded to plaintiff on the record. 
Whether the paper-writing is an equitable or legal mortgage is not now 
of the substance, through under many recent cases with us upholding 
the prineiple that a deed should, as a gencral rule, be interpreted so as 
to affeet the clear intent of the parties as expressed in the entire instru- 
ment, this would seem to constitute a regular legal mortgage, as it 1s 
declared to be in his Honor’s judgment. Jones & Philips v. McCormick, 
174 N.C. 82: Wilkamson v. Bitting, 159 N.C. 321; Triplett v. Wul- 
liams, 149 N.C. 394; Harris v. Jones, 83 N.C. 318. 

It is chiefly objected for appellant that, although the mstrument 
should be properly considered as a mortgage on realty, there is a defect 
of registration in that the same is recorded in the book labeled and used 
for agricultural hens and chattel mortgages. Inasmuch as the only liti- 
gated questions thus far presented in the record or in the case on appeal 
are between the alleged mortgagee, plaintiff, and mortgagor, the origi- 
nal defendant, the ease might very well be disposed of by the position 
that, as between these parties, the matter of a correct registration 1s 
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not essential, this being now required only in reference to the 

rights and claims of ereditors and subsequent purchasers. Re- (297) 
visal, secs. 980-81-82. But as a subsequent mortgagee, admitted 

by defendant to hold a valid elaim and lien on the property, has been 
made party defendant, it is well, and perhaps required, that the ex- 
ception be directly disposed of that a proper distribution of the fund 
mav be had. 

An examination of this question will disclose that there are few sub- 
jects presented for consideration about which there is greater contra- 
riety of decision than in the construction and application of the regis- 
stration laws as affecting the validity of deeds and written instruments. 
In some of the States it is held that when the holder of the title pre- 
sents the instrument to the recording officer, properly proven, and the 
same is received by him pursuant to the statute, the holder has done all 
that the law requires and his title is unaffected by mistake, etc., on the 
part of the officials in recording the paper. In others, the authorities are 
to the effect that the holder of such a paper so presenting 1t is charged 
with the duty of seeing that the same is recorded on the proper books 
with substantial accuracy in essentials, 7.e., the names of the parties, 
the property embraced in the instrument, and if a mortgage, the true 
amount of the debt—a view that seems to have been approved by our 
own decisions on the subjeet. Smith v. Lumber Co., 144 N.C. 47; Roy- 
ster v. Lane, 118 N.C. 156. 

Again, there is pronounced conflict on the question whether, under 
statutes requiring an index and cross-index of registered imstruments by 
the offiecr, this index should be considered and construed as an essential 
part of a completed registration. On this question much the larger 
number of cases hold that such an index as ordinarily expressed in the 
laws on the subject form no part of a valid and completed registration, 
but are only intended as an aid to facilitate investigation on inquiry 
for the true title. Our own Court so holds in Davis v. Whitaker, 114 
N.C. 279, a case that has since been unquestioned in our decisions and 
which seems to be in accord with the weight of authority in other juris- 
dictions. Green v. Garrington, 16 Ohio, 548, reported also in 91 Ameri- 
ean Decisions, p. 108, with an informing note on the questions pre- 
sented here. 

On the other hand, there are strong and well-reasoned opinions in 
authoritative courts to the effect that such an index constitutes an es- 
sential part of a completed and valid registration, and basing their 
decisions on the language of their registration laws and also on the 
reasoning that these indexes are commonly resorted to for the ascer- 
tainment of titles, and that a different ruling with the large number 
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of books and more accumulating, would render a satisfactory exami- 

nation well-nigh impossible and practically render valueless our 
(298) registration laws in their primary purpose of protecting creditors 

and subsequent purchasers for value. Kock v. West, 118 Iowa 
468; Barney v. McCarty, 15 Iowa 110; Ritchte v. Griffiths, 1 Wash. 429, 
and the construction of our statute that the indexing and cross-indexing 
is a necessary part of a docketed judgment tends to support this po- 
sition. Dewey v. Sugg, 109 N.C. 328. 

In cases upholding this view, it is held, “That an index will hold a 
subsequent purchaser to notice thereof if enough is disclosed by the 
index to put a careful or prudent examiner upon inquiry, and if, upon 
such inquiry, the instrument would have been found. Jones v. Berk- 
shire, 15 Iowa, 248, syllabus quoted from report of case in 83 Amer. 
Rep., p. 412. 

Whatever may be the ultimate and correct view on these much dis- 
puted questions, we have no hesitation in holding that the instrument 
before us has had valid registration and will bind subsequent pur- 
chasers in the distribution of the fund. The only objection urged against 
it being that it 1s registered in a book commonly known and used for 
recording chattel mortgages and agricultural liens, and so labeled. It 
was no doubt put in that book because it also contained an agricultural 
lien, but, so far as we have examined, there is nothing in our legislation 
applicable either in case of deeds, agricultural liens, chattel mortgages 
or other instruments which requires that they, or any of them, should 
be put in any special book or one of any particular kind of description. 
Undoubtedly they should be put in a book recognized and used in the 
office for recording instruments, but there is no suggestion in this case 
that the instrument was not accurately recorded The index and cross- 
index, properly kept, points clearly and correctly to its placing, and, to 
our minds, the official data are a full and sufficient compliance with 
our statutory requirements and serve every purpose that our laws on 
this subject were designed to promote. While there is diversity of 
ruling on this subject also, the position accords with the reasonable and 
correct interpretation of the statute and has the support of well-con- 
sidered authority in other jurisdictions. Fairabee v. McKerrehan, 172 
Pa. St., 234; Swepson v. Bank, T7 Tenn., 7138; Armstrong v. Austin, 45 
S.C. 69. 

There is no error, and the judgment in plaintiff’s favor must be 
affirmed as entered. 

No error. 


Brown, J., concurring: I concur in the disposition made of this case, 
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but I am of opinion that the case of Davis v. Whitaker, 114 N.C. 279, 
should be overruled. While it may not be absolutely necessary to over- 
rule it on this occasion, I think it is well within our province to do so, 
and that the value of our registration laws, the stability of titles, 

and the best interests of the State demand it. I think that the (299) 
indexing of deeds is an essential part of their registration, just as 

much so as the indexing of judgments is an essential part of their 
docketing, as is held in Dewey v. Sugg, 109 N.C. 328. The great increase 
in the number of record books in the register’s office Gn Wake County 
there are ovcr 300) renders it practically impossible for a title searcher 
to examine the pages of every book. Unless the index 1s held to be a 
part of the registration, then mortgagees and purchasers of land can 
have no positively certain assurance that they are acquiring a good 
title. 

L do not care to discuss the matter at length, but I am convinced that 
the best interest of the State require that we should declare at once 
that the indexing of a deed is a part of its registration, 

T am authorized to say that Justices WALKER and ALLEN concur in 
this opinion. 


Cited: Fowle v. Ham, 176 N.C. 18; Manufacturing Co. v. Hester, 
177 N.C. 611; Hooper v. Power Co., 180 N.C. 653; Wilkerson v. Wal- 
lace, 192 N.C. 157; Bank v. Harrington, 193 N.C. 627; Clement v. 
Harrison, 193 N.C. 828; Whitehurst v. Garrett, 196 N.C. 159; West v. 
Jackson, 198 N.C. 694; Story v. Slade, 199 N.C. 597; Watkins v. 
Simonds, 202 N.C. 750; Tocct v. Nowfall, 220 N.C. 557, 559; Cotton 
Company v. Hobgood, 243 N.C. 229, 230; Saunders v. Woodhouse, 243 
N.C. 611, 618. 





TAMES W. COX et au. v. KINSTON CAROLINA RAILROAD AND 
LUMBER COMPANY er AL. 


(Filed 3 April, 1918.) 


1. Trusts—Trustees—Duration of Trusts—Leasces. 

Where the donor of lands in an agricultural section of country has lived 
thereon and farmed the same and conveyed it to his son in trust for the 
ehildren of the latter until the trustee’s death, or the youngest child shall 
have become 21 years of age, with power to sell, reinvest, ete., and hold 
for the purposes of the trust, and to use the same “as he may deem best 
for the interest of the said children, either renting it out or using and cul- 
tivating it himself, and using the rents and profits to support his family 
and to edueate his children”: Weld, a lease by the trustee, with the right 
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of the lessee to renew within five-year periods, extending the lessee’s right 
for twenty years, is inoperative beyond the death of the trustee, or at 
least beyond the current year in which he died, the youngest child having 
reached maturity and the children then being entitled to the distribution 
of the estate under the provisions of the deed. 


2. Same—Deeds and Conveyances—Registration—Notice. 


A lessee of lands held in trust takes with notice of the authority con- 
ferred upon the trustee, under a recorded deed, to lease the premises, and 
where, thereunder, such authority ceases upon the death of the trustee, 
and a long-term lease has been made by him, in this case for five years, 
with renewal privileges extending it to twenty years, it is not required 
that the cestuis que trust, entitled to the distribution of the estate, at the 
death of the trustee, notify the lessee of their right, and the question of 
the reasonableness of the lease is immaterial. 


3. Trusts and Trustees — Duration of Trusts — Courts — Extension of 
Time, 

Where exigencies have arisen which makes it desirable and for the ben- 
efit of the cestuis que trust for a trustee to exceed the authority given him 
in making a lease of the trust estate beyond the time fixed in the deed for 
its termination, he may apply to the equity jurisdiction of the court for 
the authority to make it before executing the lease, which may be granted 
in proper instances. 


4. Trusts and Trustees—Termination of Trasts—-Leascs—Improvements 
——EKstoppel—_kquity. 

Where the lessee of a trust estate has put improvements on the leased 
premises, with notice that the lease would terminate upon the death of the 
trustee, the doctrine of equitable estoppel will not apply to the cestuis que 
trust upon the termination of the trust, especially when the lessee is per- 
mitted by the lease to remove the improvements from the land. 





5. Trusts and Trustees—Termination of Trusts—Leases-——Acccpting 
Rent—Ratification—Knowledge—Trials—EHvidence — Questions for 
Jury. 

Where the trust esiate, by the terms of a recorded deed, expires at the 
death of the trustee, and he has leased the premises for a term of years, 
which extends beyond the time permitted, in order for the cestuis que 
irust to ratify the act by accepting the rent for the current year it must 
be made to appear that they did so with knowledge of the facts necessary 
for them to understand the effect of receiving the rents from the lessor; 
and in this case, the evidence thereof being conflicting, it was property left 
to the determination of the jury under a correct charge from the court. 


6. Trusts and Trustecs—Dower—Leases—Wife’s Signature—Termination 
of Lease. 

Where a trustee holds an estate for the benefit of his children, with 
right of dower in his wife, and he has leased the premises for a term ex- 
tending after his death, when the trust was to terminate, the fact that his 
widow has signed the lease and released her dower does not give the 
lessor the right to hold the lands against the children for the lifetime of 
the widow. 
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Civin action, tried before Stacy, J., and a jury, at November Term, 
1917, of Lenore. 

On 1 March, 1888, James W. Cox, being the owner in fee of a tract 
of 70 aeres of land, lying partly in the present corporate limits of Kins- 
ton and on the banks of the Neuse River, made, executed, and delivered 
to J. G. Cox, his son, a deed in fee upon tthe following trusts therein 
declared, the deed being recorded in Book 7, page 595, in the office of 
the register of deeds of Lenoir County: 

“But upon this special trust and confidence, nevertheless, that the 
said J. G. Cox is to hold and shall hold the above-deseribed premises 
for the use and benefit of Fleta Cox, J. W. Cox, Jr., and J. P. Cox 
and J. G. Cox, Jr., children of the said J. G. Cox, by his wife, J. O. Cox, 
and for the use and benefit of any other child or children which shall 
hereafter be born to the said J. G. Cox by his present or any other 
future wife; and in the event any of his children shall die without 
leaving issue, the share of one or more so dying to be held for ithe use 
of those surviving and for the use of the issue of any having died 
leaving issue, the issue to represent and to take such share as the (301) 
parent would have if living. The said J. G. Cox shall have the 
power to use said land in whatever manner he may deem best for the 
interest of his said children, either by renting it out or using and culti- 
vating it himself and using the rents and profits to support his family 
and to educate his children. The Said J. G. Cox shall have power to sell 
said land in fee simple whenever he shall deem 1t to be the interest of 
his said children to do so and tnvest the purchase money 1m other real 
estate to be held upon the same conditions and for the same uses and 
trusts as these premises are held; and in case the said J. G. Cox shall 
die leaving a wife surviving, then she is to have dower in said land the 
same as she would be entitled to if the said J. G. Cox died seized of the 
same in fee simple. The said J. G. Cox shall not be held by the said 
children accountable for the rents and profits of said land during 
their minority or the minority of any of them, nor shall they be en- 
titled to a division of said premises until the youngest child becomes 
of age, or the death of the said J. G. Cox before that period. The said 
J. G. Cox may allot to any of his said children on arriving of age or 
marrying such portion of said land as he deems an equal and just 
share, or to make such advances to any on arriving at age or marrying 
as he may deem proper and just advancement, to be accounted for in 
the final division of said land.” 

J. G. Cox, the trustee, did not sell and convey any part of the trust 
estate, nor did he allot to any one of his children on arriving at age or 
marrying his or her part of said land, or make any advancements to 
any one, but the entire 70 acres conveyed to him remained unsold upon 
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his death. J. G. Cox died 23 October, 1914, leaving surviving him his 
wite, J. O. Cox, mentioned in the trust deed, and the following children 
mentioned by name in said deed: (a) Fleta Cox, who married J. B. 
Cummings and died many years prior to her father, leaving several 
children, named in the complaint; (6) J. W. Cox, Jr., one of the plain- - 
tiffs, the other two children, J. P. Cox and J. G. Cox, Jr., named in 
the trust deed, died in infancy before their father and without issue. 
There were other children born to J. G. Cox and his wife, J. O. Cox, 
aiter the execution of the trust deed, to wit, John G. Cox, R. A. Cox, 
and AMiozelle Cox, who has intermarried with George F. Suggs. All the 
children of J. G. Cox who survived him were at his death more than 
21 years of age, the youngest, Mrs. Suggs, having been born 17 March, 
1886, and therefore being at the death of her father 27 years and 7 
month old. Mrs. J. O. Cox, the wife of J. G. Cox, survived her hus- 
band and was living at the time of the trial. All of the hving children 
and the issue of the deceased child, Mrs. Cummings, are parties to this 
action. 
(802) J.G. Cox was 78 years of age at the time of his death and his 
wife 67. The oldest living child is 49. Mrs. Suggs was married 
before her father’s death and was 21 years old prior to 1 July 1907. On 
1 July 1907, J. G. Cox and wife, V. O. Cox (called in the deed J. O. 
Cox), executed a lease to the Kinston Lumber Company of a part of 
the land conveyed in the trust deed and described in Exhibit B attached 
to the answer for a period of five years, with renewable terms of five 
at the option of the lessee or its assigns for the full period of twenty 
years; also, on 1 May 1911, they executed another lease for an ad- 
ditional part of the land described in the trust deed to the Kinston 
Manufacturing Company for a period of fifteen years, Exhibit C of the 
answer. The Kinston Manufacturing Company is the assignee of the 
Kinston Lumber Company by mesne conveyance and holds the leases 
dated 1 July 1907, and 1 May 1911. 

At the date of the lease of 1 July 1907, J. G. Cox was 66 years of 
age and his wife 60. All his children at that time were of age and all 
but two married, and all had finished school. The probability of further 
issue by his then wife, 60 years of age, was remote if not, under the laws 
of nature, impossible. 

The defendants contend (1) that the trustee had the power to make 
leases extending beyond the duration of the trust estate; (2) that the 
leases were reasonable; (3) that as Mrs. V. O. Cox joined in the execu- 
tion of the two leases, whatever right she had under the trust deed 
passed to the lessees, and they have the right to hold such interest as 
against the children, the widow of J. G. Cox still living; (4) that after 
the death of J. G. Cox some rent was paid and received by J. W. Cox, 
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one of the plaintiffs, on 1 January 1915, and 1 April 1915, and the 
plaintiffs are estopped by such conduct to deny the validity of the 
leases for the unexpired terms; (5) that the defendants had put valu- 
able improvements on the leased premises. 

The leases were duly recorded. The right to remove the buildings, 
fixtures and property put by the lessee on the leased premises is con- 
ferred in express terms in the lease of 1 July 1917, and reserved to the 
defendants in the judgment of the court. At the time of the execution 
of the trust deed by J. W. Cox and wife, the land was used for agri- 
cultural purposes. The family residence was situated on it and was 
used as such for many years. The lease of 1 July 1907, stipulated that 
the rental should be paid in equal quarterly amounts, and the lease of 
1911 provided that the rental should be paid annually on 1 May. No 
rental under the Jease of 1911 was paid to any one of the plaintiffs 
after the death of the trustee, J. G. Cox, and only two mstallments of 
the rent for the property covered by the lease of 1 July, 1907, that 
accrued during the year current of the trustee’s death. In April, 

1915, the plaintiffs made demand on the defendants for the (303) 
possession of the leased premises. 

The plaintiffs insisted that the trustee was without power under the 
trust deed to make a lease that would extend beyond the duration of 
the trust; that such lease would be good only until the trust termi- 
nated, and that the ultimate limit of the duration of the trust was the 
life of the trustee, J. G. Cox. His Honor, yielding to the contention of 
the defendants, decided to permit evidence to be offered as to the 
reasonableness of the leases made by the trustee, and much of the 
evidence was addressed to this phase of the case. 

The jury returned the following verdict: 

1. Are the plaintiffs entitled to the immediate possession of the 
lands described in the complaint, or any part thereof? Answer: “Yes; 
all.” 

2. What is the fair annual rental value of said land? Answer: 
E550.” 

There is a provision in the lease that before the expiration of each 
term of five years the lessee should give notice of its intention to con- 
tinue the lease for another term of five years. The court charged the 
jury that if this notice was not given, and there was no agreement to 
the contrary, the law presumed that the lessee holds thereafter as a 
tenant from year to year, and that if plaintiffs more than 30 days be- 
_fore 1 July 1915, it being the end of the year in which the trustee died, 
notified the defendants to vacate the premises, it would terminate the 
lease, and plaintiffs would be entitled to possession of the premises, 
and the jury were left free to find the facts as to whether the notice 
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had been given or waived by the trustor, or whether there was any 
understanding or agreement, express or implied, which prevented plain- 
tiffs from taking advantage of the want of notice, if the notice was 
not given; the defendants contending that there was evidence, even 
from the notice served by plaintiffs in April, 1915, after the death of 
the trustee, that the notices cither had been regularly given before each 
time expired, as required by the provisions of the lease, or had been 
waived. The court also left to the jury the question whether the leases, 
one for twenty years, composed of the four terms of five years each and 
the other for fifteen years, constituted a reasonable exercise of the 
trustee’s power as given by the deed. Other matters will be noticed in 
the opinion of the Court. 
Judgment was entered upon the verdict, and defendants appealed. 


W. D. Pollock, Dawson & Manning, and Manning & Kitchin for 
plaintiffs. 

W. B. Rodman, Cowper & Whitaker, and Rouse & Rouse for de- 
fendants. ' 


Wa.kgr, J., after stating the case: Upon the questions submitted to 
the jury, the charge of the court was full and explicit. The con- 
(304) tentions were stated and proper instructions given in regard to 
them, and the jury have found the facts against the defendant’s 
contention. But we need not longer dwell upon this feature of the case, 
for we are of opinion that the lease, under the admitted circumstances, 
could not continue beyond the death of the trustee, or, at least, beyond 
the end of the current year in which he died. The principal if not the 
pivotal question presented by the record is: Did the trustee J. G. Cox 
have the power to make leases extending beyond the duration of the 
trust? 

We understand the plaintiffs’ contention to be that he had no such 
power. Plaintiffs say it is manifest from reading the trust deed that the 
power given to the trustee to lease was to rent for agricultural pur- 
poses, the language of the deed being: “The said J. G. Cox shall have 
the power to use said land in whatsoever manner he may deem best 
for the interest of his said children, either by renting it out or using 
and cultivating it himself, and using the rents and profits to support 
his family and to educate his children.” This language, coupled with 
the fact that the only use to which the land had been subjected up to 
that and at that time, and for some years thereafter, was agricultural, - 
would seem to indicate that the words “to rent” as used (noscitur a 
sociis} was intended as a renting for agricultural purposes. But if the 
power to rent as conferred in the deed is to be given a broader and more 
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comprehensive construction, and means to rent for such purposes, agri- 
cultural or industrial, as will yield the largest revenue for the support 
of the family or the trustee and educate his children, then this power 
cannot be so used as to extend beyond the duration of the trust, and 
thus bind the cestut que trusts—those who are the manifest objects of 
the bounty of the trustor—for an indefinite period, and exclude them 
from the possession of the property clearly intended for their benefit. 
All of the children at that time—1 July 1907—were 21 and over; all 
had finished school; all except possibly Mrs. Suggs were self-supporting 
or cared for by their husbands. Mrs. Cox, the wife of the trustee, was 
then 60 years of age—beyond, according to the law of nature, the child- 
bearing age. There was the possibility that she might die, that Mr. 
Cox might marry a woman within the child-bearing age, and that from 
such union other children might be born to him, upon which event the 
trust would open for their benefit on equal terms with the children then 
living. 

The defendant’s reply that the very terms of the deed by which the 

trust was created and the condition of the donor’s family show that 
the lease was a reasonable one, and that the power was rightly exer- 
cised; and they rely upon other facts; but all these matters were sub- 
mitted to the jury, as we think after a careful review of the charge, and 
found against the defendants. We will, therefore, consider the case in 
another view of it, and one that we deem to be controlling. As a 
general rule, the power must be commensurate with the act done (305) 
under it and claimed to be authorized, or, at least, justified by it. 
The trustee cannot exercise more power than he has acquired, nor 
act beyond the limit of his power. There may be cases where the court 
will, under peculiar circumstances, extend the operation of the trus- 
ee’s act beyond the time when his trust, by the limitation of the in- 
strument creating it, is at an end, and this is done sometimes, but 
generally in advance of the exercise of the power, as will appear here- 
after. 

The general doctrine is thus stated in 39 Cyc., 387-388: “Trustees 
possess general power to lease trust property on such terms, conditions, 
and rentals as are reasonable and customary for that class of property 
in the particular vicinity; provided the interests of remaindermen and 
those entitled to the property after the termination of the trust are 
not injured thereby, and provided ordinarily that the lease is not made 
after the termination of the trust, or made to continue after the termi- 
nation of the trust, either directly or by means of renewals.” 

It was held in Matter of McCaffrey, 50 Hun (N.Y.), 371, that “upon 
the termination of the trust, the power of the trustees 1s at an end; and 
they have no power to renew leases or in the lease executed by them to 
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provide for the renewal of leases.” In the McCaffrey casc, supra, the 
property was conveyed to a trustee to rent or lease and pay one-third 
of the net rentals to one daughter, another to a second daughter and 
one-third to a third daughter, during their natural lives, then upon the 
death of any one of them to convey to her descendants in fee. One of 
the daughters dicd leaving issue, and the lessee contended for a re- 
newal of the term. The Court held that “so far as Mrs. McCaffrey’s 
one-third was concerned the lease ceased to be valid.” 

The case of Hutchinson v. Hodnett, 115 Ga. 990, holds that while 
under a trust of real property for the purpose of raising income for the 
support, maintenance, and education of the beneficiaries, the trustee 
could, by implication of such a power, lease the premises, the power 
was not an unlimited one. The Court said as to the extent of such a 
power: “The lease cannot extend beyond the time the trusteeship is to 
last, and cannot in al] cases extend even to the end of the trusteeship, 
the term of the lease bemg dependent upon the character of the proper- 
ty, the purposes of the trust, the eustom of the place in reference to 
the management of like property and the conditions surrounding and 
the emergencies confronting the trustee in reference to the manage- 
ment of the property at the time the lease 1s extended.” 

Another case of similar import is Bergengren v. Aldrich, 1389 Mass. 
259, where the Court said: “An undivided third of a parcel of land was 
devised to a trustee to hold during the life of A, and at A’s death to 

convey the same to the children of A. The will also empowered 
(306) the trustee to sell and convey in fee simple, or for any less estate, 

any part or the whole of the land. During the life of A the trus- 
tee and the owners of the undivided third joined in a lease of a portion 
of the land for a term of nine years, and agreed that at the expiration 
of the term the lease might be extended for a further term of ten years. 
At the expiration of the first term A was living, and the lessee demand- 
ed a renewal of the lease; Held, on a bill in equity for specifie perform- 
ance of the agreement to renew the lease, brought after the death of A, 
that the trustee had no authority to bind the remaindermen, and the 
Court would not decree specific performance as to them.” It was agreed 
in that case that “the lease may be extended, or renewed, for a further 
term of ten years,” as a certain specified rent. 

It was held generally in the ease of In re Armory Board, 60 N.Y. 882, 
that trustees under a will have no authority to lease the property for 
a period which extends beyond the term of their trusts, and 11 seems 
that the following cases support that view: In re Opening of One Hun- 
dred and Tenth Street, 81 N.Y. 32; In re McCaffrey, supra; Gomez v. 
Comez, 147 N.Y. 195; Newcomb v. Kittelas, 19 Barb. 608; Greason v. 


N.C.] SPRING TERM, 1918. 327 





Cox v. LumMBer Co. 


Kittelas, 17 N.Y. 491; In re Hubbell Trust (Iowa), 118 N.W. 512, 135 
Towa 637; 14 Anno. Cases 640; Ohio Oil Co. v. Daughetee, 240 Ill. 361; 
88 N.E. 818. 

In the Gomez case the Court said: “The trust created by the deed, 
being for the life of Mrs. Gomez, terminated with her death, and with 
her death the powers of the trustees were, as we have seen, at an end, 
except to turn over and convey the trust property as directed in the 
deed. They, therefore, had no power under the deed to thereafter rencw 
leases, or in the leases executed by them to provide for the renewal of 
leases after her decease.” 

In another case a trust was created by will to N. P. Daughetee and 
his successors forever, upon the following terms: To pay the expenses 
of the trust and necessary repairs and taxes and to pay over the annual 
proceeds to the nephew of the testator for his life and remainder over 
to the heirs of his body, share and share alike, forever. The trustee 
made oil leases for five years and as much fonger as gas and oil were 
found in paying quantities, and the Court held he had no such power. 
Ohio Oil Co. v. Daughetee, 240 Tl. 361. The Court, in the case of South 
End Warehouse Co. v. Lavery, 107 Pae. (Calif.) 1008, considered a 
lease by the trustee under the following declaration of trusts, “to apply 
as much of the principal and interest of such property as may be neces- 
sary or proper to the support, maintenance, and education of the 
daughter of the testator, suitable to her condition in life, until she shall 
have attained the age of twenty-one years, and thereafter to pay to 
her two-thirds of the net income of said trust quarterly only, as 
long as she shall live, and upon her death to pay over and de- (307) 
liver the whole of said property to her descendants in accordance 
with the provisions of the statute of descents and distributions of the 
State of California.” The lease was executed on 2 February 1904, for 
a term of five years from 1 June 1904, with privilege of extension for 
three years at the same rental and with the privilege of a further ex- 
tension for two years at a rent to be agreed on. On 11 February 1904, 
the daughter died, leaving a will. The Court held that such trustees 
inay not make a lease that will have force and effect after the termi- 
nation of the trust, and consequently that the lease which they did 
make could not extend beyond the life of the daughter, although it was, 
of course, uncertain when she would die. It is also said in this case that 
in some of the eases which are apparently, but not really, to the con- 
trary, it did not appear that the life beneficiaries had died, or that, in 
other words, the trust estate had terminated. In others of these cases, 
the opinions upon the question were obiter and not well considered, and 
in still others it was said that a lease by the trustees for a fixed time 
was not void ab initio, but would not extend beyond the life of the 
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trust, as specified in the instrument creating it. In those cases where 
the question was directly involved and decisions given upon it, it would 
appear that the courts have not disagreed as to the rule which should 
govern. 

The Court in the case of South End Warehouse Co. v. Lavery, supra, 
(citing Wer v. Barker, 104 App. Div. (N.Y.) 112) held it to be settled 
law that leases made by trustees were valid only for a period ending 
with the trust term, and added: “The argument so earnestly urged, 
that such a rule will greatly hamper trustees holding property for a 
term of uncertain duration in making advantageous leases of property, 
is more properly addressed to the wisdom of creating such trusts with- 
out expressly authorizing leases for such terms as may be deemed 
prudent by the creator of the trust. That such power may be expressly 
given is not denied.” See Tredwell v. Tredwell, 148 N.Y. Supp., 391. 

In Cram v. Dietrich (In re Opening One Hundred and Tenth Street), 
81 N.Y. Supp. 27, decided in 1908, the trust was for the life of the 
trustor’s widow and upon her death the trustees were required to con- 
vey the property to her children with authority to the trustees to lease 
other premises from year to year or for a term of years, and they leased 
for twenty years the property in question, which was vacant and which 
the lessee improved. The Court said: ‘“While we reach the conclusion 
that the trustee had no power to lease beyond the term of the trust 
estate for the widow, we are of opinion that such leases are valid while 
such trust estate endures... . Beyond such period the leases are void 
for the reason that they would cut down the estate devised, but for the 

duration of the life estate there was ample power to lease, and 
(308) equity requires that the lessee should be protected in the enjoy- 
ment of the property during that period.” 

The case of Hubbell v. Hubbell, 154 N.W. 867, decided in 1915, and 
reaffirmed In re Hubbell’s Trust, 135 Iowa. 687, was an application for 
the approval by the Court of a lease proposed to be made by a trustee. 

The courts are not prone to moderate the rule we have stated, as it is 
so easy and feasible for trustees to apply to the court and obtain its 
consent to the execution of a proposed lease of questionable validity, 
or when he entertains any doubt as to the extent of his power under 
the trust. It was said in Upham v. Plankinton, 152 Wis. 272; 140 N.W. 
5: “If a trustee is given free control of real property to produce revenue 
therefrom, and 1s not empowered to sell the property, he may execute 
the trust by creating leasehold estates therein of any reasonable du- 
ration which the testator might fairly have had in contemplation; and 
in such circumstances, with judicial advice, to wit, advice of the court, 
may create a leasehold estate extending beyond the termination of the 
trust.” There the trust was to extend, in all probability, over.a long 
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but uncertain period of time. The Jurisdiction of a court of equity to 
pass upon leases of trustees in advance of their execution and approve 
or disapprove them, was asserted in Marsh v. Reed, 184 Tl. 263, where 
the Court said: “A court of equity may enlarge the powers of a trustee 
under a will by extending the time limited by the testator for making 
leases of the property where exigencies have arisen which make an ex- 
tension of time necessary to the carrying out of the testator’s wish that 
the meome should provide support for his wife and children.” 28 A. & 
i. Ene., 1006, 1008; 2 Beach Trusts and Trustees, 1897 Hd. sec. 446; 
I Washb. Real Property (4 Ed.), sec. 307; Upham v. Plankinton, supra. 

Tt will be seen from the foregoing examination of the cases that they 
may be divided into two classes: (1) Those where the trustee has at- 
tempted to execute the power of leasing without consulting the courts 
having jurisdiction; and (2) those eases where he has asked for the 
adviee of the court, with all the beneficiaries and parties interested in 
the trust before it, upon the execution of the lease. The cases falling 
under the first class have, we think, uniformly held that a trustee has 
no power to exccute a lease extending beyond the duration of the trust, 
and the reason given is that he has no power to prevent the bencfici- 
aries of the trust from enjoying the estate as contemplated in the deed 
when the trust has terminated. In the second class of cases, 1t has been 
held the courts of equity have the power to enlarge the powers of the 
trustee as to the matter of leasing property embraced with the trust 
estate. 

The present case is one of the exercise of power by the trustee him- 
self without seeking the advice of the court or the approval of 
the beneficiaries of the trust, and these leases were accepted by (309) 
the lessees without requiring the children of J. G. Cox, the benc- 
ficiaries of the trust, to execute them, or consent to them, although the 
deed of trust was of record and all the children of J. G. Cox then living 
were more than twenty-one years of age, and had finished their edu- 
cation. It is clear and settled by the authorities that a person dealing 
with a trustee must take notice of the terms of the trust, is duration, 
and the ultimate remaindermen. It appears by the terms of this trust 
that leases should not endure beyond the life of the trustee, as it is 
provided in the instrument creating the power that there might be a 
division of the property when the youngest child was of age or at the 
death of the trustee, if that was the carlier event. It 1s even more favor- 
able to the plaintiffs than that, as the trustee could allot just and 
equa! portions to his children severally as they arrived at full age or 
married; he might “use the land in any manner deemed best for the 
interest of his children, either by renting it out or using and cultivating 
it himself, and with the rents and profits support his family and edu- 
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cate his children.” He is also given a power of sale and reinvestment. 
Whether we should hold as a matter of law that this language con- 
fined his power to ordinary agricultural leases or not, it was evidently 
contemplated that he should not make leases for such long terms as 
might afterwards and at the close of the trust by his death, hamper or 
embarrass the remaindermen in the free use and enjoyment ot the 
trustor’s bounty. 

As long as the trustee lived, he was willing to confide in his judg- 
ment and leave the interests of his family in his keeping, but at his 
death, there being no substitution of a trustee and no prolongation of 
the trust, he plamly intended that the property should pass unencum- 
bered to those who had been designated to take it, when that time had 
arrived, and whose judgment, discretion and management was sub- 
stituted for that of the trustee. The lease made by the trustee must be 
considered as one for the full period of twenty years, as by its terms 
it could last for so long a time, if proper notices were given before the 
expiration of each of the four periods of five years. He was without 
power to revoke or annul it within twenty years, if the other parties 
complicd with its terms and conditions. The defendants took the lease 
with notice, in law, that 1 would end when the trustee died. i 

It is not necessary to discuss the question whether it was a reason- 
able lease in itself, and without regard to the fact whether or not his 
death would terminate it. The learned judge submitted that question to 
the jury upon the evidence and a proper charge, and it was answered 
against the defendants. But 1t was immaterial, as we have only held, 
and are only required to hold in this case, that the lease ended when 

the trustee died, and the plaintiffs have not asked for any rents 
(316) or damages except those accruing since said event. This also 

disposes of the first eighteen exeeptions, which are germane 
only to the reasonableness of the leases. We may add, in this con- 
nection, that in view of the admitted facts and circumstances in the 
case, the law would, perhaps, regard this as an unreasonable lease, 
though we are not called upon to decide as to the ground. We do not 
think the judge expressed any opinion on the matters embraced with- 
in the first seventeen exceptions, as he merely endeavored to place be- 
fore the jury the relevant evidence upon which their opinion as te the 
reasonableness of the lease was asked. 

The mere fact that defendants improved the property for their own 
benefit and to promote the better enjoyment of it for their con- 
templated purposes created no estoppel, as the defendants have reaped 
all the benefit resulting from the improvements, and when they are re- 
moved under the terms of the lease and the order of the court per- 
mitting the removal, there will be no enhancement of the value of the 
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property, and the plaintiffs will not have gained any inequitable ad- 
vantage even if the contention of the defendants be correct that plain- 
tiffs should have given notice of the intention to end the lease at the 
death of the trustee. Why should plaimtiffs give notice that the lease 
would be terminated by the death of the trustee when, under the law, 
it is presumed that the defendants were as well advised of it as the 
plaintiffs? But it is sufficient to say that the doctrine of equitable 
estoppel does not apply, as no material harm will result to the defend- 
ants and, besides, there has been no misconduct on the part of the 
plaintiffs and no misleading of the defendants to their prejudice, Bod- 
die v. Bond, 154 N.C. 359; S. c., 158 N.C. 204; Patterson v. Franklin, 
168 N.C, 75, 78. The plaintiffs have simply availed themselves of their 
legal right; they could not foresee that the trustee would die before the 
twenty years had passed. 

Nor do we think that the receipt of rent by the plaintiffs, or one of 
them. for the remainder of the current year in which the trustee died, 
estopped them or amounted to a ratification of the unauthorized act 
of the trust, in making the lease to continue after the termination of 
the trust, either directly or by means of renewals. It is not a question 
of estoppel but of ratification, and the latter docs not take place with- 
out a knowledge of the facts. 

We have held in Wise v. Texas Co., 166 N.C. 610, that a ratification 
of an unauthorized act or transaction is not valid and binding unless it 
proceeds upon a full knowledge of the material facts relative thereto. 
“We, therefore, find it,” said the Court, “to be of the very essence of 
ratification, as of an election, that it be done advisedly, with full 
knowledge of the party’s rights,” citing, among other authorities, Bald- 
win v. Burrows., 47 N.J. 199, 211, and also Thorndike v. Godfrey, 3 
Me., at p. 482, where it is said: “We can never consider consent 
and ratification as implied in those cases where there is no (311) 
knowledge of the facts to which it is said consent and ratification 
extend. This would be an effeet without a cause.” And 1 Clark and 
Skyles on Ageney (1905), sec. 106, says: “No doctrine is better settled, 
both upon principle and authority, than this: that the ratification of 
an act of an agent previously unauthorized must, in order to bind the 
principal, be with full knowledge of ail the material facts. If the ma- 
terial faets be either suppressed or unknown, the ratification is treated 
as invalid, because founded on mistake or fraud.” See, also, Owings v. 
Hull, 9 Peters (U.S.), 607 (9 L. Ed. 246); Mechem on Agency (1889), 
sec. 129; Reinhardt on Agency (1902), see. 340; Town of Ansonia v. 
Cooper, 64 Conn. 536, 544; 23 Am. & Eng. Enc. (2 Ed.), 889; Marsh 
v. Fulton County, 10 Wall. (U.S.) 676; Norton v. Shelby County: 118 
U.S. 451. 
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In this case, it was proper for the judge, if the unauthorized act of 
the trustee could be ratified—which may be admitted for the sake of | 
the argument—to submit the question to the jury, as he did, whether 
there was a ratification—that is, an adoption of the act of the trustee 
with knowledge of the facts—so that an intention to ratify it could be 
reasonably inferred from the facts; and-on this question there was at 
least evidence to support the verdict against ratification, as there was 
some which tended strongly to show that the rent was received by 
only one of the defendants to the end of the current year, and that the 
intention was to apportion the rent for that year between the trustee 
and the defendants according to the time which elapsed before the 
trustee’s death and that which remained after his death, the rent being 
payable quarterly during each year of the lease, which division of the 
rents would seem to have been made in accordance with Revisal, sec. 
1988, which provides: “Tn all cases where rents, rent charges, annuities, 
pensions, dividends, or any other payments of any description are made 
payable at fixed periods to successive owners under any instrument 
or by any will, and where the right of any owner to receive payment is 
terminable by a death or other uncertain event, and where such right 
shall so terminate during a period in which a payment is growing due, 
the payment becoming due next after such terminating event, shall be 
apportioned among the successive owners according to the parts of such 
periods elapsing before and aftcr the terminating event.” 

Whether the case falls strictly within the terms of that statute we 
need not say, as it is clear that the parties acted upon the same princi- 
ple of apportionment, not intending the act of one of them to have any 
ereater effect. Such an apportionment has been held to be proper under 
statutes of a ike kind when the trust is for the life of one person with 
remainder to another and the life tenant dies. 2 Perry on Trusts (5 

Iid.), sec. 556; Price v. Pickett, 21 Ala. 741. 
(312) There is a class of cases where it seems to be held that the 
mere receipt of rent upon a lease originally void is not a rati- 
fication or continuance of the lease, as in James v. Jenkins, Butler’s 
Nisi Prius, p. 96, where it was said that acceptance of rent by a tenant 
in tail on coming into possession is not a confirmation of the lease made 
by a tenant for life, which is absolutely void at his death. 

And in Robson v. Flight, 6 De Gex J. and Smith (1865), 608 (46 
Eng. Reprint, 1054), it was held: “Whether a trust may be performed 
or a trust power excrcised by the heirs at law, which is obligatory on 
the trustees of the will, depends on the question whether in the exercise 
any thing has to be supplied by the Judgment, knowledge, and dis- 
cretion of the person acting in the exercise of such trust or power. A 
power to lease may be a trust power in the sense of its being the duty 
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of the trustee to avail himself of 1t under proper circumstances; but it 
is to be exercised by a person selected for the purpose, and not by the 
individual on whom, by reason of intestacy, the law casts the estate. 
Acceptance by an adult beneficiary after attaining majority of rent 
accruing under an invalid lease is not a confirmation of the lease or a 
bar to relief by having the lease set aside.” 

The case of Doe v. Butcher, Douglas (5 Ed.), 50 (99 Eng. Reprint, 
36.) held that a lease void against a remainderman cannot be set up 
by his aeceptance of rent after his interest vests in possession. Lord 
Mansfield, after taking the case under an advisari, stated that “there 
did not appear to have been any intention either to confirm the old 
lease or to grant a new one. Both the lessor of the plaintiff and the de- 
fendant had proceeded under a mistake, and had supposed the original 
lease to be good.” Doe v. Archer, 1 B. & P. 531, was decided the same 
way, and also Goodright, Lessee, v. Humphreys, cited in the valuable 
note to Doe v. Butcher, in 99 Eng. Reprint 36, where other like cases 
will be found. Lord Mansfield also said, in Jenkins on the demase of 
Yate v. Church, 2 Cowper’s Reports, 482, where a tenant for life made 
a lease for twenty-one years and died before the expiration of the 
term, and the remaindermen permitted the lessee to keep the possession 
for five years, receiving rent regularly during that time: “This is a 
void lease and not voidable only. But if it were merely voidable, the 
acceptance of rent alone, unaccompanied with any other circumstances, 
is not a sufficient confirmation. It cannot be a confirmation unless done 
with a kowledge of the title at the time; or unless the remainderman 
lies by and suffers the tenant to lay out his money in improvements, in 
confidence of continuing tenant. But here it is a void lease; and in 
general a void lease is incapable of confirmation.” We do not cite these 
cases for the purpose of deciding the question raised in them, but to 
show that the mere acceptance of rent, nothing else appearing, 1s not 
always sufficient to show ratification. 

It was held in Galewskt v. Appelbaum, 65 N.Y. Supp. 694: (313) 

“The lease purporting to be made by the landlord’s grantor to 
the tenant was clearly invalid, in that it was not subscribed by the 
lessor, nor was there any evidence that the person who signed it in her 
behalf was her lawfully authorized agent. Nor is there any evidence 
that she ever ratified it. She certainly did not expressly ratify it, and 
there is no evidence that she ever saw it or knew of its terms. The fact 
that it was recorded and that she accepted rent under it raises no im- 
plication of ratification. It does not appear that she knew of its re- 
cording or knew that it purported to lease the premises for more than 
a year. At the time the landloard acquired the property, therefore, the 
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tenant was holding under an invalid lease.” See 24 Cyc. 912, and nates; 
Carlton v. Williams, 77 Cal. 89. 

The case of Tyson v. Chestnut, 118 Ala. 387, 1s more like ours, and at 
p. 403, the Court said: “It is manifest upon these facts that they did 
not intend by receiving the note about to mature and accepting pay- 
ment of it from the plaintiff to ratify the lease to him and to accept 
attornment by him under its terms; and this is further shown by the 
fact that they proceeded promptly to notify him that his possessory 
right had terminated, to demand possession of him, and he failing to 
yield upon such demand, to bring their action of unlawful detainer 
against him. We are not at all inclined to hold them to a ratification 
and adoption of the lease upon the fact of their recerving and collecting 
the note for the rent of the year which was about spent at the time, and 
in the face of their obvious intention to the contrary.” 

These cases all show that there was sufficient reason for leaving this 
case with the jury to decide the question of fact whether there was a 
ratification, or whether the defendants acted under a misapprehension 
of the facts, or at least, without full knowledge of them, and the rent 
was received only to the end of the current year. The discussion as 
to the payment of rent and ratification applies to the lease of 1907, and 
not to the lease of 1911 for fifteen years, as nothing was paid under 
the lease after the trustee’s death. This but shows, though, that the 
rent was intended to be paid only to the end of the current year, 1 
July 1914, to 1 July 1915. 

As to the dower interest, it may be said that this being a lease by a 
trustee under a power, it was not necessary for the widow to have exe- 
cuted the lease with her husband, as it could not endure beyond his 
life, as we have held, and she had no intcrest which vested in possession 
until his death. It was evidently intended that she should join in the 
lease for the purpose of removing any cloud from it and to release any 
possible interest or claim she might have during its continuance, if the 

dower happened to be assigned out of this land; or to protect 
(314) defendants against the dower, if by any means the lease was 

validly extended beyond the testator’s death. Besides, it does 
not appear that the dower interest to which she is entitled and which 
should be allotted, of course, according to Revisal, sce. 3084, would 
cover any part of the land in dispute, but on the contrary, it rather 
appears that the dwelling and its appurtenances are not on any part 
of said land. We know of no law whieh would compel her, in defend- 
ants’ favor, to have her dower allotted in this land instead of that 
which is deseribed in the statute. The widow and defendants, it may 
be added, certainly did not intend that the latter should have the 
dower in the land after the expiration of the lease, though they. may 
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have mistakenly supposed that it would extend beyond the trustee’s 
death. We should not allow so uncertain and remote an interest, if a 
real interest at all, to defeat the plaintiffs’ clear, substantial, and in- 
disputable right. This contention, therefore, cannot be sustained. 

It would serve no good purpose to consider all ef the exceptions in 
detail. We believe that what we have already said embraces all of 
them, as those specially treated are the prominent and controlling ones, 
and, as we find that they cannot be sustained, the fate of the others 
must be the same. 

We have carefully examined the case in all its phases, and have dis- 
covered no error which should induce us to change the result. 

No error. 


Cited: Waddell v. Cigar Stores, 195 N.C. 487. 





J. EDWARD SMITH er av. v. NATIONAL FIRE INSURANCE COMPANY 
OF HARTFORD, CONN. 


(Wiled 10 April, 1918.) 


1. Insurance, Fire—Policies—Contracts—Stipulations. 

The rule that contracts of fire insurance are construed against the in- 
surer in favor of the insured is not changed by the adoption of the stand- 
ard statutory form, and ambiguous terms and phrases therein are resolv- 
ed in favor of the latter; and where two interpretations are permissible, 
the one which without violence to the terms employed will Sanction the 
elaim and cover the loss will be adopted. 


2. Insurance, Fire—Policics—Contracts—Forfeitures. 

The courts look with disfavor upon interpretating a contract of fire in- 
surance to effect a forfeiture, and a provision in such policy which might 
avoid it cannot have this effect if its violation has in no way contributed 
to a loss thereunder, the subject of the action. 


3. Same—Lumber—Clear Space Clause—Damages—-Woodworking En- 
terprise—Sawmills. 

Where the policy of insurance on lumber against fire provides that the 
policy would be void unless a continuous clear space of 200 feet shall be 
maintained between it and “any woodworking establishment or drykiin,” 
excepting tramways and the transportation of lumber across such space; 
and in an action to recover damages for the loss of the lumber it is shown 
that the required space was not kept between if and a sawmill operated by 
steam, but that the plant had been shut down for several days in anticipa- 
tion of moving it elsewhere, and the fire causing the damages had origi- 
nated elsewhere without negligence on the part of the insured: Held, the 
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clause referred to does not invalidate the policy or prohibit recovery there- 
under, Semble, a sawmill is not a woodworking establishment in con- 
templation of the policy. 


(815) Appnax by plaintiffs from Connor, J., at the February Term, 
1918, of CUMBERLAND. | 
This is an action on a fire insurance policy issued by the defendant 

company on 24 April 1917, and insuring certain lumber in the sum of 

$1,500 from twelve months from that date. 

The policy contained the following stipulation: “It is a condition of 
this contract that a continuous clear space of 200 feet shall be main- 
tained by the assured between the property hereby insured and any 
woodworking establishment or any drykiln (except tramways upon 
which lumber is not piled), and such space shall not be used for the 
poling of lumber or timber products, but this shall not be construed 
to prohibit loading or unloading within, or the transportation of lumber 
and timber products across, such clear space; otherwise this policy 
shall be void.” 

The material facts bearing on the liability of the defendant are as 
follows: 

4, That the lumber of the plaintiffs for which the present claim is 
presented was destroyed by fire on 10 August 1917, said lumber being 
located on the premises known as the D. R. Graham land, Rennert 
Township, Robeson County, North Carolina. 

5. That at the time of said fire the lumber so destroyed was piled 
within less than 200 feet of an open-shed sawmill. 

6. That from the issuance of said policy until within about three or 
four days of the fire above mentioned, said sawmill was in continuous 
operation, said operation consisting in the sawing of logs into lumber 
and cutting the lumber into sizes of varying length and width. That 
such operations were carried on by means of machinery, and in this 
connection the said sawmill was equipped with a steam engine, boiler, 
furnace, smokestack, shafts, belts and pulleys, and other equipment 

in general use in such plants. 

(316) 7. That the lumber above described was at the time of its 

destruction piled in the same place where lumber had been piled 
at the time said policy of insurance was issued, and between the issu- 
ance of the policy and the time of the fire there was no communication 
between the parties in reference to the location of said lumber. 

8. That the policy of insurance referred to was applied for by the 
plaintiffs in Philadelphia, Pa., was sent to Charlotte, N. C., and there 
made out upon the form approved by the State of North Carolina, 
and was then delivered to the plaintiffs in Philadelphia; that prior to 
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the issuance of said policy there was no inspection by the defendant, 
either of the lumber or the premises upon which it was piled, and no 
agent, officer, or employee of the defendant had knowledge or notice 
of the location of said lumber in reference to said sawmill, either at 
the time said policy was issued or at any time between the issuance 
and the date of the said fire; and there was abundant space on said 
premises, more than 200 feet from said sawmill, upon which said lum- 
ber could have been piled. 

9. That the rate of insurance, or cr tai at which the said policy 
was issued and the ageeptance of said risk were controlled or in- 
fluenced by the condition in said policy, “that a continuous clear space 
of 200 feet should be maintained by the assured between the property 
hereby insured and any wood-working establishment,” ete. 

10. That the plaintiffs had purchased the lumber msured from one 
B. J. Graham, and immediately after said fire insurance policy was 
issued plaintiffs informed the said E. J. Graham that they had taken 
out insurance upon the lumber covered by said policy of insurance and 
directed him to pile said lumber not less than 200 feet from said saw- 
mill, and the plaintiffs supposed that said direction had been complied 
with and at no time did the plaintiffs or any agent of the plaintiffs 
know that any portion of said lumber was within less than 200 feet of 
said sawmill. 

11. That at the time when the fire originated and for some days prior 
thereto said E. J. Graham’s timber supply for that plant had been ex- 
hausted, and he was about to remove the sawmill to another location, 
though said sawmill was started up a few days after the fire for the 
purpose of sawing a few logs on the yard, in which lumber the plain- 
tiffs had no intcrest, and the lumber of plaintiffs which they had pur- 
chased from said E. J. Graham was being loaded and hauled as rapid- 
ly as possible, though the amount of said lumber specified in the proof 
made by plaintiffs to defendant was consumed by said fire, the lum- 
ber so consumed not having been thus located or hauled, and there 
was other lumber owned by plaintiffs at said plant which was not 
consumed. 

12. That the value of the lumber consumed by fire and cov- (317) 
ered by the policy attached hereto was upwards of $1,500, and 
if the defendant is liable on said policy it is liable for the sum of 
$1,500 and interest on same from 10 October 1917. 

18. That the fire which destroyed the said lumber did not originate 
from said sawmill, but burned towards the mill building, and was ex- 
tinguished within ape 62. or more feet of the mill, and neither the 
mil! building nor any part of the machinery connected therewith caught 
on fire. 
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14. That said fire did not originate from any act of negligence on 
the part of the plaintiffs or their agents or servants. 

15. That the plaintiffs have duly submitted to the defendant a proof 
of Joss on the above claim and the defendant has refused to pay same. 

His Honor rendered judgment in favor of the defendant and the 
plaintiff excepted and appealed. 


H. McD. Robinson for plainirffs. 
John M. Robinson for defendant. 


ALLEN, J. The lumber of the plaintiffs was insured by the defend- 
ant upon condition that a space of 200 feet should be kept clear be- 
tween the lumber and any wood-working establishment or drykiln, 
with provision that this stipulation should not be construed to prohibit 
loading or unloading within such space. 

The lumber destroyed was within 200 feet of a sawmill, which had 
been used to manufacture lumber but was not in operation at the time 
of the fire and had been for several days, being stopped in contem- 
plation of a removal of the mill to another location. 

The lumber of the plaintiffs was being loaded as rapidly as possible 
at the time of the fire, which did not originate in or about the sawmill 
but at a distant point, nor was its origin due to the negligence of the 
plaintiffs or their agents. 

Does the fact that the lumber was within 200 feet of the sawmill, 
under these circumstances, relieve the defendant from liability? We 
think not. 

“The rule of construction prevails almost universally that contracts 
of insurance are construed against the insurer and in favor of the in- 
sured, and this has not been changed by the adoption of standard form 
of insurance. Wood v. Insurance Co., 149 N.C. 885; Gazzam v. In- 
surance Co., 155 N.C. 338; Cottingham v. Insurance Co., 168 N.C. 
265.” Johnson v. Insurance Co., 172 N.C. 146. 

Doubts as to the meaning of ambiguous terms and phrases are re- 

solved against the insurer, and Mr. Vance says in his work on 

(818) Insurance, quoted in Jones v. Casualty Co., 140 N.C. 264: 

“Probably the most important general rule guiding the courts 

in the construction of insurance policies is that all doubt or un- 

certainty, as to the meaning of the contract shall be resolved in favor 
of the insured.” 

Again, the Court says in R. R. v. Casualty Co., 145 N.C. 116: “When 
doubt arises by reason of the language employed to express the agree- 
ment, so that it admits of two interpretations, the courts, as a general 
rule, adopt that one which, without any violence to the words selected 
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by the parties, will sanction the claim and cover the loss. Goodwin v. 
Assurance Society, 97 Iowa 226; Kendrick v. Insurance Co., 124 N.C. 
315,” and in Johnson v. Insurance Co., supra, “The courts look with 
disfavor upon forfeitures,” Skinner v. Thomas, 171 N.C. 98, and the 
trend of modern authority is that a stipulation in a policy which might 
avoid it does not have this effect if it in no way contributes to the loss. 
Cottingham v. Insurance Co., 168 N.C. 264. 

Applying these principles, the defendant cannot be relieved from lia- 
bility. 

The language used, ‘a wood-working establishment,” while perhaps 
comprehensive enough to include a sawmill, which merely cuts the logs 
into rough lumber, is not usually so applied, but to plants with more 
complicated machinery. 

“Woodwork” is defined in the Century Dictionary as “objects or 
parts of objects made of wood, that which is produced by the carpen- 
ter’s or joiner’s art,” and “woodworker” as “a worker in wood, as a 
carpenter, joiner, or cabinet maker,” and those employed to operate 
a sawmill are generally referred to as a sawyer and the hands, and are 
not carpenters, joiners, or cabinet makers, 

The term is at least ambiguous, and might be held not to include a 
sawmill, but conceding that it does so, when considered in connection 
with the nature of the contract and the danger sought to be provided © 
against, it reasonably means an establishment working wood at the 
time of the injury complained of. 

The purpose of the condition, requiring a clear space of 200 feet, was 
to decrease the risk and the danger apprehended was the escape of fire 
from the wood-working establishment. The parties had in mind a live 
plant and not a dead mill, and the contract should be given a reason- 
able construction to conform to its spirit. 

Suppose the mill had been located and abandoned without being op- 
erated a day, would it not be “sticking in the bark” to say there could 
be no recovery because the lumber was within 200 feet of a mill which 
had never had fire in it, and when there was no accumulation of saw- 
dust or any other inflammable matter, and if so why should not the 
same rule prevail when the mill had not been operated for sev- 
eral days in contemplation of a removal, and when there is no (819) 
evidence of an accumulation of combustible matter about the 
mill or that the fire originated near the mill. 

The stipulation in regard to the drykiln also throws light upon the 
meaning of the contract because there is no accumulation of combusti- 
ble matter of any kind about a drykiln, and the only danger of fire on 
account of nearness to one is while it is in operation. 

Again, the proximity of the mill did not in any decree contribute to 
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the loss as the fire did not originate in or about the mill and reached the 
lumber of the plaintiffs from a point more than 200 feet from the mill. 

Again, this stipulation, on which the defendant relies, expressly pro- 
vides that it shall not be construed to prohibit the loading and unload- 
ing of lumber within 200 feet of the wood-working establishment, and 
the parties have agreed that the plaintiffs had bought the lumber a few 
days before the fire, and at that time they were loading and hauling the 
lumber as rapidly as possible. 

In our opinion, the defendant is liable under the contract of surance 
and judgment should be entered in favor of the plaintitts upon the 
agreed statement of facts. 

Reversed. 


Cited: McCain v. Insurance Co., 190 N.C. 552; Womack v. Insur- 
ance Co., 206 N.C. 447; Insurance Co. v. Harrison-Wright Co., 207 
N.C. 668; Cab Co. v. Casualty Co., 219 N.C. 798. 





J. A. PRITCHARD bet aL. Vv. D. E. WILLIAMS. 
(Filed 10 April, 1918.) 


1. Trusts, Parol—Registration—Purchasers with Notice—Statutes. 

Our registration laws as to notice has no application to a parol trust 
engrafted on a conveyance of land where those claiming its benefits are 
found by the verdict of the jury, interpreted in the light of the charge, 
not to have been purchasers for value. 


2. Trusts, Parol—Remaindermen—Right of Action—Equity. 
Beneficiaries having vested or contingent interests in remainder under 
a parol trust engrafted wpon a conveyance of lands, may maintain a suit 
to have such interest declared and established in the lifetime of the first 
taker, in the nature of a bill in equity to perpetuate testimony with the 
additional element of declaring the trusts, but no decree or order may 

be entered to disturb the possession of those entitled to it. 


8. Same—Election—Conflicting Rights—Limitation of Actions. 

The right of the holder of an interest under a parol trust in remainder 
to maintain his suit to have the trust declared in the lifetime of the first 
taker, is not inconsistent with his right to have the trust declared and 
for possession after the particular estate has fallen in, for the one includes 
the other; and his failure to have exercised the one does not bar his 
cause of action as to the other. 


4. Same—Adverse Possession. | 
Where under the terms of a parol trust engrafted upon a deed the 
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zrantee should hold the legal title to the use of his wife for her life, then 
to himself; then to H. for life with remainder over to the plaintilfs, ete., 
who bring their suit to declare the trust and for possession soon after 
the death of H., and it appears that the defendants claim under mesne 
conveyances from the trustee, but are not purchasers for value; defend- 
ants do not hold adversely to plaintiff during the continuance of the par- 
ticular estates, and the suit is not barred by lapse of time. 
5. Trusts, Parol—Deed of Trustee—Title—Original Uses. 

Where a trustee under a parol trust engrafted on his title holds to the 
use of his wife for her life and then aifected by certain contingent uses, 
conveys the lands to his wife absolutely, his deed is a renunciation of the 
trust and his relation is adversary, but his wife, taking the title with no- 
tice, holds it subject to the trusts originally declared. 

6. Appeal and Error—Evidence—Harmless Error. 

The exclusion of evidence on the trial will not be considered reversible 
error on appeal where it appears that the witness had substantially given 
such evidence elsewhere in his testimony, and that it conformed with the 
contention of the appellee. 


Hoxs, J., concurring; Chark, C. J., dissenting. 


Apprau by defendant from Kerr, J., at the Fall Term, 1917, (820) 
of CAMDEN. 

This is an action instituted by the plaintiffs, the children of D. T. 
Pritchard and grandnephew and nieces of D. L. Pritchard, to establish 
a parol trust and to recover possession of land. 

The defendant relies on the plea of the statute of limitations and 
laches. | 

D. L. Pritchard was formerly the owner of the land described in the 
complaint, and on 2 January 1886, he executed a deed therefor to J. G. 
Hughes, and it is at this time and in connection with the execution of 
this deed it is alleged the parol trust was declared. 

On 14 March 1888, after the levy of an execution against said 
Hughes and the allotment of his homestead, the part of the land in 
excess of the homestead, 80 acres, was sold and a deed therefor made 
to the purchaser, James H. Sawyer. 

After the death of Sawyer, this part of the land was, on 11 September 
1899, sold for partition among the heirs of Sawyer, and a deed therefor 
executed to L. P. Williams. 

On 15 January 1900, Williams conveyed this land to John 8. McCoy; 
on 7 January 1907, McCoy conveyed to W. Lynch, and on 14 January 
1911, Lyneh conveyed this part of the land to the defendant. 

On 14 January 1894, Hughes conveyed the land covered by the 
homestead, 160 acres, to his wife by deed purporting to convey 
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(821) in fee, which was registered in 1902, and on 3 May 1907, Mrs. 
Hughes and her daughter Elizabeth conveyed the same land to 
the defendant. 

Mrs. Hughes died in 1918; Elizabeth Hughes in May, 1915, and this 
actlon was commenced in October, 1916. 

There was a motion for judgment of nonsuit upon the ground that | 
the action was barred by the statute of limitations upon the admitted 
facts. This motion was overruled and the defendant excepted. 

His Honor instructed the jury if they believed the evidence to 
answer the issue as to the statute of limitations in favor of the plain- 
tiffs, and the defendant excepted. The jury returned the following 
verdict: 

1. Did Joseph G. Hughes hold the property sued for in trust to con- 
vey the same as alleged in the complaint? Answer: “Yes.” 

2. Did the defendant or any of those under whom he claims purchase 
the 160-acre tract for value and without notice of said trust? Answer: 
“Noe” 

3. Did the defendant, or any of those under whom he claims, pur- 
chase the 80-acre tract for value and without notice of said trust? 
Answer: “No.” 

4, What has been the rental value since 1915? Answer: “$500.” 

5, Is plaintiff’s cause of action barred by the statute of limitations? 
Answer: “No,” 

Judgment was entered in favor of the plaintiffs, and the defendant 
appealed. 


D. H. Tillett and Meekins & McMullan for plaintiffs. 
R. C. Dozier, Aydlett & Simpson, and Ehringhaus & Small for de- 
fendant. 


Auten, J. The trust established by the verdict is that J. G. Hughes, 
the grantee in the deed of 1886, should hold the title in trust to convey 
the same to the wife of Joseph G. Hughes for life, and then to himself 
for life if he survived her, and then to Mary Elizabeth Hughes for 
life, with a remainder over in two-thirds of said lands to her children 
if any surviving her should live to be 21 years of age, and in one-third 
to the plaintiffs; and if she, said Mary Elizabeth Hughes, should die 
without children her surviving who should live to be 21 years of age, 
then to convey the whole of said lands after the death of said Mary 
Elizabeth Hughes to the children of said D. T. Pritchard, the plain- 
tiffs in this action, share and share alike, in fee simple. 

The verdict, when considered in connection with the charge, also 
establishes that neither the defendant nor any one under whom he 
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claims is a purchaser for value, so that the question discussed, but not 
decided, in Wood v. Tinsley, 188 N.C. 509, and Lynch v. John- 

son, 171 N.C. 682, as to the effect of the Coroner Act on parol (3822) 
trusts is not presented, and the learned counsel for defendant do 

not so contend in the oral argument or by brief. 

The plaintiffs as remaindermen, vested as to one-third and con- 
tingent as to two-thirds interest, could have maintained an action to 
have the trust declared during the existence of the life interest, as 
without this right it would have been in the power of the trustee to 
defeat the trust, resting in parol, by a conveyance to an innocent pur- 
chaser for value. ‘“‘Where, however, a party has an interest, it is per- 
fectly immaterial how minute the interest may be, or how distant the 
possibility of the possession of that minute interest, if it is a present 
interest. A present interest, the enjoyment of which may depend upon 
the most remote and improbable contingency, is nevertheless a present 
estate; and, as in the case upon Lord Berkley’s Will, though the interest 
may, with reference to the chance, be worth nothing, yet it is in con- 
templation of law an estate and interest, upon which a bill may be 
supported.” Danll., Ch. Pr., Vol. 1, 317. 

“A remainderman is entitled to equitable relief whenever necessary 
to protect his interest against loss or injury.’ 16 Cyc. 658. See to same 
effect, Story Eq. Pl., see. 301; Allan v. Allan, 6 Ves. 1385; Latham v. 
L. Co., 189 N.C, 211. | 

This right is in the nature of a bill in equity to perpetuate testimony, 
with the additional element of declaring the trusts, which is no more 
than the jurisdiction in equity to enter a decree preserving the property 
when it is in danger of loss and where, but for such decree, the rights 
of interested parties might be destroyed. 

In such proceeding by the remaindermen, the land itself, with the 
right of control and possession, is not before the Court. The res is the 
establishment of the respective interests in the title, and no order or 
decree can be entered disturbing the possession of those entitled to in- 
terests for life, and it cannot therefore be the equivalent of, nor coex- 
tensive with, an action to declare the trust and to recover possession of 
the land. 

If this right did not exist in the remaindermen, lapse of time cannot 
affect the present action for possession, which could not be maintained 
until the death of the life tenant in 1915, and if it did exist it came 
into being at the same time and by the same act with the right now 
attempted to be exercised, to establish the trust and to recover pos- 
session. The two rights are not only not inconsistent, but one includes 
the other, and it is only when two rights are inconsistent that the party 
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is put to his election, and that the exercise of one or the failure to do so 
bars the other. 
(323) In Machine Co. v. Owings, 140 N.C. 505, Justice Hoke quotes 
the approved doctrine as follows: “In Ene. Pl. and Prac., Vol 7, 
362, the doctrine is stated as follows: ‘As already stated, the principle 
does not apply to all coexistent remedies. As regards what have been 
termed consistent remedies, the suitor may, without let or hindrance 
irom any rule of law, use one or all in a given case. He may select and 
adopt one as better adapted than the others to work out his purpose, 
but his choice is not compulsory or final, and if not satisfied with the 
result of that he may commence and earry through the prosecution of 
another. ‘Thus, where a sale of chattels is induced by the fraud of the 
vendee, the vendor may prosecute the vendee for the price of the 
articles in one action and in another for damages on account of the 
fraud, both proceeding on the theory of ratifying the sale; but he 
cannot maintain either if he has rescinded the sale or if, on the theory 
of rescission, he has resorted to replevin to recover the property. No 
suitor is allowed to invoke the aid of the courts upon contradictory 
principles of redress upon one and the same line of facts.’ In 3 Words 
and Phrases Judicially Defined, p. 2338, it is said: ‘Che whole doctrine 
of election is based on the theory that there are inconsistent rights or 
remedies of which a party may avail himself, and a choice of one is 
held to be an election not to pursue the other. The principle does not 
apply to coexisting and consistent remedies.’ These statements of doc- 
trine are supported by well-considered decisions and are very generally 
accepted as correct. Whittier v. Collins, 15 R.I. 90; Bacon v. Moody, 
117 G. 207; Austen v. Decker, 109 Iowa 109; Black v. Miller, 75 Mich. 
323.” The principles has been applied in a number of cases to protect 
the remaindermen against the plea of time and laches. 
In Stewart v. Conrad, 100 Va. 135, there was a misappropriation of - 
a fund held in trust for life and then in remainder, and the Court said 
as to the right of action: “The remaindermen, under the terms of the 
will creating the trust fund, are not entitled to the possession of any 
part of it until the death of the life tenant, who was a party to this 
suit, and who, so far as this record shows, is still living. Until her death 
the appellants would have no standing in court except to ask a court 
of equity to prevent or remedy a violation of the trust and to preserve 
the trust fund. They had the right to invoke the aid of a court for 
those purposes, but they were under no legal obligation to do so, and 
the objection of laches or acquiescence will not he for their failure to 
assert the rights which have not yet accrued.” 
In Watson v. Thompson, 12 R.1. 472, it is held that although a 
remainderman might maintain an action to have a resulting trust de- 
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clared during the existence of a life estate, that his failure to do so 
would not be accounted to him as laches and cause a forfeiture of his 
right of action on the termination of the life estate. 

In Atken v. Suttle, 72 Tenn. 109, defendants claimed under (824} 
deeds purporting to convey a fee, and relied on the statute of 
limitations. The Court held the plaintiff not barred as she was a re- 
mainderman, and said: “The statute of limitations could not run 
against her until after the termination of the particular estate by the 
death of C. K. Gillespie. Miller v. Miller, Meigs, 484; McCorry v. 
King’s Hears, 3 Wum. 267. She was not bound to sue until her right to 
possession should have accrued. Nevertheless, at any time prior thereto 
she might sue to have a cloud removed from her remainder interest and 
to have her rights declared. A remainderman is not obliged to wait un- 
til the right of possession has accrued, but may have a cloud removed 
during the existence of the particular estate.” 

In Gibson v. Joyner, 37 Miss. 167, it was held that the statute of 
limitations did not begin to run against remaindermen until termi- 
nation.of life estate, although he might have maintained an action be- 
fore that time to prevent loss of the property. The case of Wooten v. | 
R.R., 128 N.C. 119, and Baker v. R. R., 173 N.C. 365, also have a di- 
rect bearing on the question involved here. 

In the first of these cases stock was bequeathed to Charles Bradley 
in 1854 to hold for Lucy Jewett for life, and upon her death for her sur- 
viving children. The stock appeared on the books of the company im 
the name of Bradley, trustce for Lucy Jewett. In 1869, Bradley, trustee, 
transferred the stock to Lucy Jewett absolutely and new stock was 
issued, which in the same year was sold by her to various persons. Lucy 
Jewett died in 1898, twenty-nine years after the sale, and the children 
commenced their action the following year. It was held that the ac- 
tion was not barred by the statute of imitations, and the Court, among 
other things, said: “The defendant further sets up the statute of 
limitations against the demand of the plaintiffs. We are not deciding 
that the plaintiffs had no right to interfere in the transfer of the stock 
to have it restored to its proper ownership at any time after the 
wrongful transfer, but they were not compelled to take action for the 
recovery of the stock or its value until after the death of their mother, 
which oceurred in 1898. This action was commenced in 1899, and is 
not therefore barred by the statute of limitations.” 

In the Baker case the facts are similar, except the interest in remain- 
dermen was contingent and forty-seven years elapsed after the breach 
of trust before the death of the life tenant, and it approves the Wooten 
case. 

Again, neither the defendant nor any one under whom he claims 
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has held adversely to the plaintiffs during the existence of the life 
interests, as none of them are purchasers for value and all took with 
notice of the equity of the plaintiffs. 
(825) It is true the execution of a deed by the trustee to his wife 
purporting to convey the fee was a renunciation of the trust by 
him (Coze v. Carson, 169 N.C. 132), and thereafter his relation to the 
plaintiff was adversary, but by the same act he parted with the title 
and with the power to protect the interests of the plaintiffs, and he con- 
veyed the land to his wife, for whom he held the title in trust for life, 
who took the conveyance with notice. 

This deed operated to convey to the wife her interest for life, and as 
she had notice of the plaintiffs’ equity she held the fee in remainder in 
trust for the plaintiffs, and the same rule prevails as to the convevance 
to the defendant. McMillan v. Baker, 85 N.C. 291; Griffin v. Thomas, 
128 N.C. 312. 

In the Baker case, Ronald McMillan, trustee, was directed by a court 
of equity to invest certain money in land to be held in trust for his 
wife for life, and then for her children, and in 1855, in violation of the 
trust, he made the investment and took the title in trust for his wife in 
fee. The trustee died in 1860 and the wife in 1878, and the action was 
commenced the following year by the children against the defendant, 
who bought under an execution sale against the wife in 1869. It was 
held that the deed in favor of the wife, although in form a fee. con- 
veyed the life estate, and that there was no adverse holding against the 
plaintiff by the wife or the defendant until the death of the wife. 

We are, therefore, of opinion the plaintiffs cause of action is not 
barred by the lapse of time. 

We have considered the other exceptions of the defendant and find 
no reversible error. 

The exception principally relied on is to the refusal of his Honor to 
permit the defendant to prove, for the purpose of impeachment, by the 
cross-examination of D, T. Pritchard, who was the principal witness to 
establish the trust, that he qualified as executor of D. L. Pritchard, 
and that he made no return of the land in controversy, although the 
debts of the estate exceeded the assets. 

The first answer to the position of the defendant is that the facts 
sought to be elicted from the witness substantially appeared in evi- 
dence. 

The witness testified that he qualified as executor, and the fact that 
the title remained in Hughes and his grantee until the commencement 
of this action shows that he never proceeded against the land in con- 
troversy as the property of D. L. Pritchard. He also testified that he 
administered the whole estate of his uncle; that the whole estate was 
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sold and his indebtedness paid as far as it went; that the only man he 
owed was Mr. Hinton, and he owed him $9,000, which clearly implies 
that the assets were not sufficient to pay the debts. 

Again, his failure to make return of the property 1s con- (826) 
sistent with his testimony that it was conveyed to Hughes in 
trust, and if not, the bias and feeling of the witness towards the cause 
and parties was made to appear clearly by his further cross-ex- 
amination. 

No error. 


Hoke, J., concurring: If section 980 of our Registration Laws, com- 
monly known as the Connor Act, applies to parol trusts, invalidating 
them as to subsequent purchasers holding deeds duly registered, the 
issues are not fully determinative of the controversy, and the cause 
should be remanded for further findings. Owing to the way the second 
and third issues are framed, “Is defendant, or any of those under 
whom he claims, a purchaser for value and without notice of the trust?” 
the response “No” may very well signify, and be made on the ground, 
that defendant is a purchaser for value, but with notice. There is evi- 
dence to support such a finding, and it has been repeatedly held that 
when the Connor Act applies, no notice however formal will affect the 
holder under a deed first registered on the theory that the act controls 
the rights of the parties. The answer, therefore, is not necessarily con- 
clusive. 

I am of opinion, however, that the act in question does not apply to 
parol trusts and in no way affects them or the rules by which they are 
established and enforced. Drawn with intelligent care and foresight by 
our former Associate Justice Connor, now an honored member of the 
Federal bench, it was professedly designed and intended to affect 
priorities arising from registrations, and from its very nature and 
purpose, therefore, is restricted to written instruments capable of 
registration, and the act, in terms, applies only to ‘conveyances of 
land, contracts to convey, and leases of land for more than three years” 
—al] required to be in writing by other sections of the same statute. 
I conclude, therefore, that these trusts, resting in parol and fully 
recognized by our law (Jones v. Jones, 164 N.C. 320; Gaylord v. Gay- 
lord, 150 N.C. 222; Avery v. Stewart, 186 N.C. 4386; Shelton v. Shel- 
~ ton, 58 N.C. 292; Strong v. Glasgow, 6 N.C. 289), are not within the 
meaning, terms, or purpose of the Connor Act, and will be enforced 
against the holder of the legal title unless it appears that such holder 
or some one under whom he claims has acquired such title for a fair 
and reasonable value and without notice of the trust. They were no 
doubt omitted from the Connor Act for the reason that, being recogniz- 
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ed estates oftentimes of the greatest merit and incapable of registration 
because not in writing, it was considered unfair and subversive of right 
to destroy them in favor of one who had acquired his title with full 
notice of their existence. 

This then being the correct position and the verdict on the first issue 

having established the existence of the trust estate, the findings 
(327) on the second and third issues, if they do not necessarily nega- 

tive both of the requirements for the protection of defendant’s 
title, assuredly determine that one of the essentials is lacking; either 
that no adequate value was paid or, which is more probable, that the 
defendant and all under whom he claimed the property had full notice 
of the trust estate and of the facts and circumstances by which it was 
created and, concurring in the view that, on the facts of this record, 
the statute of limitations does not operate in defendant’s favor, I am of 
opinion that the decree upholding the trust should be affirmed. 

CriarK, C.J., dissenting: Probably there is no constructive legisla- 
tion of recent years that is more important and the maintenance of 
which in its integrity is more necessary to the landowners of North 
Carolina, whether buyers or sellers, than the Connor Act of 1885, ch. 
147, now Revisal, 980. Prior to the passage of that act it was almost 
impossible for a lawyer to advise an intending purchaser of land. or for 
him to feel sure that he was not buying a lawsuit. An examination of 
the records would only show the conveyances that were recorded and 
at any time a prior unregistered conveyance might turn up and oral 
evidence might satisfy the jury that the purchaser or some of those 
under whom he claimed, had taken a conveyance with notice of the un- 
registered title. Besides the disabilities of those under whom the plain- 
tiff claimed by reason of non-age, or marriage, or otherwise, might 
accumulate and thus a lapse of 80 years has been known to prevent 
the protection even of possession under color of title. 

Under these circumstances it was absolutely necessary that those > 
buying land, especially those coming from other states, should have 
the protection of a statute in favor of the purchaser against “actual or 
constructive notice” of an “unregistered” deed or ‘‘contract to convey.” 

It has been often held under this statute, ‘‘No notice to the pur- 
chaser, however full and formal, will supply the place of registration. 
All secret trusts, latent liens, and hidden incumbrances are and were 
intended to be cut up by the roots by force of our registration laws,” 
citing Blevins v. Barker, 75 N.C. 438, under the similar statute in re- 
gard to the registration of mortgages, on which basis the registration 
of deeds and contracts to convey was placed. That case has been cited 
many times since (see Anno. Ed.) as applicable to all conveyances or 
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“contraets to convey” since the Connor Act. Lynch v. Johnson and 
cases cited, 171 N.C. 615-616. 

Under the Connor Act, if A registers first a conveyance from B he 
takes a complete title to B’s interest, however formal and full a notice 
he may have of a former unregistered conveyance, or of any “secret 
trust, latent liens, or hidden encumbrances.” It would be strange 
indeed if by the terms of the act the purchaser was protected (328) 
only from an unregistered deed of which he has notice and which 
it will be dangerous to forge, but would have no security against proof 
of some unregistered oral agreement that was unknown to him. The 
latter is necessarily “unregistered,” which is the evil to be eliminated. 
It was not exempted from the statute because “unwritten” as well as 
“unregistered.” 

In this case, the plaintiffs, the children of D. T. Pritchard who were 
nephews and grand nieces of D. L. Pritchard, seek to impress a parol 
trust upon the Jand described in the complaint in the hands of the de- 
fendant after the lapse of 30 years. On 2 January 1886, more than 30 
years before 14 October 1916, the date of the summons in this action, 
D. L. Pritchard made a fee simple deed for the premises to his son mn 
law J. G. Hughes, which was witnessed by James A. Spencer, and in 
March 1886, D. L. Pritchard died. On 14 March 1888, after levy. of 
execution and allotment of a homestead in part of said land (one of 
the commissioners to allot being James A. Spencer, witness to the 
aforesaid deed), the excess was sold by Wright, the sheriff, and bought 
by James H. Sawyer. After the death of Sawyer the land owned by him 
was sold by commissioners in partition 11 September 1899, and con- 
veyed to L. P. Williams. On 15 January 1900, Williams conveyed to 
McCoy; 7 January 1907, McCoy conveyed to Lynch; 14 March 1911, 
Lynch conveyed to the defendant. 

On 14 March 1894, Hughes conveyed the other part of the land cov- 
ered by the homestead to his wife, who on 3 May 1907, conveyed to the 
defendant and her daughter joined in the conveyance. 

Each of the above conveyances purported to convey a fee simple and 
each of the successive grantees possessed the land, claiming absolute 
ownership. There is evidence that the defendant, since the date of his 
deed, has been in possession, cultivating the premises, and has en- 
hanced its value by $5,000 in cash spent on buildings and other im- 
provements. 

The plaintiffs seek to prove the trust solely by the evidence of D. T. 
Pritchard, father of the plaintiffs, who alleges that at the time of its 
creation there was present besides the grantor himself Hughes, the 
erantee, Mrs. Hughes, and the witness Spencer. No action was brought 
to set up this trust until more than 30 years after the death of the 
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grantor, 15 years after the death of the grantee, many years aiter the 
death of the witness Spencer, and more than two years after the death 
of Mrs. Hughes. Before the beginning of this action, Sheriff Wright and 
the grantees Sawyer and McCoy had died, Williams had moved to 
Virginia, and Lynch, the only grantee in the chain of conveyances liv- 
ing and present, denied any knowledge of the alleged trust and testified 
on the contrary that before he purchased D. T. Pritchard himself ex- 
pressly advised him to buy, and D. T. Pritchard did not deny this 
statement on the stand. 
(329) Thus the plaintiffs, the most of them at all times sui juris, 
neglected to sue until every witness by whom the defendant 
could deny the trust had died and every successive grantee by whom 
he could negative notice had either died or moved out of the State, ex- 
cept Lynch only, and he was present and denied the trust on the wit- 
ness stand. 

Furthermore, when the defendant bought the land, D. T. Pritchard, 
the sole witness for the palintiffs, and their father, received a part of 
the purchase price in satisfaction of his judgment, for when the home- 
stead was laid off and the excess was sold by Wright as sheriff and 
purchased by Sawyer, under whom the defendant claims, this was done 
at the instance of D. T. Pritchard, individually and also as executor 
of D. L. Pritchard as judgment creditors in the action against Hughes. 

Without now discussing the many well-grounded exceptions taken 
on the trial that the statute of limitations is a bar to the plaintiffs’ 
action, Lynch v. Johnson, 171 N.C. 615, and especially that suing in 
equity they are barred by such laches independent of any statute, it 
would seem that the Connor Act is a full protection against such 
“secret trust and latent lien.” 

It is true that the Connor Act does not apply except in favor of pur- 
chasers for value and creditors, but there is no clear and unambiguous 
finding in this record that the defendant was not a purchaser for value, 
nor is there such unambiguous finding that he had notice of said trust, 
and no evidence justifying such finding. 

The issues submitted are: “Did the defendant or any of those under 
whom he claimed, purchase the 160-acre tract of land for value and 
without notice of said trust?” And there is the same issue as to the 
80-acre tract. To both issues the jury answered “No,” which is a find- 
ing, construed in the light of the evidence, that the defendant and some 
or all of those under whom he claimed, purchased for value but with 
notice of said trust. The two negatives make an affirmative. The form 
used, “purchase for value and without notice” of said trust, with the 
negative response, may well mean equally that the defendant was a 
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purchaser for value, but with notice, or took the property not as a 
purchaser but without notice. 

The person intended to be protected by the Connor statute was the 
purchaser or creditor who had full notice of the prior conveyance or 
trust. These findings do not determine that the defendant and all those 
under whom he claims were or were not purchasers for value, but mere- 
ly settles that if such purchasers, they did not take without notice of 
said trust; whereas if they were purchasers, though with notice of said 
trust, they were protected from the plaintiffs’ claim by the terms of 
the Connor Act. 

It is true it is claimed by the plaintiffs that the instructions (330) 
were so complete that, though the jury made this ambiguous 
response, 1t is cured by the instructions given. But who knows what 
passed unseen in the minds of the jury? The construction that the 
verdict finds that the defendant is a purchaser for value, but with 
notice, is In accordance with the evidence and does not conflict with 
the charge of the judge. 

When a “secret trust” is thus attempted to be set up after the lapse 
of thirty years by only one witness, D. T. Pritchard, who is the father 
of the plaintiffs, and who is shown to have received a profit by the sale 
of the property as belonging to the grantee’s estate, and who did not 
deny the statement on oath of a witness who testified that D. T. Pritch- 
ard had told him that the title was good, and in view of the numerous 
exceptions of law and the laches of the plaintiffs, who are proceeding 
in equity, it is surely proper to require that the findings upon which a 
court shall proceed to oust the defendant shall be clear and unambigu- 
ous whether he and none of those under whom he claims was a pur- 
chaser, and also a separate and distinct finding whether he and all 
those under whom he claimed acquired the property with notice of the 
trust. 

The oral agreement attempted to be set up by plaintiffs after the 
lapse of more than 30 years was that Hughes agreed orally that “after 
the death of D. L. Pritchard he would execute a deed in fee simple con- 
veying said land to his wife for life, with the remamder to himself for 
life if he survived her, then with remainder over in two-thirds of said 
land to ber children and remainder in one-third to the plaintiffs on cer- 
tain contingencies.” This is a ‘contract to convey” which comes within 
the very letter of the Connor Act, Revisal, 980, and is therefore invalid 
as against the defendant both because unwritten and because unregis- 
tered if it had been written. Lynch v. Johnson, 171, bottom of page 616, 
discusses and decided this very point. The plaintiffs can be in no better 
condition because it was not in writing. If in writing, it would be in- 
valid because not registered. The court should therefore have entered 
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a nonsuit against the plaintiffs. At best, for the plaintiff it is an. im- 
plied or constructive trust arising by operation of law from the ac- 
quisition by the defendant of trust property with notice and without 
adequate consideration. University v. Bank, 96 N.C. 287; Bispham 
Kiq., sees. 20, 93, 95; 3 Pomeroy Eq., secs. 1048, 1006, and notes; Hill on 
Trustees, 172; Robinson v. Pierce, 45 L.R.A. 56; Starr v. Starr, 6 Wal- 
lace 419. 

The statute of limitations runs whether this trust is express or im- 
plied, for the possession of a trustee is presumed to be that of the cestut 
que trust. Mitchell v. Freeman, 161 N.C. 322. Though ordinarily the 
statute does not run against an express trust until the demand has 

been made, there is an exception when there has been an open 
(351) disavowal of it to the actual or constructive knowledge of the 

cestut que trust. University v. Bank, 96 N.C. 287; Dunn v. 
Dunn, 137 N.C. 533. The most open and notorious disavowal is the 
making and registration of a deed. 28 A.&H. 1134; 19 A.&Ji. 187; 17 
R.C.L., title “Limitations,” par. 162, note 14; Coxe v. Carson, 169 N.C. 
132, in which last case Walker, J., carefully discusses the whole matter. 

In this case, even if the trust bad been express, this action has long 
since been tolled by reason of the open repudiation by the successive 
deeds made and registered, beginning with the deed for the excess by 
Wright, the sheriff, and deed for the homestead to Hughes. Indeed, 
the alleged trustee died more than fifteen years before this suit was 
instituted, as in Dunn v. Dunn, 187 N.C. 533, and Baker v. McAden, 
118 N.C. 744, which converted it into an implied trust and started the 
running of the statute. As to an implied trust, “No demand is necessary, 
but the statute is put in motion as soon as the property is taken into 
possession.” Robertson v. Dunn, 87 N.C. 195. 

It is well settled that the rule that the statute of limitations does not 
run against the cestuz trust apples only to express trusts, and that im- 
pled or constructive trusts are barred by the statute of limitations. 25 
Cyc. 1155; Falls v. Torrence, 11 N.C. 413; Edwards v. University, 21 
N.C. 325; Wheeler v. Piper, 56 N.C. 250; Faggart v. Bost, 122 N.C. 
d17; Coxe v. Carson, 169 N.C. 182. 

A trust to convey, which is alleged in the complaint, with no other 
active dutics to perform, is deemed an active trust. 8 Pomeroy Eq., see. 
992. The plaintiffs could have called for a conveyance in accordance 
therewith at any time after the death of D. L. Pritchard, now thirty- 
two years ago, and the statute began to run from the time the right. 
accrued to call upon the court to declare the holder of the legal title 
a trustee. Greenleaf v. Land Co., 146 N.C. 508; 39 Cyc. 509. 

If this were a passive or naked trust (Wilder v. Ireland, 53 N.C. 84), 
by virtue of the statute of uses (Revisal, 1584), the plaintiffs could 
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have called for the legal title to be conveyed to them in accordance 
with the terms of the trust at any time; and if so the cause of action 
accrued thirty-two years ago. 

The plaintiffs, on their contention, were vested remaindermen in one- 
third and contingent remaindermen in the other two-thirds of this land 
and had a right of action to have a court declare the trusts to protect 
their remainder from sale to some purchaser for value without notice, 
and having failed for thirty-two years to assert it, they are now barred. 
Greenleaf v. Land Co., 146 N.C. 508; In re Bateman’s Will, 168 N.C. 
234; Cedar Works v. Lumber Co., 1b., 894; Lynch v. Johnson, 171 
N.C. 615; 39 Cyc. 522, 523, 534. 

The plaintiffs could certainly have instituted a proceeding to (332) 
have this trust declared on the death of D. L. Pritchard thirty- 
two years ago, or upon the deed conveying the property to Hughes’ wife 
in 1894, or upon the conveyance in fee to the defendant in 1911, and 
certainly upon the death of the grantee, Hughes, fifteen years ago. 
Greenleaf v. Land Co., 146 N.C. 508; Jackson v. Farmer, 151 N.C. 279. 

If one of the plaintiffs is barred, all are, since the declaration of the 
trust in one action would inure to the benefit of all, for they are all in 
the same class. Yarborough v. Moore, 151 N.C. 121; Matthews v. 
Joyce, 85 N.C. 264. 

The evidence is complete and overwhelming and practically un- 
contradicted that the defendant and those under whom he claims were 
purchasers for value. The finding that the defendant and those under 
whom he claims were not “purchasers for value and without notice,” 
taken in connection with all the evidence, means simply that they 
were “purchasers, but with notice.” The issue, in the best light for the 
plaintiffs, is insufficient and ambiguous. 

The trust attempted to be proven that at the time D. L. Pritchard 
conveyed the land to Hughes the latter agreed verbally that “after 
the death of D. L. Pritchard that he would execute a deed in fee simple 
conveying said land to his wife for life, with the remainder to himself 
for life if he survived her, then with remainder over on certain contin- 
gencies,” is not a trust at all but a mere “contract to convey” which, 
not being in writing, 1s void under the statute of frauds, and is more- 
over barred by the Connor Act as to the defendant and those under 
whom he claims under a chain of registered deeds. 

The integrity of titles 1s of the greatest importance to the landowners 
of the State and to those who wish to buy land, and this defendant 
should not be dispossessed upon the allegations of this complaint and 
the proof of a secret and latent lien after the lapse of thirty years and 
after having placed $5,000 improvements on the property. It is not 
found that the defendant was not a purchaser for value, and if the 
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finding can be construed that he was a purchaser with notice, still the 
defendant is protected both by the Connor Act and the statute of 
frauds. 


Cited: Fleming v. Congleton, 177 N.C. 188; Pritchard v. Willrams, 
178 N.C. 446; Pritchard v. Wilhams, 181 N.C. 47; Harriett v. Harriett, 
181 N.C. 78; Roberts v. Massey, 185 N.C. 166; Spence v. Pottery Co., 
185 N.C. 221; Young v. R.A., 189 N.C. 243; Eaton v. Doub, 190 N.C. 
22; Adams v. Wilson, 191 N.C. 395; Muse v. Hathaway, 193 N.C. 229; 
Smith v. Sutt, 198 N.C. 8; Lykes v. Grove, 201 N.C. 256; Sansom v. 
Warren, 215 N.C. 437; Abrams v. Insurance Co., 223 N.C. 502; Parham 
v. Henley, 224 N.C. 408. 





R. FRANK HOGAN v. NORMA McGEE UTTER. 
(Filed 10 April, 1918.) 


1. Infants—Contracts—Decds and Conveyances. 

The deed of an infant is only voidable, and a mortgage on his lands must 
be repudiated by him within a reasonable time after he reaches his ma- 
jority or he will be deemed to have ratified it, and after three years it will 
become valid and binding. 


2. Mortgages——Powers—Sales—N otice—Statutes. 

Revisal, sec. 641, as to notices of sales of land, is construed to apply to 
sales under foreclosure of a mortgage by order of court and other judicial 
sales, and not to such notice when sale is made under the power contained 
in the mortgage itself, leaving the parties free to contract with reference 
to the notice thereof. The dictum in Palmer v. Latham, 173 N.C. 61., that 
requirements as to advertising are directory only, is overruled except in its 
application to execution sales. 

3. Tenants in Common—Outstanding Title — Deeds and Conveyances— 
Mortgages. 

A tenant in common who buys the interest of another tenant in common 
sold under mortgage does not thus acquire an outstanding title, and the 
principle which prevents him from doing so has no application. 


(333) AppraL by defendant from Devin, J., at the February Term, 
(1918 of DurHAM. 

This is a petition, filed in a proceeding to ei land for partion, to 
determine the rights of the parties to a part of the fund derived from 
the sale. 

J.C. Hogan was formerly the owner of the land, and he died in Sep- 
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tember, 1895, leaving a will by which he devised the land to his wife, 
Francis J. Hogan, for life, and then to his children. 

Franeis J. Hogan died on 12 November 1916. R. Frank Hogan was 
entitled to one-third of the land under the will of J. C. Hogan, and on 
11 February 1907, when he was 20 years and 3 months old he con- 
veyed his interest in said land by mortgage deed to C. L. Lindsey to 
secure a loan of $87.50. Said mortgage contained the following power 
of sale: “But if default shall be made in the payment of said bond or 
the interest on the same or any part of either at maturity, then and 
in that event it shall be lawful for and the duty of the said party of 
the second part to sell said land and personal property hereinbefore de- 
seribed to the highest bidder for cash at the courthouse door in Orange 
County, first advertising the same for thirty days in some newspaper 
published in Orange County, and convey the same to the purchaser 
in fee simple, and out of the money arising from the said sale to pay 
said bond and interest on the same, together with the costs of the sale, 
and pay any surplus, if any, to said party of the first or his legal 
representative.” 

Default being made in the payment of the debt secured in said mort- 
gage, the land was sold under said power on 18 June 1908, and J. B. 
Hogan, another of the devisees in the will of said J. C. Hogan, became 
the purchaser and a decd was executed to him purporting to convey 
the interest of the said R. Frank Hogan im said land. 

Notice of the sale was published in a weekly newspaper, the first 
notice appearing in the issue of 18 June 1908, and also notice was 
posted at the courthouse doer at Hillsboro, and not elsewhere. 

R. Frank Hogan was 21 years and 8 months of age at the time (334) 
of the sale. He did not know of the advertisement of said proper- 
ty for sale, but there is nothing to show that he did not know of the 
sale. 

The proceeds of the sale have been distributed among the several 
parties, except that part claimed by the said R. Frank Hogan, upon 
the ground that the mortgage was executed when he was under 21 years 
of age, and that he is not bound thereby: 

J.B. Hogan claims this part of the fund as purchaser at the mort- 
gage sale. | 

His Honor rendered judgment in favor of the said R. Frank Hogan, 
subject to the payment of the amount bid by J. B. Hogan at the sale, 
with interest thereon, and J. B. Hogan excepted and appealed. 


A. S. Hobgood for plaintrff. 
E. A. Harrill for defendants. 
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AuueN, J. R. Frank Hogan was 20 years and 2 months old at the 
time of the execution of his mortgage and 21 years and 8 months old 
when the land was sold under the power in the mortgage on 18 July 
1908, and he did no act to disaffirm the mortgage or the sale until 
1917, eleven years after the sale. 

The deed of an infant is voidable, not void, and if he does not wish 
to be bound he must repudiate it within a reasonable time after be- 
coming of age, and, under our decisions, this period is fixed at three 
years, and upon the facts admitted, the claimant, R. Frank Hogan, has 
waited too long and will not be heard now to disaffirm his act. 

In Weeks v. Wilkins, 184 N.C. 522, the Court deals with the ques- 
tion as to the time within which a deed executed during infancy must 
be disaffirmed, and says: “The author of Devlin on Deeds, Vol. I, see. 
91, after discussing the authorities, says: ‘The most reasonable rule 
seems to be that the right of disaffirmance should be exercised within a 
reasonable time after the infant attains his majority, or else his neglect, 
to avail himself of the privilege should be deemed an aequiescence 
and affirmation on his part of his conveyance. The law eonsiders his 
contract a voidable one on account of its tender solicitude for his rights 
and the fear that he may be imposed upon in his bargain. But he is 
certainly afforded ample protection by allowing him a reasonable time 
after he reaches his majority to determine whether he will abide by his 
conveyance executed while he was a minor, or will disaffirm it. And it 
is no more than just and reasonable that if he silently acquiesces in 
his deed and makes no effort to express his dissatisfaction with his act, 
he should, after the lapse of a reasonable time, dependent upon cir- 

cumstances, be considered as fully ratifying it.’ We think this is 
(335) a just and reasonable rule. ... While we have no statute fixing 

the time within which an infant is required to disaffirm his con- 
veyance, we think that, upon the reason of the thing and in conso- 
nance with the policy of the law which seeks to quiet titles and en- 
courage improvement of real estate, the infant should exercise his elec- 
tion within a reasonable time. The statute gives him three years after 
arrival at majority within which to bring his action against a dis- 
seisor. It seems to us that the same time, by analogy, should be fixed 
as the period within which he should determine whether he will dis- 
affirm his deed.” This case was affirmed on this point in Gaskins v. 
Allen, 137 N.C. 430; Baggett v. Jackson, 160 N.C. 31; Chandler v. 
Jones, 172 N.C. 574: 

Tn the last case, involving the repudiation of a contract made by an 
infant, the above excerpt from Weeks v. Wilkins was quoted, and the 
Court adds: “This case was affirmed on both points in Baggett v. 
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Jackson, 160 N.C. 32, and if applicable to deeds why should not the 
same rule prevail as to other contracts?” 

Certainly a mortgage which, under our decisions, passes the legal 
title and is no more than an ordinary deed with a defeasance clause, 
should not be excluded from the application of the principle, and, if so, 
the mortgage of the claimant cannot now be avoided by reason of the 
lapse of time, and the question remaining is as to the regularity of the 
sale, and this depends on whether it was properly advertised, as the 
failure to advertise according to law is the only attack made on the 
sale. 

The mortgagee did more that was required of him by the mortgage in 
his effort to give notice of the sale, as the mortgage only requires an 
advertisement in the newspaper, and 1t appears that in addition to 
publishing the notice in the newspaper beginning 1 June 1917, he also 
posted a notice at the courthouse door; but the claimant, R. Frank 
Hogan, insists that at the time of the execution of the mortgage, section 
641 of the Revisal, was in force and that this statute also requires a no- 
tice to be posted at three other public places, and he contends that this 
is fatal to the sale. 

Tt is true that the laws in force at the time of the making of a con- 
tract enter into and become a part of the contract (Kelly v. Williams, 
84 N.C. 285; Wooten v. Hill, 98 N.C. 53), but it has been held in 
Palmer v. Latham, 173 N.C. 61, that the statute relied on does apply 
to sales made under the power and that it “refers to sales under the 
foreclosure of a mortgage by order of court and other judicial sales.” 

The first part of the statute, where it says “deed in trust, mortgage, 

or other contract hereafter executed,’ would render this construction 
doubtful, but 1t concludes after requiring an advertisement in a news- 
paper by providing that the cost of the advertisement is “to be 
taxed as cost in the action, special proceeding or proceeding to (336) 
sell,” thereby indicating a purpose to deal only with proceedings 
in court, and to leave the parties free to contract as to the terms of 
the mortgage, which was declared to be the rights of the parties in 
McIver v. Smith, 118 N.C. 73. 
_ The statement in Palmer v. Latham, supra, that requirements as to 
advertising are directory only, was not necessary to the decision of the 
ease as the question involved was as to the place of sale, and the ad- 
vertisement must be in the county where the land 1s sold, and is in con- 
flict with the decision in Hubanks v. Becton, 158 N.C. 230. 

The principle is applicable to execution sales (Shaffer v. Bledsoe, 
118 N.C. 279), as a stranger who buys at an execution sale is only re- 
quired to see that an officer sells and that he has in hand an execution 


authorizing the sale. 
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We arc therefore of opinion that as the claimant, R. Frank Hogan, 
cannot disaffirm his mortgage and as the sale was advertised according 
to the terms of the mortgage, that J. B. Hogan became the owner of 
the interest of the claimant by reason of his purchase, and that he is 
now entitled to the fund. 

The principle which prevents one tenant in common from buying in 
an outstanding title docs not apply to the facts in this record as J. B. 
Hogan was buying the interest and title of his cotenants. Baird v, 
Baird, 21 N.C. 524; 38 Cyc. 53. 

Judgment will be entered in the Superior Court on the facts agreed 
in favor of J. B. Hogan. 

Reversed. 


Cited: Foster v. Wiliams, 182 N.C. 686; Douglas v. Rhodes, 188 
N.C. 582, 585; Faircloth v. Johnson, 189 N.C. 431; Whitley v. Powell, 
191 N.C. 478; Cole v. Wagner, 197 N.C. 699; Honeycutt v. Burleson, 
198 N.C. 39; Acceptance Corp. v. Edwards, 213 N.C. 739. 





A. N. SCOTTY y. C. F. CATES. 
(Filed 10 April, 1818.) 


1. Same—Defense—Killing—Burden of Proof—Appeal and Error—In- 
structions—Trials. 

One may not unnecessarily injure dogs of another, though they are 
trespassing on his lands; and in an action against him for damages, 
wherein it is shown that he shot and killed the plaintiif’s dog, and he 
alleges that it was necessary for the protection of his turkeys, the burden 
is on the defendant to show matters in excuse, and it is reversible error 
for the eourt to instruct the jury to the contrary. 


2. Animals—Protection—Dogs—Damages—Rule of Prudent Man. 

The owner of a dog may recover damages for its unlawful killing by 
another, except when such appears to be necessary, under the ruie of the 
prudent man, to protect his domestic animals, State v. Smith, 156 NC. 
628, cited and appealed. 


(337)  Apprau by plaintiff from Connor, J., at the September Term 
1917 of ALAMANCE. 
This is an action to recover damages for killing one bird dog and in- 
juring another, belonging to the plaintiff. 
The defendant admits in his answer that he shot at the dogs, and 
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upon the evidence the fact that he killed one and injured the other is 
not in controversy. 

He alleges as defense that the dogs were pursuing a flock of turkeys 
on his land at the time he shot, and he offered evidence tending to prove 
that it was necessary to shoot to preserve the turkeys from destruction. 

There was also evidence tending to prove that the dangcr to the tur- 
keys was not imminent and that 1t was not necessary to shoot the dogs, 

His Honor charged the jury, among other things, as follows: 

“Upon these allegations and denials, in order that the court may ren- 
der a judgment in this case, it is neeessary to ascertain whether or not 
the admitted shooting was unlawful and wrongful. This will depend 
upon how the facts are, and inasmuch as under our system of juris- 
prudence the jury ascertains the facts from the evidence, the court has 
formed an issue which is submitted to you in the form of a question, 
the issue being as follows: ‘Did the defendant unlawfully and wrong- 
fully shoot the dogs of the plaintiff as alleged in the complaint?’ You 
will note that the determining words in this issue are ‘unlawfully’ and 
‘wrongfully,’ there being no controversy that the defendant did shoot 
the dogs of the plaintiff. 

(“I instruct you that the burden of this issue is upon the plaintiff; 
that is, that unless the evidence offered by the plaintiff in this case, 
and by the defendant, satisfies you that the shooting was unlawful, you 
should answer this issue ‘No,’) and it is only in the event that you 
find the facts which the court instructs you must be found in order to 
make the shooting unlawful and wrongful by the greater weight of the 
evidence, that you would answer ‘Yes.’ ”’ 

The plaintiff excepted to the part of the charge in parenthesis. 

There was a verdict and judgment in favor of the defendant, the Jury 
having answered the issue read to them “No,” and the plaintiff ap- 
pealed. . 


Thomas C. Carter for plaintrff. 
Long & Long for defendant. 


ALLEN, J. It is the settled law of this State that an action may be © 
maintained to recover damages for the unlawful killing or injuring of 
the dog of another, but if the dog is in pursuit of a domestic animal, 
and “if the danger to the animal, whose injury or destruction is threat- 
ened, be imminent or his safety presently menaced, in the sense 
that a man of ordinary prudence would be reasonably led to (838) 
believe that it is necessary for him to kill in order to protect 
his property, and to act at once, he may defend it, even unto the death 
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of the dog, or other animal, which is about to attack it.” State v. 
Smith, 156 N.C. 628, and eases cited in the opinion, 

This is but an application of the doctrine of self-defense to the pro- 
tection of property, and, as in homicides, the burden is on the defend- 
ant to prove matters of excuse to the satisfaction of the jury, the kill- 
ing being admitted, the same rule prevails when it is sought to avoid 
hability for the destruction of property. 

“The law esteems all private property sacred from the violent inter- 
ference of others, and he who takes, injures, or destroys it, will be held 
a trespasser, until he shows a justification.” Hale v. Lawrence, 47 A.D. 
(N.J.) 195. 

The presence of the dogs on the premises of the defendant gave him 
the right to drive them away, but not to injure them unnecessarily, al- 
though trespassing. 3 C.J. 1384; 2 Cye. 418; 1 R.C.L. 1136. 

It follows that it was erroneous to charge the jury that the burden 
was on the plaintiff to satisfy the jury that the shooting was unlawful 
and wrongful, instead of instructing them that the shooting being ad- 
mitted, the burden was on the defendant to prove a legal cxcuse, as 
heretofore defined, to the satisfaction of the jury, and the error was 
very prejudicial to the plaintiff as the shooting was on the premises 
of the defendant, and the only evidence of the circumstances surround- 
ing the shooting came from the defendant and his witnesses. 

New trial. 


Cited: Jones v. Craddock, 210 N.C. 481; S. v. Dickens, 215 N.C. 305. 





SOUTHERN NATIONAL BANK v. A. D. O'BRIEN, THOMAS W. DAVIS, 
AND P, A. WILCOX. 


(Filed 10 April, 1918.) 


1. Attorney and Client-——Fees—Prior Assignment — Notice—Action — 
Prima Facie Case. 

Where an attorney has collected by suit monies for his client upon the 
latter’s building contract, and has retained a part thereof as compensation 
for his services, in an action by a prior assignee of the contract, the plain- 
tiff makes out a prima facie case against the attorney by showing the 
assignment of the contract to himself, the amount of the indebtedness and 
that the attorney acted with notice of his claim. 


2. Same—Burden of Proof—Quantum Mcruit. 
Where an attorney has collected in part upon his elient’s contract and 
has retained a part thereof as his fee, the burden is on him to show, in 
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an action by the assignee of the contract, upon his making a prima facie 
case, in the absence of a special contract between them, that he is enti- 
tled to his compensation upon a quantum meruit, and that he has prop- 
erly distributed the funds in his hands. 


3s. Same—Pleadings—Amcndments-——Courts. 


Where the plaintiff sues his debtor’s attorney for the entire sum col- 
lected by the attorney upon a contract assigned to him for security of a 
loan, the position taken by the trial judge that he could not reeover with- 
out an amendment setting up a quantum meruit is incompatible with the 
priciple cause of action, and a nonsuit upon his failure to so amend, when 
he has made ont a prima facie case, is reversible error. 


Crakk, C. J., coneurring, 


WALKER, J., did not sit on the hearing of this case. 


ApprAL by plaintiff from Lyon, J., at February Term, 1918, of (339) 
New Hawnovnmr, on judgment of nonsuit. 


John D. Bellamy & Son for plaintiff. 
HE. K. Bryan, McClammy & Burgwyn, and George Rountree for de- 
fendants. 


Brown, J. In 1909, defendant O’Brien entered into a contract with 
the County of Kershaw, South Carolina, to build the concrete abut- 
ments to a bridge over the Wateree River. This contract, “with all of 
the equity, payments, and other considerations received and to be re- 
ceived from the County of Kershaw,” was duly assigned to plaintiff as 
collateral security to O’Brien’s notes to plaintiff, given for money ad- 
vanced with which to prosecute the work. 

It becoming necessary to sue the County of Kershaw on the con- 
tract, suit was instituted in name of O’Brien in the Federal Court of 
South Carolina and prosecuted for several years by defendants Davis 
& Wilcox as attorneys. They finally recovered $3,106.10, of which they 
paid $606.10 to O’Brien and retained $2,500 for their professional 
services. 

The plaintiff bank now sues to recover the whole of the $3,106.10 
from defendants Davis & Wilcox, claiming that they should have paid 
it over to plaintiff as assignee of the contract with Kershaw County. 
The defendants deny the right to recover and aver that they are en- 
titled to retain the $2,500 as the value of their professional services in 
conducting the protracted htigation. 

At the conclusion of plaintiff’s evidence the court sustained motion 
to nonsuit upon the ground that in no view of the evidence could plain- 
tiff recover the entire sum and offered to allow plaintiff to amend its 
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complaint and set up a quantrum merutt. The plaintiff declined to 
amend and appealed from the judgment of nonsuit. 

We are of opinion that the court erred. The plaintiff could not be 

required to make an amendment to its complaint that is in- 
(340) compatible with its principal cause of action. If the evidence was 

sufficient in any view of it to make out a prima facie easc, plain- 
tiff had a right to have it submitted to the jury in a proper issue and 
under proper instructions. 

When plaintiff put in evidence the contract with Kershaw County 
and its assignments to it and proved O’Brien’s indebtedness for which 
the contract was security, and proved by the answer or otherwise no- 
tice of the assignment and the collection of the moncy by said defend- 
ants, plaintiff made out a prima facie case. 

It was then incumbent on defendants to account for the money re- 
ceived under the eontract and to justify its disposition. As there is no 
evidence of a special contract for their lega] services, the burden was 
on the defendants to set up the quantum merwt and show what their 
legal services were worth and that they had the legal right to retain 
their compensation out of the sum eollected by them. 

The testimony of the president of the plaintiff, the only witness ex- 
amined, is to the effect that “he did not agree to pay Mr. Davis any fee 
in the prosecution of the suit.” 

The evidence of the witness is somewhat ambiguous. It may be that 
the jury would draw the imference that the bank was to bear no part 
of the expenses of litigation, and that nothing was to be deducted on 
that account from the proceeds of litigation. Or it may be the jury 
would conclude from the transactions and negotiations between wit- 
ness and Davis that the attorncys were not to look to the plaintiff for 
any compensation, but were to retain it out of the fruits of litigation 
only. 

We know that it is a common custom for attorneys to accept claims 
for collection and to retain their compensation out of the procceds of 
collection. It is possible the jury may infer that defendants did not in- 
tend to release their right to compensation but only to forego the lia- 
bility of the plaintiff for it. We think that an issue should be sub- 
mitted as to how much, if any, ts plaintiff entitled to recover. 

Under such issue every phase of the case can be presented to the 
jury by plaintiff as well as by defendant. 

New trial. 


Cuark, C.J., concurring: O’Brien borrowed from the plaintiff bank 
$8,500 to be used in building bridges for Kershaw County, 8. C., and 
to secure the same assigned his contract with said county. O’Brien 
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brought suit against the County of Kershaw to collect $20,000, the sum 
he alleged to be due on said contract, and employed his codefendants 
Thomas W. Davis and P. A. Wilcox in the litigation. To this action the 
bank was not a party. 

In said litigation judgment was recovered in O’Brien’s name for 
$3,090.59. This sum was paid over to O’Brien’s lawyers. The 
bank, thereupon, demanded payment to it under its lien of which (3841) 
counsel had notice when they began the suit, alleging that the 
bank did not retain Davis and Wilcox and would not have done so 
because it had its own counsel and had refused to retain O’Brien’s 
lawyers at the time. 

The defendants, in their answer, admitted the collection of the $3,- 
090.59, stated that they had retained $2,500 as their fee; that O’Brien 
had paid them $950 additional, and that they had not paid anything 
to the plaintiff, “but politely and positively refused to do so,” and they 
did not tender anything. They further averred that the plaintiff con- 
tracted with them to prosecute the action. The complaint averred that 
plaintiff had no connection with the suit, had refused to be Hable for 
fees and expenses, and took no part except to give information when 
asked by the defendant. 

At the trial the judge required the plaintiff to amend his complaint 
and to rest his action upon a quantum merurt for services rendered. The 
plaintiff put on evidence that it had not contracted with Davis and 
Wilcox nor assented to their employment. The defendants offered no 
evidence. The plaintiff’s plea raised the issue that it was not liable to 
the defendants in any sum and it refused to amend. Thereupon the 
judge directed a nonsuit. 

The questions raised are of grave and general importance. At com- 
mon law counsel not only had no lien on the fund, but in England to 
this day they cannot recover for their services. In this State counsel 
ean recover their feces, but they have no lien on the funds recovered. In 
the Federal Court there is no such hen “unless given by State statute.” 
6 Corpus Juris., 766, and note 73. It is not likely that any Legislature 
will give counsel a lien upon the recovery, for this would give them 
priority to the client and would make counsel a necessary party to 
every action, and would reverse the age-long principle that has made 
champerty illegal. Therefore the counsel had no lien on the fund even 
against O’Brien, but merely a simple contract debt, and they could not 
possibly have any lien against the prior lien of the bank, which was 
not even a party to that action. Their right to set up a counter claim 
against the bank depends upon whether there was any contract, express 
or implied, on the part of the bank. This is alleged by defendants Davis 
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and Wilcox (who put in no proof of it) and is denied by the bank, who 
sustained it by testimony. The burden of this issue is on defendants to 
prove that the plaintiff was indebted to them for their fees by way of 
counter claim. Even if counsel had a lien on the fund against O’Brien 
(which they did not), such lien was subject to the prior lien O’Brien 
had given the bank. He could not cancel the bank’s lien nor could his 

lawyers do so merely because he owed them for their services. 
(342) The judge could not nonsuit the plaintiff on the ground that 

the defendants had proven their counterclaim, for the burden 
was on them, and, besides, they had put on no evidence in rebuttal of 
the plaintiff’s testimony to the contrary, and this was a matter for the 
jury. The testimony of the plaintiff was that it had not waived its lien 
in any way. 

Nor could the judge nonsuit the plaintiff for refusing to amend by 
abandoning its plea that it owed the defendants nothing. Indeed, it is 
not easy to see how the recovery by counsel of a fund (not one cent of 
which the plaintiff has received) could entitle them to a claim that 
they had benefited the plaintiff to that extent, though not a party to 
the action. The plaintiff received no benefit at all, much less can it be 
benefited to the extent of $3,090.59, for which it has got nothing at all. 

The issue should be “Is the plaintiff indebted by way of counter 
claim to the defendants, and if so, how much?” In any aspect, it was 
error to nonsuit the plaintiff, for the burden of the issue was upon the 
defendants. 


Cited: In re Stone, 176 N.C. 345. 





C. H. CLARK v. D. M. FAIRLY. 
(Filed 10 April, 1918.) 


1. Costs—Mortgages—Statutes—Foreclosure. 

The clerk of the Superior Court may foreclose a mortgage on land given 
by plaintiff to secure costs of his action when the costs are awarded 
against him, or the clerk may report the matter to the court for a decree 
of sale by himself, the latter being the better practice to insure a safer 
title and prevent a needless sacrifice. Revisal, sec. 266. 


2. Same—Court’s Supervision—Payment of Costs. 
Where a mortgage on land has been given by the plaintiff to secure the 
costs in his action, which are awarded against him, and the Superior 
Court, in term, acting through the presiding judge, has duly acquired 
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jurisdiction to decree foreclosure, it is his duty to supervise the sale and 
see that the land brings a fair price; and when such sale has not been 
made accordingly, he may set aside the sale, and permit the plaintiff to 
pay the costs properly chargeable against him. Revisal, sec, 266. 

3. Costs—Mortgages—Forcclosure—Confirmation—Statutes. 

Where the Superior Court has assumed jurisdiction to decree foreelos- 
ure of a mortgage given by the plaintiff to secure the costs of his action, 
it is proper for the court to confirm the sale, and possibly if is necessary 
for him to do so. Revisal, sec. 266. 


4. Costs—Mortgages—Foreclosure—Decree Set Aside—Powers of Court. 


A decree of confirmation of the sale of lands to pay the costs of an 
action under a mortgage given to secure them, Revisal, sec. 266, may be 
set aside by the judge during the term of the Superior Court at which it 
was entered. 


Motion to set aside sale of land, heard by consent by Bond, (343) 
J., at November Term, 1917, of CumMBERLAND. 

"The court found the facts and rendered Judgment setting aside the 
sale. Defendant appealed. 


Hinsdale and Shaw for plaintiff. 
H.G. Davis and Murray Allen for defendant. 


Brown, J. The substance of the judge’s findings is that plaintiff 
executed a mortgage upon certain land to secure costs in lieu of prose- 
cution bond in this action. Revisal, 266. The plaintiff was cast in the 
action and judgment rendered against him for costs. Upon application 
of the clerk at August Term, 1917, a decree of sale for foreclosure was 
entered by the court. The land was sold accordingly by the clerk and 
purchased for $400 by defendant. The sale was reported by the clerk 
and confirmed at October Term, 1917. 

At same term of court a motion was made by plaintiff to set aside the 
order of confirmation upon the ground of gross inadequacy of price; 
at same time plaintiff offered to pay the judgment for costs.in full and 
all costs and expenses of sale. 

His Honor found that the sale was duly advertised in accordance 
with law, but that plaintiff had no actual knowledge of it and that the 
defendant in the action purchased the land at less than one-third of its 
actual value. The judge set aside the sale and entered judgment as set 
out in record. 

It must be admitted that if the Superior Court in term, acting 
through the presiding judge, had jurisdiction to enter the decree of 
foreclosure of the mortgage given for costs, it had the power and it was 
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its duty to supervise the sale and sce that the land brought a fair price. 
The right to set aside, at same term when made, an order of con- 
firmation or any other decree is unquestioned. 

We are of opinion that where a mortgage or deed in trust is made 
to a clerk of the Superior Court to secure costs under Revisal, 266, 
conferring upon the elerk a power of sale in default of payment of 
costs when adjudged against the party giving the mortgage, the clerk 
can exercise the powcr or he may report the matter to the court for a 
decree of sale, as was done in this case. 

The latter is undoubtedly the safest course and the better practice, 
as it msures a safer title and a better price and prevents a needless 
sacrifice, as would have been the casc in this instance. 

Where the court assumes jurisdiction and undertakes to foreclose by 

deeree, confirmation is of course proper and possibly necessary. 
(344) Under such conditions, the parties are all before the court 

and it has jurisdiction over the res, the land. We sce no reason 
why such mortgage should not be foreclosed by the clerk by Judicial de- 
eree in the nature of foreclosure proceedings, and under the supervision 
and contro} of the court. 

We have a precedent directly in point in Ryan v. Martin, 103 N.C. 
282, where it is held that a mortgage given under section 120 of the 
Code (now 266, Revisal), in lieu of prosecution bond, may be fore- 
closed by the court upon motion upon notice, in the original action. 

In order to understand and comprehend the syllabus to this case, and 
its bearing upon the case at bar, it 1s necessary to consult the origial 
record. 

The judgment of the Superior Court is 

Affirmed. 





PURHAM LIFE INSURANCE COMPANY vy. A. M. MOIZE err at. 
(Filed 10 April, 1918.) 


1. Vendor and Purchaser—Corporations—Shares—Offer to Sell — With- 
drawal of Offer—Contracts—Consideration—Agreement. 

Where the bare offer to sell certificates of stock in a corporation is 
withdrawn before acceptance, there is no binding contract to sell, owing 
to the lack of consideration and agrecment of the parties, and no obliga- 
tion is imposed upon the owner of the shares. 


2. Corporations—Shares of Stock—Right of Purchase—Charters. 
An offer to sell to.a corporation shares of its own stock does not fall 
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within the provisions of its charter requiring ifs shareholder to notify 
the company of any bona jide offer made therefor and giving if the privi- 
lege of buying at the same price within a specified time. 


Civit action, tried before Connor, J., at September Term, 1917, of 
DuRrHAM, upon these issues: 

J. Did the defendants offer to sell the plaintiff their stock in the 
Durham Life Insurance Company, as alleged in the complaint? An- 
swer: “Yes,” 

2. Did the defendants withdraw said offer before its acceptance, as 
alleged in the answer? Answer: “Yes.” 

At the conclusion of all the evidence, the court charged the jury 1f 
they believed the evidence they would answer each of the said issues 
in the affirmative. The plaintiff appealed. 


W. G. Bramham and Fuller, Reade & Fuller for plaintiff. 
FE. J. Hill and Bryant & Brogden for defendants. 


Brown, J. It is admitted that defendants offered to sell to (345) 
plaintiff 90 shares of its capital stock at $125 per share, and 
this action is brought to enforce its delivery. The defendants allege 
that before the offer was accepted it was withdrawn. The offer to sell 
was made in writing on 8 May. A call was issued for plaintiff’s board 
of directors to meet on 13 May to consider the offer. On 12 May, before 
the offer was acted on or accepted, it was withdrawn in writing. 

It is well settled that no contract is complete without the assent of 
both parties and an offer to sell imposes no obligation until it is ac- 
cepted, according to its terms. 

The undisputed evidence shows that defendant’s offer to sell was 
withdrawn before acceptance. Therefore, no contract was entcred into 
between the parties. R.R. Co. v. Mill Co., 119 U.S. 149. 

The offer to sell was without consideration, was an option merely, 
and could be withdrawn at any time before acceptance. 

It is contended that the defendants were compelled to sell to plain- 
tiff under a provision of its charter whieh provides that “A holder of 
stock desiring to sell or transfer any part of such stock shall first notify 
this corporation of such desire, and if such stockholder so elect, also 
of any bona fide offer such stockholder may have reeeived therefor. 
Within fifteen days after the receipt of notice from such stockholder of 
the desire to sell such stock and of a bona fide offer recerved by such 
stockholder therefor, together with the name and address of the person 
by whom it is made, this corporation, through its board of directors or 
executive committee, may elect to purchase such stock at any price 
not lower than the price named in such offer, and upon payment or 
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tender of such price by this corporation within ten days after such 
election, the holder of such stock shall sell and transfer the same to this 
corporation forthwith.” 

It is manifest that the parties were not proceeding under the charter, 
as no offer had been made by an outsider to defendants to purchase 
their stock and no such offer is mentioned in defendant’s communi- 
eation to plaintiff. 

The transaction does not come within the provisions of the charter 
but can only be regarded in the light of a unilateral contract or op- 
tion given to plaintiff to purchase. As it is undisputed that the offer was 
withdrawn in writing before acceptance, the charge of the court is cor- 
rect. 

No error. 


Cited: McAden v. Craig, 222 N.C, 503. 





(346) 
WEST SLADE v. W. J. SHERROD et at. 


(Filed 10 April, 1918.) 


1. Torts—Joint Tort Feasors—Independent Tort—Payment—Release— 
Covenant Not to Sue. 

While a release of one joint tort feasor from liability from the same 
tort will release the other, a covenant not to sue one of them and a com- 
promise and settlement with him of his liability for a separate tort will 
not have this effect. 


2. Same—Nonsuit. 

Where a passenger in an automobile has been sued for damages alleged 
to have been caused to the plaintift’s buggy by his negligence in driving 
the machine, and also for an assault upon him while taking its license 
number, and a compromise has been made as to the assault with the 
statement that the plaintiff did not consider him responsible for the dam- 
ages to the buggy, and a voluntary nonsuit has consequently been taken, 
the plaintiff, in his action against the owner of the machine for the al- 
leged negligence of his driver, is not barred by his compromise of the 
separate tort or his voluntary nonsuit in the former action. 


3. Estoppel—Judgment—Nonsuit. 
A voluntary nonsuit does not operate as an estoppel by judgment of the 
matters alleged in the pleadings. 


4. Instructions—Verdict Directing—Tort Feasors. 


Where there is evidence tending to show that one of several joint tort 
feasers has compromised with the damaged person for a separate and in- 
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dependent tort, it is error for the trial judge to instruct a verdict, in an 
action against another of the tort feasors for the other tort, that such 
compromise operated as a release to the defendant in the action. 
5. Torts—Covenant Not to Sue—Payments—Credits. 
A covenant not to sue one of several joint tert feasors does not release 


the others, and any amount paid by him is only a credit to be entered in 
the final recovery. 


Brown, J., dissenting; WALker, J., concnrring in the dissenting opinion. 


AppEAL by plaintiff from Harding, J., at June Term, 1917, of Rocx- 
INGHAM. 

The plaintiff, a colored man, brings this action against the defendant 
Sherrod, the owner of an automobile, and the automobile company of 
which he is president to recover damages for the loss of his horse and 
injury to himself and his buggy, alleged to have been caused in the op- 
eration of an automobile owned by the defendant Sherrod and operated 
by his servant. The plaintiff brought a former action against James 
N. Wilhamson, Jr., in which this defendant was named as codefendant 
in the summons, but the complaint was filed against Williamson only, 
in which there were two causes of action alleged, one for this 
injury and a second cause of action for an assault and battery (347) 
committed on the plaintiff by said Williamson, who was a pas- 
senger in the machine, to prevent the plaintiff from ascertaining the 
number of the machine. 

In said former action the plaintiff took a voluntary nonsuit as to all 
the defendants and made a settlement with the said Williamson, evi- 
denced by the following paper-writing: 

“Received of James N. Williamson, Jr., by and thru his attorney, 
F. S. Parker, Jr., the sum of two hundred dollars ($200), in full for 
any and all claims which the undersigned has or can have against the 
said Jas. N. Williamson, Jr., or Stephen I. Moore, arising out of a col- 
lision between an automobile and a wagon and horse, the property of 
the undersigned, which occurred in Guilford County some time during 
the month of November, 1913. 

“This settlement is specifically to cover any and aljl claims which the 
undersigned or any other parties, occupants of the wagon, have or can 
have against the said Jas. N. Williamson, Jr., or Stephen I. Moore, be- 
cause of any incident occurring at the time of or after said collision, 
and said payment is accepted in full for all claims of any kind or na- 
ture which the undersigned or any other occupant of said wagon could 
have against the said James N. Williamson, Jr., or the said Stephen I. 
Moore, for and on account of any reason whatsoever. 

“This receipt is not intended to cover any claim which the under- 


ov0 IN THE SUPREME COURT. (175 


SLADE v, SHERROD, 


signed might have against the owner of the automobile which was in 
said collision for injuries to horse and wagon, the plaintiff being at this 
date of opmion the said Williamson or Moore are not responsible for 
said collision. WEST SLADE. 
By P. W. GuIpEWELL, 
W. M. Henpren, 
15 June 1915. Attorneys for West Slade.” 


The defendant pleaded the above settlement with Williamson as a 
bar to this action. The following issues were submitted to the jury: 
1. Was the plaintiff mjured in his person and his property by the 
negligence of defendant, as alleged in the complaint? Answer: “Yes.” 
2. If so, did the plaintiff by his own negligence contribute to said in- 
jury, as alleged in the answer? Answer: “No.” 
3. Did the plaintiff receive from J. N. Williamson $200 in settlement 
and satisfaction of said injury? Answer: “Yes.” 
4. If so, did said scttlement and satisfaction of said injury operate 
as a discharge of defendant? Answer: ‘‘Yes.” 
5. What damages, if any, is plaintiff entitled to recover of defend- 
ant? Answer: $150.” 
(348) The jury answered the first, second, and fifth issues in favor of 
the plaintiff as above. But the court directed the jury to answer 
the third and fourth issues in favor of the defendant and entered judg- 
ment upon the verdict against the plaintiff, who appealed. 


Manly, Hendren & Womble and P. W. Glidewell for plaintiff. 
W. J. Sherrod for defendant. 


Ciark, C.J. The direction to the Jury to enter a verdict that the 
settlement with Williamson was a bar to this action against Sherrod 
was a finding by the court as a matter of law, that the receipt given by 
the plaintiff to Wilhamson was a release of the cause of action as 
against the defendant. And this presents the only point in this appeal. 

It is true that the former action was brought against Williamson and 
the defendant Sherrod (no compiaimt being filed against the latter) in 
which there was a first eause of action set up against Williamson for 
the injury to the plaintiff and his horse and buggy, and a second cause 
of action against Williamson only for the assault. The plaintiff in this 
action put on testimony that having ascertained that Williamson was 
merely a passenger and nowise liable for the injury caused by the col- 
lision, he took a nonsuit as to both causes of action and comprised 
with Williamson as to the second cause of action as to the assault for 
which Williamson only was liable. 
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However, that may be, the plaintiff is not estopped by his pleadings 
in the first action, fer there was no Judgment, but merely a voluntary 
nonsuit. 

The correctness of the judge’s ruling that the receipt given to Wi- 
liamson is a bar to this action against Sherred depends upon the con- 
struction given to that settlement. 

It is true that where there are joint tort feasors, there can be but one 
recovery and a settlement with one is a release of the other. Sircey v. 
Rees, 155 N.C. 297; 24 A. & E. 306. There is an exception when there 
is not a release, but merely a ‘“‘covenant not to suc” is given to one tort 
feasor, in which latter case the amount paid 1s simply a eredit to be en- 
tered on the total recovery. Mason v. Stephens, 168 N.C. 370. 

But this action is against the owner of the automobile alone, and the 
motor company of which he is president, and the paper-writing is a re- 
lease to Williamson of the second cause of action in the former suit 
only, which was against Williamson alone, upon an assault and battery 
committed upon the plaintiff after the collision and the injury done to 
his horse and buggy, in which assault the defendant Sherrod was in 
no wise concerned. The plaintiff admits in the receipt that Wilhamson 
was in no wise liable for the injury to the horse and buggy from 
the collision. But if he had been jointly liable therefor, the re- (349) 
ceipt embraced only the assault as to which Williamson alone 
was liable, for the receipt given Williamson recites in the last clause: 
“This receipt is not intended to cover any claim which the undersigned 
might have against the owner of the automobile which was in said col- 
lision for injuries to horse and wagon, the plaintiff being at this date of 
opinion the said Williamson or Moore are not responsible for said 
collision.” 

The receipt on its face states that the settlement was with William- 
son and Moore only, and that the plaintiff did not deem that Wil- 
liamson or Moore were in any wise responsible for the collision. It was 
error to instruct the jury that such receipt was a settlement for the 
damages sustained by the collision contrary to such statement in the 
receipt. There was evidence by Mr. Glidewell: “The settlement was 
with the distinet understanding that nothing was settled except the 
assault.” Also that he told the defendant Sherrod that he was “going 
to settle with Mr. Williamson for the assault and hold him (Sherrod) 
liable for the collision.” The instruction of the court to find the third 
and fourth issues to the contrary was an instruction to the jury to dis- 
regard this evidence as erroneous, 

In the strongest light for the defendant, the issues 3 and 4 should 
have been submitted to the jury. It may be we might grant a partial 
new trial upon those two issues, but the defendant in this court, ap- 
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pearing for himself, states in his brief that it is agreed that if this 
court held there was error in the instruction of the judge that the legal 
effect of the receipt was to bar this action, that judgment might be 
entered here in favor of the plaintiff for $150, as found by the jury in 
answer to the fifth issue, as the damages sustained by reason of the 
collision. 

Judgment will, therefore, be entered accordingly in this court. 

Reversed. 


Brown, J., dissenting: I am of opinion that the judge of the Su- 
perlor Court correctly held that the defendant, as well as Williamson, 
was released from all liability “arising out of a collision between an 
automobile and a wagon and horse, the property of the undersigned”’ 
(the plaintiff). The paper-writing is specific in its terms in releasing 
Willamson from such liability, and therefore, it releases the defendant, 
a joint tort feasor. Howard v. Plumbing Co., 154 N.C. 224. 

The release does not mention any assault, but on the other hand, 
specifically states it is settlement of damages arising out of a collision 
between plaintiff’s wagon, which it is admitted is the collision for which 
this action was brought. 

In Howard v. Plumbing Co., supra, it is held: “Therefore, if he ac- 

cepts the satisfaction voluntarily made by one, that is a bar to 
(350) all. And so a release of one releases all, although the release ex- 

pressly stipulates that the other defendant shall not be released. 
And this rule is held to apply even though the one released was not in 
fact liable.” 

The ruling above quoted settles conclusively any question as to the 
effect of the last paragraph of the release, in which it stipulates that 
it shall not bar any action against this defendant. 


Cited: Braswell v. Morrow, 195 N.C. 182; Holland v. Utilities Co., 
208 N.C. 291; Johnson v. Coppersmith, 211 N.C. 734; Briley v. Rober- 
son, 214 N.C. 299; King v. Powell, 220 N.C. 518. 
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MARY WALSER v. GATE CITY LIFE AND HEALTH INSURANCE CO. 
(Filed 10 April, 1918.) 


1. Insurance—Beneficiary—Policies—Contract—Vested Interest. 

The beneficiary designated in an ordinary life policy or a life, accident, 
and health policy of insurance has a vested interest therein, which in the 
absence of stipulation or condition affecting it, cannot be altered or de- 
stroyed without his consent. 


2. Same—Stipulations—-Election—Payment to Others—Good Faith. 

A stipulation incorporated into a life, accident, and health insurance 
policy, appearing on the back thereof and referred to on its face as affect- 
ing the rights of the named beneficiary, permitting the insurer to pay the 
loss, among Others, to the brothers and sisters of the deceased, ete., is for 
the lawful and desirable purpose of saving cost of administration and ex- 
pense of contests among conflicting claimants; and where the insurer, in 
good faith, has made payment to the brothers and sisters of the deceased, 
who had incurred expenses in consequence of his last illness and his 
burial, its election will not be disturbed in favor of the wife, the named 
beneficiary, who had neglected him. 


APppkAL by defendant from Adams, J., at May Term, 1918, of For- 
SYTH. 

This was a civil action tried criginally in the County Court of For- 
syth County before his Honor, H. R. Starbuck, Judge, at May Term, 
1917. 

The action was to recover on two policies of insurance on the life of 
George Walser, deceased, issued by defendant company in 1918, one of 
straight-life insuranee for $70, No. 118306, and another a life, acci- 
dent, health policy for $62.60, No. 22858, in both of which the plain- 
tiff’s then wife and now the widow of the insured was originally named 
as beneficiary. 

There was evidence on the part of plaintiff that she paid the weekly 
premiums on said policies until his death, the 23rd of December, 1916, 
and shortly thereafter she demanded payment from the company and 
the same was refused; that when the policies were being bargained for 
between plaintiff and defendant’s agent, the latter assured plain- 
tiff that she would get the money if she survived her husband (851) 
and, when policies were issued, plaintiff was designated as bene- 
ficiary and had never, in any way, surrendered her rights under the 
policy nor consented to any change therein. 

There was evidence on the part of defendants that the insured paid 
all the premiums on these policies while he was able to work, and 
thereafter and for 20 weeks before his death, said premiums were paid 
out of the sick benefits due under one of the policies; that the plaintiff, 
his wife, badly neglected him, particularly in the latter part of his 
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sickness, and so much so that his brothers had to care for him to a 
great extent, employed their sister for a nurse and paid her and pro- 
vided for him and became responsible for his physician’s fees and his 
funeral expenses, which last were paid out of the policies and amounted 
to $82.40; that, under these conditions, the defendant companies paid 
to said brothers the full amount of both policies, one of them having 
been designated as beneficiary on both in lieu of plaintiff some time 
prior to the death; that this was done on the formal application of the. 
insured, he saying that his wife was cruel and neglectful of him and 
that his brother had to keep him up and he wished them to have the 
money. , 

It appeared that the straight-life policy contained a provision giving 
the insured the privilege of changing the beneficiary at his election and, 
thereupon his Honor, being of opinion that, under the stipulations, the 
change of beneficiary to the brother in the life policy was valid, held 
that defendant was protected as to that payment, but that as to the 
aceident and health policy, as that in his opinion contained no such 
provision, the plaintiff was entitled to recover, notwithstanding the 
payment of same to the brothers designated as beneficiaries at the 
insistence of the insured and so appearing at the time of his death. 
Pursuant to an instruction to this effect, there was verdict in favor of 
plaintiff for the amount of the accident and health policy No. 22858. 

Judgment on the verdict and defendant excepted and appealed to 
Superior Court. This Judgment having been affirmed in Superior Court, 
Adams, J., presiding, defendant again excepted and appealed to the 
Supreme Court. 


No counsel for plaintiff. 
L. M. Swink for defendant. 


Hoxe, J., after stating the case: It is the recognized general rule that, 
in the absence of stipulation or condition affecting it, the bencficiary 
designated as such in an ordinary life policy or a life, accident and 
health policy has a vested interest therein which cannot be destroyed 

or altered without his consent, and certainly im so far as any 
(352) action of the insured is coneerned. Hooker v. Sugg, 102 N.C. 

115; Vance on Insurance, 390. Though in reference to mutual 
benefit societies or fraternal orders having an insurance feature, the 
general rule is the other way. Pollock v. Household of Ruth, 150 N.C. 
211; Vance on Insurance, 400. 

On the present record, it appears that plaintiff was designated as 
beneficiary in the original policies and that she has never given her 
consent to any change therein, and the questions presented here are 


co | 
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what were her interests as such designated beneficiary and whether 
there were any stipulations or conditions in the present policy which 
affected and controlled her interest and justified the payment made by 
the company to the brothers of the insured in settlement of the claim. 
So far as the straight-life policy is concerned, his Honor has ruled that 
the change of beneficiaries was justified by reason of a direct stipu- 
lation in the policy itself, and plaintiff not having appealed, no ques- 
tion is presented in reference to it. 

As to life, accident, and health policy, on which recovery has been al- 
lowed, it contains a stipulation for the payment of the specified sum to 
the beneficiary designated therein within 24 hours after satisfactory 
proof of death is received at the home office, “Unless settlement be 
made under the provisions of Article ITI on the reverse side hereof.” 
And further, “That this policy is issued and accepted, subject to the 
eonditions and agreements below and on the reverse side hereof.” 

This Article IIT, on the reverse side, is in terms as follows: 

“THT. Facility of Payment.—The company may make any payment 
provided for in this policy to husband or wife or any relative by blood, 
or lawful beneficiary of the insured, or to any other person who may be 
equitably entitled to the same, by reason of having incurred on behalf 
of the insured for his or her burial, or for any other purposes; and the 
production by this company of a receipt signed by any or either of said 
persons, or of other sufficient proof of such payment to any or either of 
them shall be conclusive evidenee that such benefits have been paid to 
the person or persons entitled thereto, and that all claims under this 
policy have been fully satisfied.” 

Such a provision appearing in policies of this character is inserted 
for the reason, chiefly, that the insurance being usually for small 
amounts, among necessitous persons and under conditions calling for 
speedy payment, it is considered well that the expense of taking out 
letters of administration and the delay and costs meident to a con- 
test among opposing claimants should be avoided as far as possible. 
Designed and calculated to promote this desirable aim and purpose, it 
has been upheld as valid in many authoritative decisions and construed 
to confer upon the company acting in good faith the right of election 
as to payment among the classes specified and constitutes such 
payment and receipt therefor “conclusive evidence that such (3853) 
bencfits have been received by the persons entitled thereto, and 
that all claims on the policy have been satisfied. John Breman, Admr., 
v. Prudential Ins. Co., 170 Pa. St., 488; Bradley, Admr., v. Prudential 
Ins. Co., 187 Mass. 226; Thomas, Admr., v, Ins. Co., 148 Pa. St. 594; 
Thomas v. Ins. Co., 158 Ind. 461. 

So far has the public policy involved in this stipulation and its clear 
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meaning and purpose been allowed to prevail that, in the Indiana case 
Just cited, where it appeared that the insured having become unable 
to pay the premiums, an arrangement was entered into by which the 
wife agreed to pay them and take an assignment of the policy, the 
Court held that this had only the effect of substituting the wife as 
beneficiary and a payment to the mother of the insured, selected as 
payee under the clause in question, was upheld in exoneration of any 
further lability by the company. In Shea v. U. S. Industrial Ins. Co., 
48 N.Y. Supp. 548, a payment by the company to a claimant other 
than the designated beneficiary was disallowed, but, in that case, it 
appeared that the beneficiary who made the contract and paid the 
premiums was an ignorant person who could neither read nor write and 
there was held to be some evidence tending to show fraudulent repre- 
sentations by the company’s agents as to the contents of the policy at 
the inception of the contract and convincing evidence of fraud on the 
company’s part in the selection of the payee. Such a case is not ap- 
posite to the facts of this record, where it appears that the company 
has paid the full amount of the policies to the brothers of the insured 
and produced their receipts for the same. And it further appeared that 
these brothers were callled on to maintain the insured in his last 1il- 
ness; provided a nurse for him; became responsible for his physician’s 
fees and the undertaker’s bill, this having been already paid out of 
the insurance money, amounting to $82.40. 

There is neither allegation nor evidence in the record that would 
justify a finding of fraud on the part of the company in the exercise 
of its power of election conferred by the contract and, on the facts in 
evidence, as they now appear, his Honor should have charged that, if 
they believed the evidence, no recovery should be allowed on this 
policy also. 

Error. 


Cited: Wooten v. Order of Odd Fellows, 176 N.C. 59; Mitchell v. In- 
surance Co., 204 N.C. 594; Miller v. Potter, 210 N.C. 270; Wilson v. 
Williams, 215 N.C. 412; Wright v. McMullan & Wright v. Wright, 249 
N.C. 596. 
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(354) 
D. E. BONEY anv Wire v. ATLANTIC COAST LINE RAILROAD CO. 


(Wiled 10 April, 1918.) 


1. Evidence—Nonsuit—Trials. 
Upon a motion to nonsuit, the evidence in support of plaintiff's claim 
must be accepted as true and construed in the light most favorable to 
him, 


2. Railroads—Fires—Negligence—Prima Facie Case. 

In an action to recover damages against a railroad company for negli- 
gently setting out fire to the damage of the plaintiff’s land, evidence tend- 
ing to show that the fire originated by sparks from defendant’s locomo- 
tive, or that this is the more reasonable probability, makes out a prima 
facie case, requiring that the issue be submiited to the jury. 


3. Same—Hvidence—Trials—Questions for Jury. 


In an action to recover against a railroad company for negligently 
setting out fire to the damage of plaintiff’s land, evidence tending to show 
that a heavy freight train passed the place abont midnight, throwing out 
sparks, with the wind blowing in the direction of plaintiff’s land, that 
plaintiff’s gin, ete., was discovered, with bales of cotton thereat, on fire 
within one-half to three-quarters of an hour thereafter, and theretofore 
it was as usual; that there was indication from the character of the 
burning that it had commenced at the railroad, is sufficient for the deter- 
mination of the jury of the issue of defendant’s actionable negligence. 
Moore v. Rk. R., 17S N.C. 311, cited and distinguished. 


4. Actions—Parties—Fires—Railroads. 

The husband, the owner of the homestead in lands, and who had equip- 
ed a gin-house thereon with his own money, and the wife holding the 
title in remainder, may join in an action against a railroad company for 
negligently setting out fire from its passing locomotive to the damage of 
the land and injury of the property. 

5. Actions—Misjoinder—Demurrer—Answer— Waiver. 

Objection to misjoinder of plaintiffs in an action must be taken by 

demurrer, and is waived by an answer on general denial. 


AppreaL by defendant from Stacy, J., at August Term, 1917, of 
DuPuin. 

Civil action for “damages to real and personal property situate upon 
lands in the town of Wallace, N. C., claimed to be owned by D. E. 
Boney, subject to the rights of his wife and coplaintiff, who owned a 
remainder in the land after the homestead of D. E. Boney, plaintiff 
claiming that said property was destroyed by defendant by emitting 
sparks from one of its locomotives, and tried before his Honor W. P. 
Stacy, Judge, at August Term, 1917, of the Superior Court of Duplin 
County; that the property destroyed, situate on the lot held, as stated, 
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was a gin-house and machinery therein, a shed under which were 
(355) the weighing scales and crates for seed cotton and a lot of loose 

cotton belonging to Boney and some of it to other persons, the 
evidence tending to show that the machinery had been bought and 
paid for by husband plaintiff, D. E. Boney. 

A motion for nonsuit for lack of evidence that the fire originated with 
plamtiff was overruled. On denial of hability, the cause was submitted 
to a jury, who rendered a verdict as follows: 

1. Were the plaintiffs the owners of the property deseribed in the 
complaint and as alleged therein? Answer: “Yes.” 

2. Did the defendant negligently set fire to and burn the property 
of the plaintiffs as alleged in the complaint? Answer: “Yes.” 

3. Li so, what damage, if any, are plaintiffs entitled to reeover there- 
for? Answer: ‘$2,985.47.” 

Judgment on the verdict for plaintiffs, and defendant excepted and 
appealed, assigning for error chiefly the denial of their motion to non- 
suit. 


George R. Ward, H. D. Wilhams, and A. D. Ward for plaintiffs. 
Stevens & Beasley and Rountree & Davis for defendant. 


Hoxg, J. It has been uniformly held with us that, in considering a 
motion to nonsuit, the evidence in support of plaintiff’s claim must be 
accepted as true and construed in the light most favorable to him. Edge 
v. R.R., 153 N.C. 212-220; Cotton v. R. R., 149 N.C. 227; Biles v. 
R. R., 1389 N.C. 528; Hopkins v. Rk. f., 1381 N.C. 464. And it 1s also 
fully established that when it is shown that the fire which destroyed 
complainant’s property originated by sparks from defendant’s loco- 
motive, or there 1s proof offered which makes this the more reasonable 
probability, a prima facie case is made out which requires that the issue 
be submitted to the jury. Summons v. Roper Lumber Co., 174 N.C. 
221; McRainey v. R. R., 168 N.C. 570; Aman v. Lumber Co., 160 N.C. 
370; Currie v. R. R., 156 N.C. 419; Wilkams v. R. R., 140 N.C. 623. 

In McRainey v. R. R., Associate Justice Allen, for the Court, said: 
“Tn actions against railroad companies to recover damages caused by 
fire, the plaintiff makes out a prima facie case which entitles him to 
have an issue of negligence submitted to the jury upon offering evi- 
dence tending to prove that the fire which caused him damage origi- 
nated from an engine of the defendant.” 

And in Aman v. Lumber Co., Associate Justice Walker, delivering the 
opinion, said: “Where the act of negligence is charged to be a defective 
engine, it can make no material difference whether the spark lights 
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within or without the right of way,” and quotes with approval 

from Sherman and Redfield on Negligence as follows: “The de- (356) 
cided weight of authority and of reason is in favor of holding 

that the origin of the fire being fixed upon the railroad company, it is 
presumptively chargeable with negligence, and must assume the burden 
ol proving that it had used all of those precautions for confining sparks 
or cinders (as the case may be) which have already been mentioned 
as necessary.” 

Considering the record in recognition of these accepted principles, 
there are facts in evidence on the part of plaintiffs tending to show 
that on the night of 7 February 1915, plaintiffs were the owners of a 
lot in the town of Wallace, the husband, D. E. Boney, having a home- 
stead in the same and his wife owning the remainder; that the same 
abutted on the right of way of the defendant railroad, which was at 
that time 65 feet on each side of the road; that about 65 feet, or 130 
feet from the center of the track, there was a gin-house on said lot with 
usual machinery therein, the house having been built by the husband 
plaintiff and the machinery bought and paid for by him; that near the 
right of way and in part between the gin-house and the railroad right 
of way was a shed under which was placed the weighing scales and the 
crates for ginned cotton, ete., and between the shed and the railroad 
right of way and extending to it was a lot of cotton in bales on the 
eround west and south of the shed and more cotton on the north of the 
lot also extending to the right of way. 

There was also on the south side of said lot a boiler room some 65 
feet from the gin-house and 45 feet from the right of way, with a ditch 
between the boiler house and the gin and also between the boiler house 
and the shed which was about the same distance off; that on the night 
in question about 12 o’clock, a good sized freight train of defendant 
company passed Wallace going south; that the engine was emitting a 
lot of sparks and cinders, with the wind blowing from the railroad 
towards the property, and not long after said train had passed, within 
one-half to three-quarters of an hour, a fire was discovered burning 
the baled cotton, the shed and crates, and burned the gin-house and 
machinery and a lot of cotton, etc. One witness said he had passed by 
the gin going towards the train that night and which he met a little 
further north, and that he saw nothing unusual at the gm-house as he 
passed, no excitement of any kind. There was evidence further to the 
effect that the cotton lying on or near the sidewalk and nearest to the 
right of way was the worse burned. Quite a lot of that lying to the 
north of the gin-house was saved. R. M. Turner, a witness for the 
plaintiff, testified that he lived about a hundred yards from the gin- 
house and when he got there about a quarter to one, it looked like 
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everything was on fire; that he did not know just where it was burning 

when he first got there; the cotton next to sidewalk had singed 
(357) and burned black and that on the south side was burning and 

the gin-house was on fire. When he got there the fire was burn- 
ing mostly on the front and south sides. “When I first got there it had 
caught on the top of the gin-house.” In other words, the gin-house had 
just caught when witness first saw it; it had not gone far to the gin- 
house; it was burning good fashion at the scale house; those crates 
were burning; they were under the shed on the south side of the gin- 
house and some of the crates were under the shed. There was a stiff 
breeze from the northwest and to the southeast, and it was dry weather. 

On the question as to the engine of that train and emitting sparks on 
the night in question, Isaiah Teachy, who saw the train just north of 
Wallace, said it was a long freight train and throwed out sparks. J. O. 
Ward testified that he lived just back of the gin-house; was up when 
he heard the train coming; that it was making an awful pumping and 
that he looked out from his window and saw the train and there was 
a volume of fire coming out of the smokestack. This was about 12 
o’clock. This witness also testified that when he got to the fire there 
was not much fire between the cotton gin and the scale house; the cot- 
ton next the street was burning; the hoops were hot and the sacking 
on cotton had burned down (This sidewalk was on or near the railroad 
right of way). L. W. Sellars, who passed the train at a point near the 
vin: “In passing the train that night, I saw it emitting sparks and 
smoke; it was unusual and there was too much light, ete.” 

James Powers testified: ‘That he saw the train that night north of 
Wallace; that it was throwing a lot of sparks and he pulled his hat 
down to keep them out of his eyes; it was throwing some awful sparks.” 

Miss Ruby Foy and Mrs. Henderson testified to the same effect: 
“That the train passed going south about 12 m.; that they could see 
big sparks flying and falling out.” The owner also testified: “That he 
was always careful to lock up his gin or to see that it was done, and 
there was no fire to amount to anything when he left that night.” 

There were facts in evidence tending to exculpate defendant, but 
from this testimony in support of plaintiff’s position, showing that the 
direction of the wind was from the train towards the property, the un- 
usual character and extent of the hghted sparks thrown from this en- 
gine as it passed through Wallacc; from the time and course and proba- 
ble commencement of the fire, it would seem not only the reason- 
able but well nigh the necessary inference that it was caused by sparks 
emitted from the engine, and this bemg true, his Honor correctly ruled 
that the issue should be submitted to the jury, and, on the facts as 
accepted by them, many well-considered cases with us are in support 
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of plaintiff’s recovery. Moore v. Lumber Co., at present term; Bailey 
v. R. R., at present term; Simmons v. Lumber Co., supra; Deppe v. 
R.R., 152 N.C. 79; Manufacturing Co. v. R. R., 122 N.C. 881. 

In the case of Moore v. R.R., 173 N.C. 311, cited and very (358) 
much relied on by defendants, there was no evidence offcred 
that sparks were thrown from the engine or that the same was in any 
way defective and both in the principal and concurring opinions this 
was noted and referred to as one of the principal grounds of decision. 

In regard to defendant’s position as to misjoinder of parties and 
causes of action, it is very generally held that, when property is wrong- 
fully destroyed by a single fire, of same defendant, all persons having 
an interest, in the same property may, as a rule, join in a suit for re- 
covery and a life-tenant and remainderman may join where both in- 
terests are injuriously affected. McIntire v. Coal Co., ]18 Pa. St. 108; 
Ashbey v. R. R., 5 Metcalf 368; 15 Ene. PL. and Pr. 543. 

And even if there was a misjoinder of causes of action as to the per- 
sonal property owned by the husband and the realty owned by him 
and his wife, it must be taken advantage of by demurrer and 1s waived 
by an answer in general denial by defendant, as in this instance. 
Teaque v. Collins, 134 N.C. 62. 

In all the cases cited by defendant the objection 1s presented by de- 
murrer formally entered. 

There is no error, and judgment in plaintiff’s favor must be affirmed. 

No error. 


Cited: Perry v. Manufacturing Co., 176 N.C. 71; Bradley v. Manu- 
facturing Co., 177 N.C. 155; Royal v. Dodd, 177 N.C. 212; Kearney v. 
R.R., 177 N.C. 253; Dickerson v. R.R., 190 N.C. 299; Manufacturing 
Co. v. R.R., 191 N.C. 111. 





ROBERT GADSDEN v. GHORGE BR. CRAFTS & CO., ATLANTIC COAST 
LINE RAILROAD COMPANY, ann SEABOARD AIR LINE 
RAILWAY COMPANY. 


(Filed 10 April, 1918.) 


1. Pleadings——Amcndments—Cause of Action. 

Where negligence is alleged in an action for damages against a rail- 
road company and its contractor for injury to plaintiff while engaged in 
building a bridge, that the place provided for the employee to work was 
insecure by reason of a Scantling used in the construction of the bridge, 
where plaintiff was at work, having been nearly sawed in two, and there- 
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fore weak, it is within the discretion of the trial judge to permit an 
amendment, in conformity with defendants’ evidence, that the weakness 
of the plank was caused by a knot-hole therein, such amendment not con- 
stituting a new cause of action. 


2. Same—Limitation of Actions. 

Where such an amendment {0 the complaint is properly allowed by the 
trial judge, in his discretion, it relates back to the commencement of the 
action, and prevents the bar of the statute of limitations if the aetion was 
originally brought in time. 


3. Principal and Agent—Negligence—Liability to Third Persons—Rela- 
tive Liability—Judgment Against Agent. 

Both the principal and agent are jointly and severally liable fo an em- 
ployee of the latter for injuries caused by the latter’s negligence, the lia- 
bility of the former being secondary; and where the agent has been sued 
alone, the principal is not required to defend the action upon notice, or 
otherwise, and is not bound by the judgment obtained; especially is this 
true when the agent has expressly indemnified his principal against such 
loss. The relative rights of and remedies against joint tort feasors, dis- 
cussed and applied by WaAtLker, J. 


4. Same—Nonsuit as to Principal—Appeal and Error—Reversal—tTrials 
——Railroads—Contractors. 

Where a railroad company and its contractor are sued for damages 
alleged to have been negligently caused by the latter to its employee in 
constructing a bridge for the former, and during the trial the plaintiff 
takes a nonsuit and appeals upon the intimation of the court that he 
could not recover against the railroad company, but prosecutes his ae- 
tion to judgment against the contractor; and upon reversal on appeal to 
the Supreme Court the trial is proceeded with against the railroad com- 
pany in the Superior Court; Held, the amount of the judgment formerly 
rendered against the contractor is not conclusive upon the railroad com- 
pany as to the damages, and an instruction by the court that it is consti- 
tutes reversible error. 


(859) Crvin action, tried before Devin, J., and a jury at December 
Term, 1917, of New Hanover. 

The plaintiff sued the three defendants, Crafts & Co., Atlantic Coast 
Line Railroad Company, and Seaboard Air Line Railroad Company, 
alleging that he was injured by the negligence of Crafts & Co., by 
whom he was employed as a servant m building a bridge over the 
tracks of the two railroad companies on Fourth Street in the City of 
Wilmington, the said Crafts & Co. being the servant or employee of 
the railroad companies in building the bridge. 

Crafts & Co. did not appear or plead, and judgment by default was 
taken against them. The railroad companies answered separately, al- 
leging, among other things, that Crafts & Co. were not their servants, 
but independent contractors, and that they were not liable to the plain- 
tiff for their negligence. | : 
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The case was before us at a former term (1738 N.C. 418). It appears 
from the record that, at the first trial of the case in the Superior Court, 
the presiding judge, at the close of the testimony, held, or intimated, 
that he would hold, that Crafts & Co. were independent contractors, 
and consequently that the railroad companies were not hable to plain- 
tiff for their negligence in injuring him. When this was done, plaintiff, 
instead of trying the case out, submitted to a nonsuit, and judgment 
was accordingly entered as to the railroad companies, and 
plaintiff appealed to this Court. We reversed the judgment of (360) 
nonsuit and ordered a new trial (173 N.C. 418). 

When the plaintiff submitted to a nonsuit in the court below at De- 
eember Term, 1916, the trial proceeded against Crafts & Co. for the 
assessment of damages under the judgment by default and inquiry 
against them, for want of appearance or answer, which had been en- 
tered at October Term, 1915, and the jury assessed the damages against 
Crafts & Co. at $1,250, for which judgment was entered against them. 
The railroad companies took no part in the trial of the case, as to the 
assessment of damages against Crafts & Co., after the judgment of 
nonsuit against the plaintiffs was entered, but examined and cross- 
examined witnesses so long as they remained in the case, and before 
the court had decided that they were not liable to the plaintiff, 

When the opinion of this Court was remitted to the court below, a 
trial as to the railroad companies was had, and resulted in a verdict for 
the plaintiff, assessing his damages at $1,850. At the trial the plaintiff 
offered in evidence the record of the judgment against Crafts & Co, for 
$1,250. The court admitted it and held that it was conclusive on the 
defendants as to the amount of damages. Defendants (railroad compa- 
nies) excepted. The court charged upon the third issue, relating to 
damages, as follows: “Now, on the former trial, that portion of this 
case, the amount of damages, or the amount of money sufficient to com- 
pensate the plaintiff for the injury sustained upon this occasion, having 
been ascertained and fixed by a verdict and Judgment, the court 
charges you that would be binding. So the amount arrived at there, to 
wit, $1,250, has been determined, so far as this case is concerned, and 
that amount stands as an equivalent for the injury which he sustained 
upon this occasion and under circumstances which he makes the basis 
of his action. So that amount has been now found to be $1,250, in 
money, which is to compensate him onee and for all for the injury oc- 
casioned to him under the circumstances of this case, and if you have 
answered the first issue ‘Yes,’ and the second issue ‘No,’ your answer 
to the third issue would be $1,250.” Defendants (railroad companies) 
excepted. There were other exceptions, which are noticed in the opinion 
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of the Court. Judgment was entered upon the verdict, and defendanis 
(railroad companies) appealed. 


ii. K. Bryan and A. G. Ricaud for plainttf. 

John D. Bellamy & Son for defendant Seaboard Air Line Railway 

Co. 
Rountree & Davis for defendant Atlantic Coast Line Ratlroad Co. 


Waker, J., after stating the case: The plaintiff alleged that his in- 
jury was caused by a defect in one of the seantlings used in con- 

(361) structing the bridge, it having been sawed nearly in two, so as 
to weaken it and diminish its support of the trough in which he 

was mixing material and the platform upon which he stood to perform 
his work. The defendants’ evidence tended to show that the weakness 
of the scantlng was caused by a knot in it. Thereupon plaintiff re- 
quested that he be allowed to amend his complaint by alleging this 
fact as an additional act of negligence. The Court permitted the com- 
plaint to be amended, as indicated, and, we think, properly so. The 
cause of action was the negligence in having a weak plank which was 
insufficient to support the heavy material placed upon it. The amend- 
ment was not the statement of a new cause of action, so as to be 
bared by the statute of limitations, which the defendants proposed to 
plead, but merely a more accurate statement of that originally pleaded. 
We said in Simpson v. Lumber Co., 1383 N.C. 95: “It ean make no 
difference with respect to the plaintiff’s right to recover whether the 
burning was caused by a defective engine or by setting on fire com- 
bustible material carelessly left by the defendant on the right of way. 
Amendments which only amplify or enlarge the statement in the orig- 
inal complaint are not deemed to introduce a new cause of action, and 
the original statement of the cause of action may be narrowed, en- 
larged, or fortified, in varying forms, to mect the different aspects in 
which the pleader may anticipate its disclosure by the evidence. 1 Ene. 
Pl. and Pr., 557-562. In suits founded on negligence, allegations of fact 
tending to establish the same general acts of negligence may properly 
be added by amendment. 1 Enc. Pl. and Pr., 568; R. R. v. Kitchin, 88 
Ga. 83. An amendment can be allowed under our law when it does not 
substantially change the claim or defense (Code, sec. 273), and the 
statement of the additional grounds of neghgence 1s not a new cause of 
action or a substantial change of the plaintiff’s claim,” citing numerous 
cases, and among them Smith v. Bogenschultz, 19 S.W. (Ky.), 667, 
where it was held that a complaint which alleged that a certain injury 
caused by the overflow of molten iron from a ladle in which it was © 
being carried was due to the jostling of the carriers in a narrow pass- 
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way, could be amended so as to allege that the overflow was due to a 
defect in the ladic, without introducing any different cause of action. 
See, also, Steeley v. Lumber Co., 165 N.C. 27; Deligny v. Furniture 
Co., 170 N.C. 189; Johnson v. Telegraph Co., 171 N.C. 130. Such an 
amendment relates back to the commencement of the action. Lefler v. 
Lane, 170 N.C, 181, and, therefore prevents the bar of the statute, if 
the action was originally brought in time. This exception is overruled. 

The real question involved is whether the railroad companies are 
conclusively bound as to damages by the judgment against Crafts & 
Co. We are of the opinion that they are not. “Absolute identity 
of interest is essential to privity. The fact that two parties as (362) 
litigants in two different suits happen to be interested in prov- 
ing or disproving the same facts creates no privity between them.” 24 
A. & E. Ene. of Law (2 Ed.), 747. 

“The application of the principle of res judicata to persons standing 
in the relation of principal and agent or master and servant has, by 
some authorities, been supported on the ground that privity exists 
between persons standing in these relations. But other authorities deny 
the existence of such privity, and hold that in such cases the technical 
rule is, upon grounds of public policy, expanded so as to embrace with- 
in the estoppel of a judgment persons who are not, strictly speaking, 
either parties or privies.” Ibid., 752. 

In all the cases cited by the learned counsel of the plaintiff, the first 
judgment was taken against a party who was either expressly or im- 
pliedly entitled to be indemnified by the party against whom the 
second suit is brought, and who had notice of the first suit and a fair 
opportunity to defend the same with the right of appeal. This was so 
in Lovejoy v. Murray, 3 Wall 1, at p. 19, upon which he mainly relies, 
and very much so, because there the plaintiff had paid a judgment for 
damages recovered for his committing a trespass which the defendants 
had expressly directed him to commit, and had indemnified him against 
any loss resulting from it; and, further, the sheriff, who had committed 
the trespass, and was indemnified against loss, with a Just appreciation 
of their relations in the transaction, called upon Lovejoy and others, 
defendants below, when he was sued for the trespass, to come in and 
defend the action in his behalf, and they did so. It was held that the 
effect of giving the bond was to make Lovejoy and his codefendants 
principals in the trespass, and that so far as the action of the sheriff 
after that was a wrong it was directed by them and was for their bene- 
fit, and they were defending their own acts, although the suit was in 
the sheriff’s name. 

For this position, Justice Miller, who wrote the opinion for the Court, 
quoted from 1 Greenleaf on Evidence, sec. 522-523: “Justice requires 
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that every cause be once fairly and impartially tried; but the public 
tranquility demands that, having been once so tried; all litigation of 
that question and between the same parties should be closed forever. 
It is aso a most obvious principle of justice that no man ought to be 
bound by proceedings to which he is a stranger; but the converse of 
this rule is equally true, that by a proceeding to which he was not a 
stranger, he may well be bound. Under the term ‘parties,’ in this con- 
nection, the law includes all who are directly interested in the subject- 
matter, and had a right to make defense or to control the proceedings, 

and to appeal from the judgment. This right involves, also, the 
(363) right to adduce testimony, and to cross-examine the witnesses 

adduced on the other side. Persons not having these rights are 
strangers to the cause. But to give full effect to the principle by which 
parties are held bound by a judgment, all persons who are represented 
by the parties and claim under them, or in privity with them, are 
equally concluded by the same proceedings.” 

This is the underlying principle of all the cases upon which the plain- 
tiff bases his contention that the ruling of the judge was correct. But 
it does apply to a case of this kind, for here the railroad companies 
would not be liable to Crafts & Co., if they had paid the judgment 
against them. They were not directed by the railroad companies to 
commit the tort, but, on the contrary, Crafts & Co. expressly indemni- 
fied them against loss caused by their negligence in performing the 
work under the contract, and besides, if there had been no such express 
indemnity, Crafts & Co. would be liable over to the railroad companies 
for such loss. They are also liable for injury to the property. 

“There can be no doubt as to the proposition that a servant is liable 
to his master for any damage occasioned by the servant’s negligence 
or misconduct, for which the master is hable to another. As between 
the master and a stranger, the servant represents the master, and the 
master is answerable for the servant’s acts under the doctrine of re- 
spondeat superior. But this maxim does not apply as between master 
and servant, whose liability is based upon his contract. He is bound to 
indemnify the master for damages resulting from his failure to perform 
the duty which he owes to the master in every case. Even in those jur- 
isdictions where the courts still adhere to the doctrine that a servant is 
not responsible to third persons for mere nonfeasance, the courts do not 
hold that the servant would not be liable to his master therefor. Every 
servant is bound to take due care of his master’s property entrusted to 
him, If guilty of gross negligence, whereby it is injured, he is liable to 
an action. So, too, if guilty of fraud or misfeasance, whereby damage 
has accrued to his master. Although it is a general rule that a pilot is 
not an insurer, he is bound to use due diligence and reasonable care and 
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skill, and is liable to his employer for the damages which the latter’s 
vessel sustains, or which he is compelled to pay on account of injuries 
to another’s vessel in consequence of the failure to exercise such care 
and skill.” 7 Labatt on Master and Servant (2 Ed.), 8011, 8012, 8013. 

Jt was held in Grand Trunk R. R. Co. v. Latham, 68 Me. 177, that 
‘“‘a servant is liable to his master for what the master has had to pay 
on account of the servant’s negligence.” To the same effect are the fol- 
lowing cases: Mobile, etc., R. R. Co. v. Clanton, 59 Ala. 392; Costa v, 
Yochim, 104 La. 170; Gilson v. Collins, 66 Ill. 186, citing Story on 
Agency, sec. 217 (c); Dean v. Angus, Bec., 378 (Fed. Cases, No. 
3703), and Purviance v. Angus, 1 Dall (U.S.) 180, 184, where, (364) 
speaking of the agency of the master of a vessel, it 1s said: “It 
is insisted upon that a master of a ship is one who, for his knowledge in 
navigation, fidelity and discretion, hath the government of the ship 
committed to his care and management; that he must give an account 
for the whole charge, and, upon failure, render satisfaction. And, there- 
fore, if misfortunes happen, if they are cither through the negligence, 
willfulness, or ignorance of himself or mariners, he must be responsible; 
and his owners may sue him for reparation of damages Jointly or 
separately, both according to the common law and marine law. . 
And it must appear very strange to any understanding that the owners 
of a vessel should be answerable in damages for the misconduct of the 
master, merely because they appointed him master, and that the mas- 
ter, the actual malefeasor, should not be accountable over to them— 
that the innocent should suffer, and the guilty person go scot free.” 

And because of this lability of the servant to the master, and his 
primary liability to the person injured, Labatt again says, Vol. 7, p. 
8014: “A servant who requests his master to defend a suit for imjuries 
occasioned by the former’s misconduet has been held liable for the costs 
and counsel fees therein, as well as for the amount recovered as dam- 
ages. And it has been declared that a judgment against the master in 
favor of a third person, for damages caused by a servant's negligence, 
is correctly taken as the basis for the judgment in the case against the 
servant, unless error is shown.” 

The same view of liability of the servant to the master, and of the 
primary liability of the servant and the secondary liability of the mas- 
ter, was adopted by this Court in Smith v. R. R., 151 N.C, 479, where 
it was held that a release to the servant would inure to the master and 
completely exonerate him, as the servant was responsible to him in 
damages for the tort, if the master is injured or is subjected to loss. 

The doctrine is made clear in 24 A. & E. Enc. of Law (2 Ed.), where 
it is said, at pp. 740-741: “Where a person 1s responsible over to an- 
other, either by operation of law or by express contract for whatever 


388 IN THE SUPREME COURT. [175 


GADSDEN &U. CRAFTS. 


may be justly recovered in a suit against each other, and he is duly 
notified of the pendency of the suit and requested to take upon himself 
the defense of it, and 1s given an opportunity to do so, the judgment 
therein, if obtained without fraud or collision, will be conelusive in a 
subsequent suit against him for the indemnity, whether he appeared in 
the former suit or not. In such ease the person responsible over is no 
Jonger regarded as a stranger, because he has the right to appear and 
defend the action, and has the same means of controverting the claim 
as 1{ he were the real and nominal party upon the reeord, and it 

would be unreasonable to permit him to contest the justice of 
(365) the claim in the suit against himself, after having neglected or 

failed to show its injustice, in the suit against the person he 
was bound to indemnify. But to make this doctrine applicable, the per- 
son first sued must have a right of action over against another for in- 
demnity in case of loss. Therefore, if the indemnitor be sued first by 
one who has a right of action against both the indemnitor and the in- 
demnitee, the judgment in such action will not conclude the indemnitee 
in a subsequent action against him by the same plaintiff.” 

Speaking of the relation of principal and agent, or master and serv- 
ant, and with special reference to the question we are now discussing, 
the Court said, by Justice Hydrick, in Roockhardt v. R. R., 84 S.C. 
390; 27 L.R.A. (US.), at p. 486: “While both are lable, and while 
they may be sued jointly or severally, still there is no such privity be- 
tween them as makes their interests in actions arising out of the torts 
of the agent identical. In the first place, the agent is primarily liable 
for its own torts, and it is liable over to the principal. ‘The fact that 
two parties, as litigants in two different suits, happen to be interested 
in proving or disproving the same facts, creates no privity between 
them,’ 24 A. & E. Ene. of Law (2 Ed.), 747. A judgment on the merits 
in favor of the agent is a bar to an action against the principal for the 
same cause, because the principal’s lability is predicated upon that of 
the agent. But a judgment against the agent is not conclusive in an 
action against the principal. A judgment against the principal would 
not conclude the agent, unless the agent had been vouched or given 
notice and an opportunity to defend,” citing numerous authorities. 

The doctrine as to the legal effect of a judgment as to one who is 
not a party to it, but is hable over to the defendant by reason of the re- 
lation between them, if he had notice of the suit in which the judgment 
was rendered, is discussed in Jones v. Balsley, 154 N.C. 61, and also in 
Gregg v. City of Wilmington, 155 N.C. 18, which was an action for a 
tort, where it is said: “The principal and moving cause resulting in the 
injury sustained was the act of the first wrongdoer, and the other has 
been held lable to third persons for failing to discover or correct the 
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defect caused by the positive act of the principal,” citing Union Stock 
Yards v. R. R., 196 US. 217. See, also, Brown v. Louisburg, 126 N.C. 
701; Raleigh v. R. R., 129 N.C. 265, The cases of Chicago v. Robbins, 
67 US. (2 Black), 418, and Robbins v. Chicago, 71 U.S. (4 Wallace), 
657, and Washington Gas Co. v. District of Columbia, 161 U.S. 316, 
are of the same nature. 

But in this case, as we have seen, the railroad companies are not un- 
der any duty to indemnify Crafts & Co., but the latter, both expressly 
and impliedly, are under an obligation to protect and save harmless the 
railroad companies, though they may both be liable to the plain- 
tiff, and could be sued jointly or severally for the tort. The rule (366) 
in this respect, as stated in the cases being as follows: 

1. That persons engaged in committing the same trespass are joint 
and several trespassers, and not joint trespassers exclusively. Like per- 
sons liable on a jomt and several contract, they may be all sued in one 
action; or one may be sued alone, and cannot plead the nonjoinder of 
the others, in abatement; and so far is the doctrine of several liability 
earried that the defendants, where more than one are sued in the same 
action, may sever in their pleas, and the jury may find several ver- 
dicts, and on several verdicts of guilty may assess different sums as 
damages. | 

2. That no matter how many judgments may be obtained for the 
same trespass, or what the varying amounts of those judgments, the 
acceptance of satisfaction of any one of them by the plaintiff is a 
satisfaction of all the others, except the costs, and is a bar to any other 
action for the same cause. Lovejoy v. Murray, 70 U.S. (8 Wall), 1 and 
19; Howard v. Plumbing Co., 154 N.C. 224; Gregg v. City of Wilmang- 
ton, supra. 

This is so, because as to a third person the tort is joint or several, 
and he may sue all or any one or more of them, but can have only one 
satisfaction. As between the tort feasors, while there is no contribution, 
the ultimate liability will be upon him who committed the wrong orig- 
inally, if the other is made to pay for it by the injured party, but a 
judgment against the wrongdoers so liable to the plaintiff and ulti- — 
matcly to the other tort feasor, will not be conclusive against the latter, 
‘as he is under no legal obligation to defend the suit against the party, 
who has also wronged him, as he is under no obligation to mdemnify 
him. 

A case which seems to be precisely applicable is Schaefer v. City of 
Fond du Lac, 99 Wisconsin 333-334, where it was held as follows: “The 
doctrine that where a person against whom suit is brought to recover 
damages is entitled to indemnity from another in case of being com- 
pelled to pay such damages, such other is bound by the Judgment 
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against such person if he be notified of the pendency of the suit and 
has an opportunity to defend against the same, does not apply to the 
facts of this case. The judgment against the indemnitee in such a case 
is binding on the imdemnitor, but if the latter be first sued the judgment 
in a subsequent suit by the same plaintiff against the indemnitee will 
not effect the plaintiff as to any question litigated m such first suit.” 

Remembering that Crafts & Co. are the indemnitors, as between 
them and these defendants, the analogy between the two cases 1s per- 
fect, for the principle of that case, when applied to the case at bar, 
produces this legal result, that a judgment for a third person (here the 

plaintiff) against the indemnitor (Crafts & Co.) will not affect 
(367) the parties to a second suit by the same plaintiff against the 
indemnitee (railroad companies). 

In Schaefer v. Fond du Lac, supra, the Court, after referring to the 
doctrine as we have stated it, and commenting on Robbins v. Chicago 
(4 Wall.), 657, and other cases of the same class, thus sums up the mat- 
ter: “It is clear that to make the doctrine under discussion apply, the 
person first sued must have a right of action over against another for 
indemnity in case of loss. The conclusive character of the first judg- 
ment is only where the person first sued himself becomes the plaintiff 
against the indemnitor, to recover over for the loss sustained by being 
compelled to pay in the first case. Here we are asked to apply it, not 
in favor of the indemnitee who has paid the loss against the indemnitor, 
but against the indemnitee. No precedent for that, we may safely ven- 
ture to say, can be found in the books. Certainly none was cited by 
the counsel.” 

In this record it appears that the plaintiff after the railroad compa- 
nies had been dismissed from the case by the nonsuit, proceeded to 
have executed the inquiry as to damages, after taking a default judg- 
ment against Crafts & Co. When the inquiry was being executed and 
the judgment was entered, the defendants were not partics. It is true 
they examined witnesses up to the time of their departure from the 
court, at the invitation of the plaintiff, who submitted to the nonsuit, 
but they had been defendants charged with negligence and threatened 
by the plaintiff with a verdict for damages because of their separate 
liability as tort feasors, and they could do nothing else, in their own 
defense, but examine witnesses, until the court had determined upon 
their liability. After this was done, they ceased to be parties and par- 
ticipated no longer in the trial of the case, and were not present when 
the judgment was entered, and could not appeal therefrom, as they 
were not appearing for Crafts & Co., but solely for themselves; had 
not been requested by them to assume the defense of the suit against 
them, and were not depending upon any ground which imposed upon 
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them the duty of defending Crafts & Co., but were defending for a 
very different and contrary reason. Crafts & Co. had not only failed to 
ask for their assistance, but had no right to do so, and themselves de- 
faulted and abandoned the case entirely to the control of the plaintiff. 
Under such circumstances and as they were not liable to indemnify 
Crafts & Co., and had obtained a judgment in their favor, how could 
they appeal from the judgment for damages? 

The case of Lovejoy v. Murray, supra, decided that they must be 
called in to defend, or notified of the suit, and have a fair opportunity 
to examine and cross-examine witnesses, with the right of appeal. They 
could not be vouched to defend, unless under a duty to do so by reason 
of being indemnitors to Crafts & Co., which they are not. The 
ease stands just as if they had been sued separately as tort (368) 
feasors, and the rule applies that “there can be no contnibution _ 
between joint trespassors,” and one is not bound by a judgment against 
the other, where that simple relation exists. It would be quite different 
if the judgment had been first taken against the railroad companies 
and they had notified Crafts & Co. to come in and defend for them, 
the former being liable for their indemnity in case of a loss. The Judg- 
ment then would have been binding on Crafts & Co. by reason of this 
fact, but as Crafts & Co. were liable for the indemnity of the railroad 
companies, and the latter, therefore, not liable for the indemnity of 
Crafts & Co., the judgment against the latter cannot affect the de- 
fendants. 

The court erred in its charge as to the legal effect of the judgment. 
There is no error in other respects. 

New trial as to damages only. 

New trial. 


Cited: Armfield Company v. Saleeby, 178 N.C. 302; Goins v. Sar- 
gent, 196 N.C. 481; Leary v. Land Bank, 215 N.C. 506; Pinnix v. Grif- 
fin, 221 N.C. 352; Webb v. Eggleston, 228 N.C. 580, 582; Hayes v. Wil- 
mington, 243 N.C. 543. 
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R,. M. COX er AL., ADMINISTRATORS, v. C. V. S. BOYDEIN, ADMINISTRATOR. 


(Filed 10 April, 1918.) 


1. Appeal and Error—Superior Courts—Judgments—Motions—Proce- 
dure. 

Where the Supreme Court bas reversed a judgment of the Superior 
Court, refusing to set aside a former judgment of the latter court upon 
the ground that the court was without jurisdiction to set aside a judg- 
ment theretofore rendered, apparently by consent of a party when such 
consent had not in fact been given, a subsequent hearing of this motion, 
in accordance with the course and practice of the court, is a compliance 
with the decision of the Supreme Court, and a denial of the motion does 
not deprive the movant of the benefit of the decision, or ignore the fact 
that the prior Superior Court judgment had been reversed on appeal. 


2 Appeal and Hrror—Judgments—Motions—Evidence—Findings—Du- 
ress. 

The findings of the Superior Court upon the evidence on motion to set 
aside a judgment are conclusive on appeal; and where a movant has ap- 
peared in court with her attorney and upon affidavit withdraws her mo- 
tion to set aside the judgment and requests that it be enforced as ren- 
dered, which is accordingly granted, witheut exception or appeal; and 
thereafter she again moves to set aside the judgment upon the ground 
of duress or coercion, the denial of the motion by the trial judge, upon 
findings that she had been fairly and impartially treated, without duress 
or coercion, will not be disturbed on appeal. 


Civin action, heard by Adams, J., at September Term, 1917, of For- 
SYTH. 

This is a motion to set aside a judgment rendered at August Term, 

1913, in the above entitled cause. 
(369) The following are the facts as found and reeited by Judge 
Adams in the judgment rendered by him: 

“This cause was instituted in Surry County, and Judge Lyon ren- 
dered a judgment herein the county of Forsyth at the December Term, 
1911, purporting to be by consent of the parties. At the October Term, 
1913, C. V. 8. Boyden entered a motion on notice to set aside this 
judgment on the ground that it was made without ber knowledge and 
without the consent of either herself or her counsel. This motion was 
heard at the February Term, 1914, of the Superior Court of Forsyth 
County, and his Honor, Judge Devin, declined to consider the affidavit 
and motion on the ground that he was without power to disturb the 
judgment rendered by Judge Lyon. An appeal was taken to the Su- 
preme Court, and after the opinion of the Supreme Court was rendered 
in the cause (167 N.C. 320), the motion again came on to be heard be- 
fore Judge Cline in Surry County at August Term, 1915. At the hear- 
ing C. V. S. Boyden signed a paper-writing and acknowledged the 
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execution of the same before J. A. Jackson, Clerk of the Superior Court 
of Surry County, which is filed in the cause, to which reference is made, 
and at the same time Judge Cline rendered a judgment in the cause in 
Surry County, to which also reference is made. No appeal was taken 
by C. V. 8. Boyden or any other party from the judgment of Judge 
Cline. 

“C. V. 8. Boyden now comes in her own proper person and as ad- 
ministratrix of N. A. Boyden and files an affidavit and petition sub- 
seribed and verified by her before Ernest Transou, deputy clerk Su- 
perior Court of Forsyth County, 17 September 1917, which is filed in 
the cause, praying this court, sitting in Forsyth County, to set aside 
the judgment rendered by Judge Cline. C. V. 8. Boyden appears in 
court in person and by her attorneys, Benbow, Hall & Benbow, in her 
personal capacity and in her capacity as administratrix of N. A. Boy- 
den, and requests the court to hear this motion in Forsyth County, | 
and produces a written paper signed by her consenting that the cause 
be heard in Forsyth County at the May Term, 1917, of the Superior 
Court, instead of being heard in Surry County. The hearing having 
been continued by consent, C. V. 8. Boyden now requests the court, 
in person and through her attorneys, to hear the motion in Forsyth 
County, and expressly states that in her personal capacity and in her 
representative capacity she consents that the motion be heard here. 
As stated, C. V. 8. Boyden did not appeal from the order of Judge 
Cline, but filed certain affidavits before Judge Stacy at the October 
Term, 1916, Superior Court of Surry County, and 1t seems that the’ 
motion was continued from time to time in Surry, and now comes on 
for hearing in Forsyth County by consent of all parties.” 

The following judgment was entered by Judge Cline at August (370) 
Term, 1913: | 

“This cause coming on to be heard before his Honor, #. B. Cle, 
judge presiding, and being heard by him, and the defendant, C. V. S. 
Boyden, being present in open court in her proper person and being 
also represented by counsel, W. L. Reece, and thereupon the said C. V. 
S. Boyden having assigned and acknowledged a paper-writing, which 
said paper-writing is made a part of the record in this cause, whereby 
the said C. V. Boyden, individually and as said administratrix, with- 
drew her motion to set aside the judgment rendered in this cause by his 
Honor, C. C. Lyon, judge presiding at December Term, 1911, of the 
Superior Court of Forsyth County, and whereby she further agrees 
and consents that said judgment should be declared valid by this court 
at this term, and that all other judgments heretofore signed subsequent 
to said judgment of December, 1911, shall also be declared valid judg- 
ments and binding upon all the parties to this action: Now, therefore, it 
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is ordered and adjudged that the judgment signed by C. C. Lyon, judge 
presiding, at the December Term, 1911, of Forsyth Superior Court, 1s 
a valid judgment and binding upon all the parties hereto, and that the 
judgment signed by his Honor, C. M. Cooke, judge presiding, at For- 
syth Superior Court, and that all judgments and orders made in this 
cause since the judgment at December, 1911, are hereby declared valid 
and binding on all the parties in this cause. And it is further ordered 
that all sales of land heretofore made by commissioners in this cause 
are hereby ratified and confirmed in all respects.” 

The Court then further adjudged that IE. L. Gaither, Esq., the com- 
missioner, collect the purchase moncy for the lands theretofore sold by 
him from 8. E. Marshall, the purchaser, and distribute the proceeds as 
therem directed. 

It is further stated that C. V. S. Boyden bases her motion to set 
aside the judgment upon her denial that she had ever signed any paper- 
writing, for plaintiff or others, in which she withdrew objection to the 
judgment rendered by Judge Lyon and the orders and judgments sub- 
sequent thereto, or that she had waived all objection to the paper she 
signed at August Term, 1913 (Exhibit A), which she alleges was ob- 
tained by intimidation, coercion, and duress, and which was a waiver 
only of her right to object to the judgments, because they were ren- 
dered, and to the orders, because they were made, in Surry County, all 
other objections being reserved by her. The following is a copy of the 
paper so signed by C. V. 8. Boyden: 

“While this case was being heard before his Honor, #. B. Cline, judge 
presiding at the August Term, 1915, of Surry Superior Court, upon a 
motion to set aside the judgment heretofore rendered by his Honor, 

C.C. Lyon, Judge, and in obedience to the order and direction 
(371) of the opinion of the Supreme Court rendered in this cause, as 

reported in 167 N.C., at page 320, when the Court had intimated 
and stated that it would not set aside the judgment of Judge Lyon 
rendered and signed in Forsyth County and any other orders, judg- 
ments and decrees thereon, consider the findings and report of the 
referee, and if the court decided to confirm the report of the referee 
would direct a sale of all the real estate according to the reeommen- 
dations of the referee, the defendant C. V. 8. Boyden being present in 
court in her own person and as administratrix of N. A. Boyden, de- 
ceased, hereby states in open court, and by her signature hereto directs 
the record to be entered and made, that she both individually and 
officially withdraws all and every further objection to the Judgment 
of Judge Lyon of 8 December 1911, and the other orders and judg- 
ments subsequent thereto made in this cause, and hereby assents to 
them as fully in all respects as though they had been made and signed 
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in Surry County during the sitting of the court, and further consents 
and hereby agrees in open court that his Honor, Judge Cline, may sign 
a confirmatory order and judgment approving, affirming, sustaining 
and validating in all respects all and everything done or directed to be 
done in the judgments and orders heretofore made as aforesaid, re- 
sardless of the date and place at which they were made and signed. 
This statement is duly executed by the said C. V. S. Boyden, as wit- 
ness her signature hereto and acknowledged before the clerk of this 
court. C. V. 8S. Boypen. 


NortH Carouina—sSurry County. 


I, J. A. Jackson, clerk of the Superior Court of Surry County, do 
hereby certify that C. V.S. Boyden personally appeared before me this 
day and acknowledged the due execution of the foregoing instrument 
for the purposes therein expressed. Let the instrument, with this cer- 
tificate, be registered. 

Witness my hand and official seal, this 2d September 1915. 

J. A. JACKSON. 


Judge Adams rendered judgment upon the facts above stated, as fol- 
lows: “Upon consideration of the record and the affidavits filed on the 
hearing before me, I find that C. V. S. Boyden signed the paper-writing 
referred to without intimidation or coercion or duress, and that she 
siened the same freely and voluntarily. It is, therefore, ordered and 
adjudged that the motion of C, V. 8. Boyden to set aside the judgment 
rendered by Judge Cline in the Superior Court of Surry County be and 
the same is hereby denied, and that plaintiffs recover of C. V. 8. Boy- 
den their cost of this action to be taxed by the clerk.” 

C. V. S. Boyden excepted to this judgment and appealed. 


Manning & Kitchin and Lindsay Petterson for plaintiffs. (372) 
R. W. Winston for defendant. 


Waker, J., after stating the case: The defendant excepts to the 
judgment upon the grounds that she was deprived of the benefit of our 
decision in this case at a former term (167 N.C. 320), and that the 
presiding judge did not consider the fact that the judgment of August 
Term, 1913, reversed that decision. We do not perceive how either 
objection is possibly tenable or has any merits. Judge Adams gave her 
the full benefit of our former decision, by which she was only entitled 
to have it ascertained by the Superior Court whether she had in fact 
assented to the judgment rendered by Judge Lyon. It was alleged that 
she had waived the objection to Judge Lyon’s judgment, which ob- 
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jection was that she had not consented thereto. Judge Cline investi- 
gated this matter after our opinion had been certified down, and found 
that she had waived all objection to the judgment by withdrawing her 
motion to set it aside and agreeing expressly that Judge Lyon’s judg- 
ment rendered in December, 1911, should be declared valid and bind-— 
ing upon her and all other parties, and also the other judgments signed 
subsequent thereto. That this was done when she was personally present 
m court and represented by counsel by a paper-writing signed and 
acknowledged by her, and it was thereupon declared and decreed by 
the court without any objection, but with her consent, that the judg- 
ment signed by Judge Lyon, as well as that afterwards signed by Judge 
Cooke, and ail subsequent judgments rendered and all orders made in 
this cause should be hkewise binding on all the parties. From this 
judgment no exceptions were taken or appeal entercd. 

After this was done, C. V. 8. Boyden, at October Term, 1916, made 
this motion before Judge Stacy to set aside the Judgment of Judge 
Cline upon the ground that she did not assent thereto, and that the 
paper-writing purporting to give her consent to it was obtamed by 
coercion, intimidation and duress. Upon a full and exceedingly fair 
hearing, Judge Adams has decided this motion against her, after con- 
sidering all the facts, and we concur with him that both the judgment 
of Judge Lyon and that of Judge Cline are valid. That she waived all 
objection to the Lyon judgment, and that there was no duress or undue 
influence brought to bear upon her in order to secure her consent to 
the Cline judgment, but the same was freely and voluntarily given 
without any fear or compulsion. An option or choice between two fair 
alternative proposals may have been mistaken for coercion, but we do 
not so regard it. There was no advantage taken of her, but she was 
left to exercise her judgment and discretion without any dictation, but 

her own free will and pleasure. She has been treated with perfect 
(373) fairness and consideration and must abide the result, as she had 
noe ground for relief in law or equity. 

As the judge has found the facts, we are bound by his findings, as 
we have often held, there being evidence which supports them. Mat- 
thews v. Fry, 143 N.C. 384; Harris v. Smith, 144 N.C. 439; Wilamson 
v. Bitting, 159 N.C. 321; Drainage District v. Parks, 170 N.C, 435; 
In re Inheritance Tax, 172 N.C. 170. The question is essentially one 
of fact, and therefore has been substantially closed by the judge’s 
findings. Meadows v. Wharton, 147 N.C. 180; Perry v. Perry, tbid., 
367. All of the objections must be overruled. 

Affirmed. 


Cited: Lumber Company v. Finance Company, 204 N.C. 287. 
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R. P. TAYLOR and Wire, BETTIE R. TAYLOR, rv AL. v. 
J. FE. MEADOWS ET AL. 


(Filed 10 April, 19158.) 


1. Boundarics—Corners—Parol Evidence—-Trials—Questions for Jury. 


Where in an action to recover lands the controversy depends upon the 
location of the beginning corner given in a deed as “at a planted stone on” 
a designated street “about six feet southeast of a large red oak,’’ with con- 
flicting evidence as to its location with reference to that of the red oak, 
plaintiff contending and offering evidence that it was eleven feet from the 
street and defendant that it was on the street, the exclusion of defendant’s 
evidence tending to show his use and occupation of the locus in quo, build- 
ing, fencing, and eutting trees thereon, in plaintiff’s view without objec- 
tion, that plaintilf’s contention would run the disputed line through build- 
ings, etc., is reversible error. 


2. Same—Questions of Law. 

Where parol evidence as to the location of a certain controlling corner 
given in a deed does not contradict the written instrument, and its admis- 
sion is otherwise competent, the question as to what is the corner is one of 
law and as to where if is located is one of fact for the determination of 
the jury under conflicting evidence and proper instructions in an action 
to recover Che land. 


Civit action, tried before Connor, J., at November Term, 1917, of 
GRANVILLE. 

The plaintifis sued for the recovery of a parcel of land in the city of 
Oxford 30 feet wide by 161 1-3 feet long, as shown on the map used at 
the trial in the court below, and in this Court at the hearing of the 
case. : 

It appears from the record that there was a sharp dispute between 
the parties as to the beginning corner of the larger lot, of which the 
locus in quo is alleged by the defendant to be part. The deed 
under which the defendants claim describes it as being “at a (874) 
planted stone on Williamsboro Street about six feet southeast 
of a large red oak, the southeast corner, thence S. 59 W. 185 feet to a 
planted stone, thence N. 1544 W. 161 1-3 feet to a planted stone, 
thence N. 59 E. 135 feet to a planted stone, thence 8S. 1514 E. 161 1-3 
feet to the beginning, containing one-half acre.” The plaintiffs con- 
tended that this tract had for its beginning corner a pomt 6 feet from 
a standing red oak, but 11 feet from Williamsboro Street; while de-. 
fendants claimed that it is where the deed described it to be, that 1s 
on the street, near a red oak, the stump of which is there, and which 
they say was identified, and that if this is the true beginning corner, 
and the other calls of the deed are followed, the boundaries will in- 
clude the land in dispute, while if the calls are run from the point 
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claimed by the plaintiffs to be the true beginning corner, the deeds 
of defendants do not embrace the said land. There was much evidence, 
pro and con, as to whether the true beginning corner was at the one or 
the other place, for example, the surveyor testified that if the lines 
are run, as claimed by the plaintiffs, the first line cuts off seven feet of 
the prizehouse trom its southeast corner, and runs through the center 
of its front, and the beginning corner will not be on the street, but 
eleven feet from it. There was no deed, and no evidence, to show that 
the beginning corner was so indisputably located as to exclude parol 
evidence of facts and circumstances to prove where it 1s, for there was 
fair ground for controversy as to where it is, under the rule that what 
is a corner or line is a question of law, and where it is a question of 
fact. 

The defendants, in this state of the evidence, proposed to prove that 
from 1883 until his death m 1911, J. M. Currin, under whom they 
claimed, and, since that time to the commencement of this action, the 
defendants used the land in dispute, fenced it, built a stable on it, and 
cut down, removed and converted to their own use several large oak 
trees then standing upon it; that this was done near the front door of 
the Taylor residence, and in full view of the Taylors, and that they 
made no objection, nor did they protest against the same. This evi- 
dence was, at first, admitted, and afterwards, at plaintiffs’ request, 
stricken out, and defendants excepted. 

There was a verdict for the plaintiffs and judgment thereon, from 
which this appeal was taken by the defendants. 


A. W. Graham & Son and Rk. W. Winston for plaintiffs. 
Hicks & Stem, B.S. Royster, and T. T. Hicks for defendants. 


WaLker, J., after stating the case: We think it was competent for 
the defendants to show that they held possession of the disputed land 
for many years, without objection from the Taylors, and, for 

(375) this purpose, to prove the facts and circumstances in regard to 
building the fence on the land, erecting a stable thereon, cutting 

down trees, valuable for shade, firewood, and so forth, and converting 
the same to their own use. There was fair ground for dispute as to the 
location of the beginning corner of the lot conveyed by the Taylor- 
Biggs-Currin deed, and, Where is that corner? is the principal ques- 
tion in the case, and it is not like the one decided in Davidson v. Ar- 
ledge, 88 N.C. 826; S. ¢., 97 N.C. 172. There the dividing line between 
two tracts was so fixed by the reference to eity map, and with such 
certainty and definiteness that the evidence of a possession indicating 
a different line was held to be inadmissible, because it tended to con- 
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tradict the deed, and the only question was, Where were the lots desig- 
nated on the city map “as Nos. 69, 70, 77, and 78, in Square No. 10, 
lying on Tryon and College Streets, and being the property on which 
sald testator lived at the time of his death?” The difference in their 
legal aspects between that case and this one will appear from two of the 
headnotes, as follows: 

“1. If the words simply designate the lots by number, the boundary, 
as circumscribed by actual use and occupation, is the one meant by the 
bargainor. But where they refer to the lots not only by number, but 
‘as known and designated in the plan’ of the town, which plan con- 
tains a specific description thereof, it is the same as 1f that description 
were incorporated in the deed, and the latter must prevail; and it is 
incompetent to show by parol that the boundaries were intended to be 
different.” Davidson v. Arledge, 88 N.C. 326. 

“2. Where there is a dispute as to the dividing line between two ad- 
joining tracts, the acts and admissions of the adjoining proprietors 
recognizing one line as the true one, are evidence of its location when 
the line is unfixed and uncertain, but where it is well ascertained such 
acts and admissions are not competent evidence either to change the 
line or to estop the party from setting up the true line.” Davidson v. 
Arledge, 97 N.C. 172. 

That is not precisely our case, for there is nothing in the deed of 
Biggs to Currin, that so certainly designates this lot as to exclude 
parol evidence, but, in one respect, the cases are alike, for 1t was the 
duty of the judge to tell the jury what, in law, are the corners and lines 
of the deed, and for the jury to decide where they are. He would say to 
them that the beginning corner of the lot is that described in the deed, 
viz., “At a planted stone on Wilhamsboro Street, about six feet south- 
east from a large red oak,” and that wherever they found this corner 
to be, whether at red A, as designated on the map, or at A, would be, 
in law, the beginning corner. But this requires the Jury to pass upon 
the important question of fact as to where 1s this corner, designated as 
the beginning; and in doing so, they must consider the deeds 
and any relevant facts or circumstances which will enable them (376) 
to make discovery of the true corner, after searching for 1t in 
the light of the evidence. Where is the point described in the deed as 
on the street about six feet southeast of the big red oak, was purely a 
question of fact, and in solving it the jury had the right to inquire 
whether the stump was that of the red oak mentioned in the deed, 
and if so, to consider the distance and direction from it to the corner 
as claimed by the defendants, and also to consider the fact that the 
deed fixes the corner on the street and not away from the street, and 
also what was said about the stone and the post, and the fence and 
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trees; the building of the stable, and the fact as testified by the sur- 
veyor, that the line as claimed by the plaintiffs would cut off one end 
of the prize-house to the depth of seven feet and pass through the 
middle of the front of that house. Why are these not pertinent facts? 
They could also consider the declaration of any of the plaintiffs as to 
the true line, which was against his interest. Roe v. Journegan, at this 
term. This would not be changing a fixed and ascertained line, but 
merely determining by proof where the linc is, if its true location is dis- 
puted, as it is here. 

We said at the last term, in Wiggins v. Rogers, 94 S.E. Rep. 685: 
“Plaintiff proposed to show that the line had been run some years 
before the time of the trial by Posey Hyde, and that the respective 
owners had recognized it as the line of division betwecn them for 
many years. This evidence was excluded by the court, but we think 
it Was competent, not to change the boundaries of the land (David- 
son v. Arledge, 97 N.C. 172; S. c., 88 N.C. 326), or, in other words, to 
show that the parties had orally agreed upon a line different from the 
true line, but as some evidence to prove whcre was the true line. Had- 
dock v. Leary, 148 N.C. 378; Barfield v. Hill, 163 N.C. 262, 267. It 
was also relevant to show character and extent of the possession of the 
parties. Following this rule, as stated in these cases, we must hold 
that there was error in excluding the evidence. We do not think the 
evidence was irrelevant, as claimed by the defendant. It may not 
prove very much, but it proves something which the Jury should con- 
sider in this very close question as to boundary. The conduct of the 
parties with respect to a certain line, as being the dividing line be- 
tween their lands, is surely some proof of its true location.” 

It was held in Barfield v. Hill, 163 N.C. 262: “Evidence that a cer- 
tain boundary line in dispute in an action to recover lands had been 
surveyed by one under whom the plaintiff deraigned his title, and 
that those claiming under him had never thereafter claimed beyond 
this line, is competent evidence in behalf of the defendant, when it 
tends to establish his claim,” citing Haddock v. Leary, 148 N.C. 

379. 
(377) The building of a fence and house on the land, and the other 
acts of which proof was offered, were trespasses and likely to 
meet with strenuous objection from any one claiming to own the land, 
but not so if defendants had the right to so use the land. 

If it was settled where the lines are, no one of them could be changed 
by mere parol evidence, and not even by an oral agreement or under- 
standing, but here the location of the line is in doubt, and the object 
is to find out where the line is, and oral evidence of the acts and con- 
duct of the parties is admissible. Haddock v. Leary, supra. 
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In Hanstein v. Ferrell, 149 N.C. 240, evidence of a nature similar to 
that in this case, though not as strong, was held to be competent for 
the purpose of determining where a divisional line was, and the Court 
said: “We are of opinion that this 1s proper evidence to be submitted 
to the Jury on the question of location, tending, as it does, to show, on 
the part of the owners and occupants of these lots, recognition of this 
adopted ne and acquiescence in it as the true divisional line between 
them. The doctrine by which this testimony is held to be rclevant to 
the inquiry is thus stated in 5 Cyc., p. 940: ‘Recognition of and ac- 
quiescence in a line as the true boundary line of one’s land, not in- 
duced by mistake, and continued through a considerable period of 
time, affords strong, if not conclusive, evidence that the line so recog- 
nized is the true line.’ And, while such recognition and acquiescence 
may not, as a rule, justify a departure from the true dividing line 
when otherwise clearly defined and established, the authorities cited 
fully justify this statement of the doctrine as applied to the facts 
presented on this appeal.” Citing Davidson v. Arledge, 97 N.C. 172; 
M. E. Society v. Akers, 167 Mass. 560. It seems to us that the Han- 
stein ease is decisive of the question we are discussing. 

Plaintiffs’ counsel have called our attention to certain evidence in 
regard to the width of this lot on the street, and the location of an 
alley ten feet wide in the rear, and also to their contention that Currin 
had sold all of his land exeept the Prize-House lot, as showing con- 
elusively that the lot in question could not be located as contended 
by the defendants, as it would be much wider than represented on the 
map (168 feet instead of 135 feet). But these are all matters for the 
jury to consider. The defendants say that the map shows that if you 
start at “A prime,” which they contend 1s the true beginning corner 
and run with the calls of their deed, the lot will be 185 feet wide and 
embrace the land in dispute. 

The defendants state in their brief: “If all the testimony as to the 
location of the fence and the rock at its end and the 35 years acquies- 
cence by the Taylor family in the cutting of trees, building of stables, 
fencing the 30 feet of land, was admissible, and the deed, fence, 
and rock, his Honor left in the record, then the corner on the (378) 
street 61 feet southeast of the prize-house was 30 feet east of 
the corner of the lot Taylor conveyed to Biggs and Biggs to Currin.” 
This shows their contention. This is not a conclusive case for the 
Taylors, as argued for the plaintiffs, but is one for the jury, and the 
learned judge so regarded it, as will appear from his charge. The evi- 
dence leaves the issue as to title and right of possession in grave doubt, 
and this doubt must be settled by the jury. 
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The defendants excepted to this instruction: “If, however, you 
shall find by the greater weight of the evidence that this land in con- 
troversy 1s included within the boundaries of the land conveyed to 
Mrs. Taylor by Mr. Crews, then you should answer the issue ‘Yes,’ 
and in that event you need not further consider the claim of the other 
parties plaintiff.” His Honor afterwards charged as to the defendants’ 
contention and instructed the jury how to answer the issues if they 
found that the line is where the defendants contend it is, but the in- 
struction to which this exception was taken and quoted above, con- 
sidered by itself, and without proper reference to the defendant’s 
contention, and their finding as to it, was calculated to mislead the 
jury, as it was not then properly qualified, and the other instruction 
was so widely separated from it. But we do not find it necessary to 
consider whether we should grant a new trial on this account, as the 
error already explained is sufficient for that purpose. 

We conclude that there was error in rejecting evidence. 

New trial. 


Cited: Se., 182 N.C. 266; Sc., 186 N.C. 353; Woodard v. Harrell, 
191 N.C. 198; Power Co. v. Taylor, 194 N.C. 233; Daniel v. Power Co., 
204 N.C, 278. 





(379) 


A, W. AVERY, Exxecuror or A. C. AVERY v. C. M. PALMER Anp 
C. C. PERRY. 


(Fijed 10 April, 1918.) 


1. Nonsuit—Evidence—Trials. 
On a motion for nonsuit, consideration may be given only to facts and 
legitimate inference therefrom which tends to support the plaintiff’s 
claim. 


2. Contracts—Breach—Negligence. 

Negligence as a constituent part of an actionable wrong is the failure 
to exercise proper care in the performance of some legal duty which de- 
fendant owes the plaintiff growing out of the circumstances in which they 
are placed, proper care being that degree of care which a prudent man 
should use under like circumstances and charged with a like duty. 
Ramsbottom v. R. R., 138 N.C. 388, cited and approved. 


3. Same—Legal Duty—Implied Liability. 


While it is not usual that the legal duty referred to is involved in the 
ordinary adjustments for breaches of contract, a contract may and not 
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infrequently does create the circumstances from which the added duty 
will arise, and at times the duty is superimposed by the law on the con- 
tract relation, as in the case of contracts on the part of public Service 
corporations made in the ordinary exercise and performance of their 
chartered obligations, Cashiwell v. Bottling Works, 174 N.C. 824; Dail 
0. Taylor, 157 N.C. 284; Peanut Co., vu. R. R., 155 N.C. 148, cited and 
applied. 


4, Contracts—Negligence—-Legal Duty—Damages-——Evidence—Trials. 

The plaintiff’s intestate, a farmer, owned a roughly constructed two- 
wheel cart, without body, the pieces on each side continuing to form the 
shafts, with rounds across, forming a framework for the load, and apply- 
ing to the defendant to haul a tombstone to be erected five miles in the 
eountry, was informed by him that his cart was insufficient and that he 
get. another, whereupon the intestate insisted that it was and asked the 
defendant “What do you think the stone weighs?” to which the defendant 
replied, from the information that he had, 1,650 pounds. There was evi- 
dence tending to show that it weighed approximately 2,350 pounds. The 
agreement was made and the stone accordingly loaded on the eart under 
the intestate’s sole direction, without chain or other device to hold the 
stone in place over the axle. In going over the end of a bridge across 
the road, when there was a drop about two or three inches, the stone fell 
forward on the intestate, breaking the shafts of the cart and killing him. 
Held, not sufficient evidence of a breach of a legal duty owed by the de- 
fendant to the intestate to be submitted to the jury on the question of 
actionable negligence, in an action brought by his executor to recover 
damages for his wrongful death. 


5. Same—Principal and Agent. 

Where a dealer in tombstones has shipped one of them to his agent for 
delivery, properly crated in pursuance to his contract, and the latter 
has contracted with plaintiff’s intestate to haul it to its destination 
some five miles in the country, and while thus being hauled, the stone falls 
forward and kills the intestate without default or breach of legal duty 
on the part of the agent, falling within the course and scope of his agency, 
no breach of a Jegal duty has been sufficiently shown as to the principal 
to take the case to the jury upon the issue of his actionable negligence 
for the death of the intestate. Brown v. Foundary Co., 170 N.C. 88; Dail 
v. Taylor, 151 N.C. 284; Cashwell v. Bottling Works, 174 N.C. 324; Pea- 
nut Co. v. Rk. R., 153 N.C. 148, cited and distinguished. 


6G. Contracts—Negligence—HEvidence—False Statements—Fraud. 

Where the defendant has agreed with plaintiff’s intestate to haul a 
tombstone some five miles in the country to its destination, and the intes- 
tate was killed by the tembstone falling upon him en route, evidence that 
the defendant had told the intestate that the latter’s cart was insecure 
for the purpose but had yielded to the intestate’s insistence that it was, 
and had given the weight of the stone as 1,650 pounds, from the best in- 
formation he had, when it weighed approximately 2,350, and each one 
had the same knowledge and opportunity to estimate the weight: ITeld 
insufficient evidence that the defendant induced the intestate to undertake 
the hauling by false and fraudulent statements. 
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(380) Curva acrion, tried before Calvert, J., and a jury at Novem- 
ber Term, 1917, of Craven. 

This action was to recover damages for alleged negligence on the 
part of defendants, causing the death of plaimtiff’s mtestate. 

There were also allegations in the complaint that plaintiff’s in- 
testate’s death was caused by the false and fraudulent representation 
on the part of said C. C. Perry as agent of defendant as to weight of 
a certain tombstone which the intestate undertook to haul and, in 
doing so, came to his death. 

Defendants answered, denying hability. On motion made in apt 
time, there was judgment of nonsuit and plaintiff excepted and ap- 
pealed. 


D. L. Ward and Guion & Guion for plaintiff. 
R.L. Smith, T. D. Warren, and Moore & Dunn for defendants. 


Hoke, J. There was evidence on the part of plaintiff tending to 
show that in November, 1916, C. C. Perry, as agent for his eodefend- 
ant Palmer, had sold to one EK. D. Avery a tombstone for his wife and 
same had been shipped by railroad to Cove City, N. C., to be thence 
carried and erected at Asbury Church, about five miles distant from 
the station; that the shipment, consisting of the headstone with base, 
a footstone and coping, also of stone, to enclose the grave, had been 
placed on the platform, and this coping proved or estimated to be 
about half of the entire weight, had been hauled to the church on the 
Saturday before by another person; that on the day in question the 
intestate, who owned a farm in and near Cove City, was there on 
business with his cart and, learning that the stone was to be hauled, 
applied to do the work, and the offer was aceepted by Perry, who 
was there in charge, the cart not then being present. This cart, an 
ordinary one-horse vehicle, having an iron axle with two regular cart 
wheels with iron tires and superstructure, two shafts of hewn eypress, 
5 by 6 inches in size and 13 feet long, eight feet of which was for the 
body under which the shafts were connected by rings inserted at in- 
tervals in bored holes and with uprights also in the shafts. The re- 
maining five feet was for the mule and which was hitched to the 
first rung. That when intestate drove up to the station platform with 
his mule and cart, defendant Perry said to him, “That eart is not go- 
ing to hold that stone,” and intestate replied: “How much do you 
think it weighs?” and Perry replied “1,650 pounds,” and said: “There 
is a round out in front of your cart; you had better get a wagon to 
haul it m.” That intestate rephed that his mule hauled that much 


N.C. ] SPRING TERM, 1918. - 405 
AVERY U. PALMER. 


guano and would haul it all right, and, being advised by (381) 
some one to get some timbers 2 by 4 for an additional strength 

to the bed of the cart, intestate did so. The cart was loaded under his 
supervision and started on the way. About 214 miles from Cove City 
the road crossed a bridge over a creek which had some rise in the ap- 
proach and at the further end there was a drop from the bridge to 
the road of 2 or 3 inches. The mule pulled the load up the rise and 
over the bridge, and as the cart went off the bridge, intestate Jumped 
up on the shafts next the mule, and there being no chain or other 
contrivance to hold the stone steady in its place over the axle, it 
slipped forward some inches, broke both shafts, sliding down on in- 
testate and crushed him so that he soon thereafter died. 

There were facts in evidence tending to show that the stones loaded 
by intestate weighed 2,350 pounds, which with the crate would proba- 
bly run it to 2,500 pounds, and that the cart, if correctly loaded, 
would have hauled safely as much as 2,000 pounds, but not as much as 
3,000; that Perry had not seen the stone till it came to the station; 
that the weight of the entire shipment was 3,000, raised by the rail- 
road to something over 3,100, as shipping weight, and this included 
the coping, which was something near one-half of the whole shipment; 
that the stone was sold by weight and the design of this stone called 
for a weight of 1,650 pounds, and the data in Perry’s possession all 
tended to show that 1,650 pounds was the true weight or very near it; 
that intestate was a farmer about 32 years of age, owning property 
and doing the ordinary work of a farmer in lifting and hauling things of 
weight that came to hand in the course of the work, and that he had 
also worked some in the lumbering business. There was also evidence 
tending to show that in the loading of the stone into the cart, which 
was done under intestate’s supervision, there were, as stated, no chains 
or other arrangement by which the weight could be held in its proper 
place over the axle, and that the break was caused by reason of the 
stone slipping forward on the shafts chiefly at the drop from the bridge 
to the dirt road. 

On perusal of this record, and in full recognition of the accepted 
principle that, on a motion for nonsuit, consideration may be given 
only to facts and legitimate inferences therefrom which tend to sup- 
port plaintiff’s position, we are of opinion that, in this testimony, in 
no aspect of it, can a recovery be sustained by plaintiff either for a 
negligent or intentional wrong. 

In Ramsbottom v. R. R., 138 N.C. 38, negligence, as a constituent 
part of an actionable wrong, was said to exist when there had been “a 
failure to exercise proper care in the performance of some legal duty 
which defendant owed to plaintiffs under the circumstances in which 
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they were placed, proper care being that degree of care which a 
prudent man should use under like circumstances and charged with a 
like duty.” 
(382) It is not usual that the legal duty referred to is involved in 
the ordinary adjustments for breaches of a contract, though a 
contract may create the conditions out of which the added duty will 
arise, aS shown in the ease of Dail v. Taylor, 151 N.C. 284, an action 
by a vendee of a lot of Coca-Cola against the vendor and manu- 
facturers for physical injuries caused by an explosion of one of the 
bottles. Inasmuch as it appeared that some serious injury was likely 
to follow unless due care was used in bottling this preparation, it was 
held that, in the absence of any specific warranty to that effect, the 
vendor and manufacturer was required to use such care, and, for a 
breach of duty in this respect and which was the proximate cause of 
the injury, an action would properly lie. A like ruling has been recently 
made in Cashwell v. Bottling Works, 174 N.C. 324. Again, this form 
of lability is at times superimposed by the law in certain kinds of 
contracts, as in case of contracts of carriage with public service com- 
panies, where, for reasons of publie policy, a strict performance of 
the stipulated duties are required, as instanced in Pickett v. R. R., 
153 N.C. 148, particularly the concurring opinion of Associate Justice 
Allen. 

Construing the record in view of these principles, so far as defend- 
ant Palmer was concerned, he did nothing personally in the matter 
except to ship the stones properly crated pursuant to his contract and 
it is not contended that he is in any way responsible, except in so far 
as it may arise from the conduct of bis codefendant Perry at the time 
and within the course and scope of his agency, and as to the latter, as 
heretofore stated, we see nothing in this transaction which shows or 
tends to show any negligent breach of duty on his part. 

This is not a case of master and servant within the technical and 
usual meaning of the term, where certain recognized duties exist by 
reason of the relationship, as in Brown v. Foundry C'o., 170 N.C. 38, 
but the men were dealing at arm’s length with the subject matter of 
the agreement before them and equally open to the observation of 
both. All the evidenee, both of plaintiff and defendants, tends to show 
that Perry had not seen these stones till he saw them on the station 
platform, where it had been placed by the consignee and purchaser 
and, according to plaintiff’s own testimony, the only statement he 
made about the weight was in the effort to dissuade the intestate from 
the use of the cart, which did not appear to him to be sufficiently strong 
or secure for the purpose, and though he seems to have been mistaken 
in his estimate, for it was evidently given only as an estimate; “What 
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do you think it weighs?” was the question asked by deceased, it was 
a true statement according to all the data that he had, both the ship- 
ping weight and the design and the price, based upon weight, all tend- 
ing to show that 1,650 pounds or more was the correct weight. 

And there was nothing concealed or withheld or probably (883) 
threatening in the making of such a contract, assuredly none 
that was not equally open to both. As heretofore stated, the stone was 
there to show for itself. The question of its weight was well within 
the intestate’s intelligence and experience; by the terms of the con- 
tract, he was to have it Joaded and did supervise and direct the loading 
of it himself, and on the facts presented, we are clearly of opinion 
that an action predicated upon a negligent breach of duty cannot be 
sustained against cither of defendants. 

It was alleged in the complaint and urged on the argument that de- 
fendants could be held lable by reason of false and fraudulent state- 
ments on the part of the agent Perry, but, as shown by the evidence 
and the testimony in behalf of plaintiff, his statements were correct, 
according to all the data that Perry had and were made, not with a 
view of enticing the deceased into the contract but in the endeavor to 
prevent him from undertaking the work without getting another ve- 
hicle. 

There is, therefore, no element of deceit or fraud in the transaction, 
and on the facts in evidence the judgment of nonsuit must be af- 
firmed. 

Affirmed. 





P. V. BOONE v. JAMES LEE anp ESTHER LBE. 
(Filed 17 April, 1918) 


1. Trusts and Trustecs—Parol Trusts—Degree of Proof. 

Evidence to engraft a parol trust on lands purporting in the deed to 
have been conveyed in fee simple absolute must be clear, strong and con- 
vinecing, differing in degree from that required to set aside a deed for 
fraud; and a charge by the court that it may be established by the pre- 
ponderance of the evidence is reversible error. 


2. Same—Fraud. 

The degree of proof to engraft a parol trust on land appearing from the 
deed to have been conveyed in fee simple absolute is not affected whether 
the trust sought to be established is a constructive trust arising out of 
fraud or to the contrary, or partakes of the nature of each. _ 
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3. Trusts and Trustees—Purchase Price—Assignor of Trusts—Trustee’s 
Profits—Fraud. 


The assignee of lands held in trust to convey upon payment of the pur- 
chase price who takes “upon the same terms and conditions” as his as- 
signor, stands in the same relation thereto as the former trustee, and 
may receive the payments provided for without thereby being deemed to 
act in fraud of the trust estate by making a personal profit therefrom. 


(384) Crvin action, tried before Harding, J., and a jury at No- 
vember Term, 1917, of Gutnrorp. 

The jury returned the following verdict: 

1. Did the plaintiff purchase land from A. J. Whittemore upon an 
agreement to hold same for the defendant upon the same terms and 
conditions as it was held by A. J. Whittemore? Answer: ‘‘Yes.” 

2. Has the defendant failed to comply with his contract with A. J. 
Whittemore in that he failed to pay $5 per month on the purchase 
price, as per the terms of said contract, prior to the making of the 
deed from Whittemore to Boone? Answer: ‘Yes.” 

3. What amount, if any, did defendant pay to Whittemore on his 
contract to purchase the land in controversy? Answer: “$32.30.” 

4, What amount, if any, did the plaintiff pay Whittemore for the 
land? Answer: “$250.” 

And it being admitted that on the date of deed from Whittemore to 
plaintiff $267.70 was the balance due from defendants to Whittemore, 
with interest thereon from 1 February 1915. 

The court adjudged that upon payment by defendants to the plain- 
tiff of the $250 due by the latter to Whittemore, with interest thereon 
from 1 November 1916, the plaintiff should convey the land in ques- 
tion to the defendants. Plaintiff excepted and appealed. The other ex- 
ception is stated in the opinion. 


Charles A. Hines and Thomas C. Hoyle for plaintiff. 
R. C. Strudwick for defendants. 


Waker, J., after stating the case: It appears in the case that the 
presiding judge charged the jury, upon the first issue as to the parol 
trust, that the burden of establishing the trust was on the defendants, 
who had alleged its existence, but that 1t was only necessary that they 
should do so by the greater weight of the testimony. This was error, 
as the rule is, in such case, that the jury must be satisfied of the trust 
by evidence clear, strong, and convincing. Lehew v. Hewett, 188 N.C. 
6; Glenn v. Glenn, 169 N.C. 729. 

It is not like a case in which a party seeks to set aside a deed or 
other instrument for fraud or undue influence, where a preponderance 
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of the evidence is sufficient to establish the fraud. The distinction is 
stated in Harding v. Long, 103 N.C. 1; Ely v. Early, 94 N.C. 1; and 
more recently in Cedar Works v. Lumber Co., 168 N.C. 391; Lamm v. 
Lamm, 163 N.C. 71; Avery v. Stewart, 186 N.C. 426; Lamb v. Perry, 
169 N.C. 486; Glenn v. Glenn, supra; Ray v. Patterson, 170 N.C, 226; 
Potato Co. v. Jeannette, 174 N.C, 236; McLaurin v, Williams, at this 
term. 

The case of Glenn v. Glenn, supra, is strikingly illustrative (885) 
of the rule as applicable to the facts of our case. It was there 
sald: ‘Where a defendant holds under a deed formally conveying to 
him the legal title to real property and a claimant is seeking to cor- 
rect a mistake in the instrument or annex a condition to it or engraft 
a trust upon it, he is required to make out his claim by clear, strong 
and convineing proof (Cedar Works v. Lumber Co., 168 N.C. 391; 
Ely v. Early, 94 N.C. 1), a position held to prevail in case of formal 
written instruments conveying personalty (White v. Carroll, 147 N.C. 
334), and to written official certificates of officers given and made in 
the course of duty. Lumber Co. v. Leonard, 145 N.C. 339. 

“And in further application of the principle, it has been also held 
that ‘When the testimony is sufficient to carry the case to the jury, as 
on an ordinary issue, the judge can only lay this down as a proper 
rule to guide the jury in their deliberations, and it is for them to de- 
termine whether, in a given case, the testimony meets the requirements 
of this rule as to the degree of proof.’ Gray v. Jenkins, 151 N.C. 80 
and 82, citing Cutherbertson v. Morgan, 149 N.C. 72, and Lehew v. 
Hewett, 138 N.C. 6. It is also fully recognized here that this rule as to 
the quantum of proof does not obtain in suits to set aside deeds or 
other written instruments conveying property for lack of mental 
capacity or for fraud or undue influence, or because made with intent 
to defraud creditors, ete., plaintiff in such cases being required to 
establish his allegations by the greater weight of the testimony. The 
distinction is very fully and satisfactorily discussed by Assocvate 
Justice Avery in Harding v. Long, 103 N.C. 1, a ease that has been 
repeatedly cited in approval of the principle. Hodges v. Wilson, 165 
N.C. 323-333; Lamm v. Lamm, 168 N.C. 71; Culbreth v. Hall, 159 
N.C. 588-591; Odom v. Clark, 146 N.C. 544-549, ete. 

“From the facts in evidence as they now appear, the defendant has 
the legal title to the property in controversy, formally conveyed to 
him by written deed pursuant to foreclosure, and the purpose of the 
action is to engraft a trust upon his title in favor of plaintiffs, chil- 
dren and heirs at law of Mrs. Glenn, deceased. The case, in our opin- 
ion, comes under the principle sustained in Ely v. Early, supra, and 
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that line of cases, and plaintiffs are required to establish their alle- 
gations by clear, strong, and convincing proof.” 

The learned counsel for the defendants suggested in the argument 
before us that the rule did not apply here, as this trust, if it existed at 
all, arises from fraud, or is a trust ex malificio. But this can make no 
difference. The rule as to the quantum or intensity of the proof does 
not depend upon the particular nature of the trust, but is founded 

upon the theory that the written instrument speaks the truth 
(386) and contains the final expression of the agreement between the 

parties. Whoever, therefore, secks to show that it does not, 
should be required to do so by a degree of proof greater than a mere 
preponderance. It, therefore, becomes immaterial whether this is a 
constructive trust arising out of fraud, or, in the absence of fraud, or 
is an express trust created by direct fiduciary words, or partakes 
somewhat of the nature of both. 

“Another instance,” says Mr. Bispham (evidently referring to a writ- 
ten contract) “of a constructive trust in the absence of fraud is where 
a binding contract is made for the sale of real estate. In such a case, 
before the conveyance is executed, equity treats the vendor as a 
trustee of the land for the benefit of the vendee, and the latter as a 
trustee of the purchase money for the benefit of the former. This doc- 
trine is properly a branch of the subject of specific performance, and 
will be treated of under that head.” Bispham Pr. of Equity (9 Ed.), 
34. 

In one aspect of our case, this is a parol express trust, not enforeible, 
under the statute of frauds, but as 1t is a solemn declaration of one 
party that if the legal estate is conveyed to him he will hold it in 
trust for another, 1t would be fraudulent and unconscionable for him 
to acquire the legal title by this engagement to hold it for another, 
and not comply with his promise, and therefore, equity will enforce 
the trust, as the statute of frauds does not apply to such cases on 
account of the fraud, and the trust created thereby. Avery v. Stewart, 
136 N.C. 426, 435, 486; Sykes v. Boone, 1382 N.C. 199. 

As to the other question, it 1s possible that it may not be presented 
again; however, we will state that as this plaintiff, under the trust and 
as found by the jury, would hold the land for the defendants “upon 
the same terms and conditions as it was held by A. J. Whittemore,” 
it would seem that defendants would be required to pay to him the 
amount due to Whittemore. If there had been no deed to plaintiff, 
defendants would have to pay Whittemore the balance of the debt, 
and as plaintiff holds the land “upon the same terms and conditions” 
as Whittemore held it, and he simply takes Whittemore’s place, he 
is entitled to receive what was owing to Whittemore, his assignor. 
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The amount to be paid is virtually designated in the agreement, and 
it is not a case where a trustce is using the property held by him to 
make a profit out of it for himself, as urged in the argument. 

There must be a new trial because of the error in the charge of the 
court. 

New trial. 


Cited: McFarland v. Harrington, 178 N.C. 192; Long v. Guaranty 
Co., 178 N.C. 506; Ricks v. Brooks, 179 N.C. 207; Lefkowitz v. Silver, 
182 N.C. 349; Cunningham v. Long, 186 N.C. 532; Gallesme v. Gil- 
lespie, 187 N.C. 41; Minton v. Lumber Co., 210 N.C. 425; O’Briant v. 
Lee, 212 N.C. 802; Wolfe v. Land Bank, 219 N.C. 317; Taylor v. 
Addington, 222 N.C. 396; McCorkle v. Beatty, 225 N.C. 181; Carlisle 
v. Carlisle, 225 N.C. 465. 





(387) 


J. R. CAFFEY vy. OAK FURNITURE COMPANY. 
(Filed 17 April, 1918.) 


1. Contracts, Written—Compensation—Commission — Traveling  Sales- 
man—Territory—-Mail Orders—Subagents. 

Defendant contracted in writing with the plaintiff that the latter closely 
cover a defined territory for the sale of products manufactured by the 
former: send in a list of the “customers” visited as well as sold, for which 
he was to receive a certain per cent commission on ‘all orders received, 
aceepted and shipped by us”: Held, the writing conteinplated the pay- 
ment of the specified commission on all orders “received, accepted and 
shipped” by the plaintiff within the territory during the life of the con- 
tract, and did not confine them to the orders that the plaintiff had taken 
in person. 


2. Appeal and Error-——Contracts, Written—-Evidence—Legal Construction. 

The adinission of parol evidence to explain a written contract of em- 
ployment for the sale of merchandise upon a commission basis of compen- 
sation is not reversible error when it tends to sustain the interpretation 
correctly placed on the written instrument in the Superior Court as a 
matter of law. 


Civu, action, tried before Harding, J., and a jury at November 
Term, 1917, of Guirorp. 

The action was brought to recover damages for a breach of the 
following contract: 
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“This contraet made and entered into this the 15th day of March, 
1916, by and between J. R. Caffey, of Greensboro, N. C., and the Oak 
Furniture Company, of North Wilkesboro, N. C.: 

“Witnesseth, That J. R. Caffey agrees to travel and sell the line of 
furniture manufactured by the Oak Furniture Company in North 
Carolina and South Carolina from now until 1 June 1916. The Oak 
Furniture Company agrees to pay his traveling expenses not to ex- 
ceed $100 per month and also 4 per cent on all orders received, ac- 
cepted and shipped by us during this period of time. The said J. R. 
Caffey agrees further to travel and work the territory above mentioned 
closely from 1 June 1916 to 1 January 1917, on a commission basis of 
10 per cent on all orders received, accepted and shipped by us, The 
said J. R. Caffey agrees to furnish us a list of his expenses from this 
date to 1 June 1916, and also a list of customers called on. This re- 
port to be furnished weekly, and after Ist June, when he travels on 
his own expenses on a commission basis, he is not to furnish a list of 
expenses, but is to furnish a list of customers called on, together with 
the one sold. 

“This contract slened by J. R. Caffey and J. H. Johnson for the 
Oak Furniture Company, each retaining a copy.” (Signature of parties 

here.) 
(388) Plaintiff canvassed the two States under this contract and 

received commissions on all orders which he, the plaintiff, per- 
sonally sceured, and defendants also paid him for the orders which 
were taken by his sub-agents, but refused to allow the plaintiff com- 
missions on orders which were sent in to the defendant by customers 
doing business within plaintiff’s territory by mail; that is to say, re- 
fused to allow plaintiff any commissions on what is known as “mail 
orders.” The defendant also refused to allow plaintiff commissions on 
goods which were sold within his territory by other agents whom de- 
fendant put into the territory without his consent. 

The case states that the judge intimated at the close of the testi- 
mony he would charge the jury that under the contract plaintiff would 
be entitled to recover 10 per cent on all orders in the territory named 
which were received, accepted and shipped by the defendant during 
the life of the contract. Defendant excepted. The charge was not sent 
up with the record. We only have the evidence, verdict of the jury, 
and judgment of the court. The jury returned the following verdict: 

1. What is the amount in dollars and cents of the orders sent in by 
R. B. Strickland to the defendant and accepted by the defendant from 
1 June 1916, to 1 January 1917, and actually shipped out by the de- 
defendant? Answer: “$8,660.96” (by consent). 
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2, What is the amount of all other orders received and accepted by 
defendant from customers from North Carolina and South Carolina 
from 1 June 1916 to 1 January 1917, and actually shipped out by the 
defendant? Answer: “$8,660.96” (by consent). 

Judgment was entered in favor of the plaintiff for $1,116.39, and 
defendant appealed. 


S. B. Adams and Brooks, Sapp & Kelly for plaintff. 
Justice & Broadhurst and O. C. Cox for defendant. 


WALKER, J., after stating the case: We are of opinion that the pre- 
siding judge placed the right construction on the contract, and that, if 
it can be explained, there is evidence, both oral and documentary, 
which tends strongly to sustain the ruling. It will be observed that the 
contract is very broad in its language, as it says that plaintiff shall 
receive “10 per cent as commissions on all orders received, accepted 
and shipped by us.” He had been assigned certain territory which was 
to be his, and canvassed or “drummed” by him, and the clause above 
quoted could mean only that the commissions would be paid “on all 
orders received and aceepted” from that territory and shipped by de- 
fendant. It does not say that the commissions will be paid only on 
orders received from Caffey personally, or returned by him, but 
on all orders received; and this means from the territory, (389) 
whether sent in by him or not. And there was a reason for this, 
as shown by the contract, for he was to send in a statement not only 
of customers who bought goods on orders, but “a list of customers 
called on” by him, whether or not they bought goods. The defendant 
will hardly contend that they mtended to avail themselves of these 
services so as to get a list of persons “called on” without paying for 
them. It was contemplated that plaintiff should make a general ‘and 
close” eanvass of the territory, “travel and work the same,” and in- 
troduce the goods to the trade, selling such as he could, and get his 
commissions on all orders received from that territory which were ac- 
cepted and shipped by defendant. 

The case of Strickland was excepted by the court from the instruc- 
tion because plaintiff admitted that he had agreed that if Strickland 
would not cover his route he would allow him 6 per cent out of his 
commission, Strickland to give plaintiff “his routing,” so that they 
would not conflict. Under a contract similar to this one, the Court of 
Appeals of New York, in Taylor v. Enoch Morgan’s Sons Co., 124 
N.Y. 184, allowed commissions according to the rule herein stated by 
the judge. It appeared in that case that the defendant company en- 
tered into a written contract with the plaintiff, by which the latter 
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agreed to travel over a certain route, which was termed in the con- 
tract “his route,” at least six times a year, representing and selling 
defendant’s goods and selling no other goods to conflict with them. 
Defendant agreed to pay him for his services a commission on all 
orders accepted from bona fide purchasers, the commission on new 
trade to be double that allowed on the regular trade. Plaintiff entered 
upon his duties under the agreement and continued to discharge them 
until the agreement was terminated. In an action to reeover com- 
missions unpaid, it appeared that some of the orders accepted by the 
defendant came directly to it from the persons making them and 
some were taken by other employees of the company, also that orders 
were received from responsible parties which were not accepted by 
defendant. The referee allowed plaintiff commissions on all accepted 
orders made by parties on the line of his route, with certain exceptions 
specified in the contract, and also upon such unaccepted orders. Held, 
no error that the commissions were not limited to orders obtained and 
received by plaintiff, and that defendant had no right arbitrarily and 
without cause to reject orders from bona fide purchasers. 

It will be noted. that in the Taylor case the contention on the part of 
the defendant was, as it is here, that the traveling salesman was en- 
titled only to commissions on orders taken by him and forwarded to 
the company, who was the defendant. This view of the contract was 
rejected by that Court, and in the course of the opinion it was said by 

Justice Haight: “On the part of the defendant, it was claimed 
(390) that he was only entitled to commissions on orders taken by 

him and forwarded to the company. It will be observed that un- 
der the provisions of the contract the plaintiff was required to travel 
over his route in the three States named at least six times per year 
and represent and sell the defendant’s goods, he paying his own ex- 
penses. His entire reward for the services rendered was in the com- 
missions which the defendant agreed to pay him. He had for many 
years been engaged in a similar business for Colgate & Co., had a line 
of acquaintances and customers, and it became his duty to use his 
best endeavors to extend the defendant’s trade, introducing its soaps, 
sapolio, and other goods to the dealers with whom he should be ac- 
quainted. He was to be paid commission ‘upon all orders accepted by 
from bona fide purchasers.’ This language is broad and sufficient to 
support the contention of the respondent. Had it been the intention 
of the defendant to limit his commissions to orders obtained and re- 
ceived from him, apt words clearly expressing that intent would doubt- 
less have been used.” 

The Court further said of the features common to the two cases: 
“The plaintiff could hardly be expected to drum up customers at his 
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own expense without receiving any benefit from sales made to such. 
The wording of the contract is such as to lead us to conclude that the 
interpretation adopted by the referee expressed the intention of the 
parties, and that the same should be approved. We do not understand 
the provisions of the contract to be so ambiguous as to make oral 
testimony necessary in order to explain its meaning, and we quite 
agree with the general term that all of the evidence taken upon this 
branch of the case might have been properly excluded; but we do not 
see how harm has resulted to the defendant, for without the evidence 
we should be compelled to reach the same conclusion in reference to 
the meaning of the contract.” 

The last expression referred to evidence introduced by both parties 
to explain the meaning of the contract. The two cases are almost 
literally alike, and are certainly so substantially and for all practical 
purposes. In that case, as in this, there had been a previous contract 
and settlement under it, as will appear from this language: ‘‘After 
serving the defendant nine months under this agreement a controversy 
arose and the employment thereunder was terminated. A settlement, 
however, was agreed upon and the contract under consideration exe- 
cuted. It is in the form of a letter addressed to the plaintiff by the 
secretary of the defendant, with the acceptance of the plaintiff writ- 
ten thereunder.” The clause fixing the amount of the commission was 
as follows: “We agree to pay you a commission upon all orders ac- 
cepted from bona fide purchasers.” 

If anything, the language of our contract is stronger in favor of 
plaintiff’s contention in this case than is that just quoted, and which 
was held by the Court as fully sufficient to sustain the con- 
tention of the plaintiff in that case that he was entitled to re- (891) 
ceive commissions on all goods sold in the territory to bona 
fide purchasers; and whether the purchasers were made in good faith 
is not involved in this case. 

If we are at liberty to analyze and apply the oral and documentary 
evidence, we are of the opinion that a fair and reasonable construc- 
tion of it would sustain the plaintiff’s contention, especially the docu- 
mentary proof. The plaintiff testifies directly and positively that the 
company agreed with him, through Mr. Johnson, that he should have 
the exclusive right to the territory and appoint subagents, they to re- 
ceive 6 per cent and he 4 per cent of the commissions, and further, 
that he should have commissions on all mail orders. 

“By the general rule of the common law, if there be a contract which 
has been reduced into writing, verbal evidence is not allowed to be 
given of what passed between the parties, either before the written 
instrument was made or during the time it was in a state of prepa- 
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ration, so as to add to or subtract from or in any manner to vary or 
qualify the written contract. A court of equity, however, admits such 
evidence, whether the purpose of the suit be to rectify or rescind an 
agreement.” Kerr on F. & M., pp. 412 and 413; Potato Co. v. Jeanette, 
174 N.C. 242. It is also true that parol evidence is not admissible to 
contradict, vary or change a written contract. Moffitt v. Maness, 102 
N.C. 457; Farguhar Co. v. Hardware Co., 174 N.C. 369, and cases 
cited. 

We need not, therefore, consider the oral testimony, which was 
properly disregarded by the court. | 

No error. 





W. G. JEROME v. JAMES SETZER anp Wire, VIOLA SETZER, 
(Filed 17 April, 1918.) 


1. Ejectment—Landiord and Tenant—Justice of the Peace——Jurisdiction 
—Proof. 

While a justice of the peace has no jurisdiction in ejectment, though the 
teehnical xvelation of landlord and tenant exists, if it appears that the de- 
fendant, tenant in possession, has acquired or holds an interest in the 
property itself, either under an executory contract of sale or otherwise 
under circumstances giving him a right to call for an accounting and an 
adjustment of the equities between the parties upon which the title may 
depend, the bare averment of the pleadings that such conditions exist is 
not sufficient to deprive the justice’s court of its jurisdiction, but such 
must be made to appear from the evidence or admissions of the parties. 


2. Landlord and Tenant—Lcasc—Option—Acceptance—Contract. 

A contract for the lease of lands giving the lessee the privilege to buy 
within a certain specified time upon a partial payment on the purehase 
price of so much cash and the balance according to stated terms is a lease 
with an option to purchase, which option must be exercised within the 
time stated and in accordance with its terms, and creates no interest in 
the property itself unless and until such is accepted accordingly or suffi- 
ciently waived by the optionee. 


3. Justices of the Peace—Jurisdiction—BHjectment—-Landlord and Tenant 
—Equity—Option-——Acceptance. 

Where it appears in an action of ejectment that the plaintiff had leased 
lands to the defendant, and under a writing containing an option to pur- 
chase on certain terms within a stated time, and the option, if exercised at 
all, had been done so thereafter, about a week in this case, the defendant 
has no such interest or equity in the lands as will deprive the Justice’s 
court of its jurisdiction. 


CLARK, C. J., concurring. 
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SUMMARY PROCEEDINGS in ejectment under the Landlord and (3892) 
Tenant Act, heard on appeal from a justice’s court before Shaw, 

J., and a jury at January Term, 1918, of ForsytTu. 

At the close of plaintiff’s evidence, on motion, the action was dis- 
missed, his Honor being of opinion that on plaintiff’s own showing the 
title to real estate was involved and the justice’s court was without 
jurisdiction to hear and decide the cause. 

Plaintiff having duly excepted, appealed. 


Manly, Hendren & Womble and D. H. Blair for plaintiff. 
L. M. Swink and F. S. Hutchins for defendant. 


Hoxg, J. It is settled by repeated adjudications in this State that 
though the relationship between the parties be technically that of 
landlord and tenant, the proceedings of summary ejectment insti- 
tuted before a justice of the peace will not lie if it also appears that 
the defendant tenant in possession has acquired and holds an interest 
in the property itself, either under an executory contract of sale or 
otherwise and under circumstances giving him a right to call for an 
accounting and an adjustment of equities between the parties upon 
which the title may depend. McLaurin v. McIntyre, 167 N.C. 350; 
Hauser v. Morrison, 146 N.C. 248; Parker v. Allen, 84 N.C. 466. 

The principle is very well stated in the first headnote to Hauser v. 
Morrison, supra, as follows: “Summary proceedings in ejectment given 
by the Landlord and Tenant Act (Revisal, sec. 2001) are restricted to 
the cases expressly specified therein; and when on the trial it is made 
to appear that the relation existing is that of mortgagor and mortgagee 
giving a right to account, or vendor and vendee requiring an adjust- 
ment of equities, a justice’s court has no jurisdiction, and the pro- 
ceedings should be dismissed.” 

It is also held in numerous cases that the principle does not (393) 
arise for the protection of a defendant from the bare averment 
in the pleadings that the conditions exist, but they must be made to 
appear from the evidence or admission of the parties. Pasterfield v. 
Sawyer, 182 N.C. 258; McDonald v. Ingram, 124 N.C. 272; Hahn v. 
Guilford & Latham, 87 N.C. 172. And further, that the findings of 
the lower court on this question will be upheld if there is legal evidence 
to support it. Parker v, Allen, supra. 

Considering the record in view of these principles, it appears in the 
present case that in 1916 defendants James Setzer and his wife, Viola, 
held a house and lot in Forsyth County containing one-sixteenth of an 
acre, subject to a mortgage to the Winston Building and Loan As- 
sociation; that defendant having failed to make the payments to said 
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company, the mortgage was duly foreclosed by sale, pursuant to its 
terms, and plaintiff, at the instance of W. T. Wilson, esq., an attorney 
who was acting for defendants in the matter, bought in the property 
and took a deed for same at $1,120, and with a view to helping de- 
fendants to a purchase of the lot, on 9th August, entered into a writ- 
ten contract of lease to be in force till 9th December following, at 
the rate of $3 per week, payable on Saturday of each week. In said 
instrument plaintiff further stipulated that, at the request of said 
James Setzer and wife, on or before said 9th December, he would sell 
and convey said property to them for $1,200 on terms of $50 in cash 
and the remainder of $1,150 to be evidenced and secured by note and 
mortgage on the property, etc. 

The contract contained further stipulations as follows: “It is further 
understood and agreed that the said sale is to be made at the option 
of the said James Setzer and wife, Viola Setzer, their heirs and assigns, 
to be exercised on or before the said 9th December 1916. And it is 
further understood and agreed that if the said James Setzer and wife, 
Viola Setzer, their heirs and assigns, shall not demand of me (the said 
W.G. Jerome )the deed herein provided for on or before the said 9th 
December 1916, then this agreement is to be null and void, and party 
of the first part shall be at liberty to dispose of the said land to any 
other person, or to use same as he may desire in the same manner as 
if this contract had not been made; but otherwise this contract is to 
remain in full force and effect... .” 

And further: “Tn consideration of the execution of this lease and 
option of purchase, parties of the second part hereby release and re- 
linquish any and all rights which they have heretofore in this land by 
reason of their prior purchase of same, save those rights herein set out, 
and all claims to said land which they might at present have, save as 
herein set out, and all controversy as to the title to said land, as far 

as they are concerned or interested, save as herein set out.” 
(394) It appeared further from the oral evidence that defendant was 

in the habit of paying the rent that he paid to this attorney, 
Mr. W. T. Wilson, who would in turn pay the same to plaintiff; that 
this continued, the defendant paying at least three months of the rent 
and on Saturday, 9 December, the defendant paid W. T. Wilson the 
sum of five dollars, three of which was to be applied to the rent and 
two dollars on the bargain, and that some time the following week, 
after the 9th, defendants paid said W. T. Wilson forty-odd dollars 
on the price and between the 9th and the trial had paid said Wilson 
as much as fifty dollars in all. This attorney testified that he had no 
arrangement with Jerome, plaintiff, that he would collect this money 
for him, and no authority from him to receive it for him, but had 
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with Mr. Setzer, that the latter was to bring the money to witness 
and he would turn it over. True, the witness testifies in the first part 
of his statement that he represented both parties in trying to get the 
matter settled, but this was evidently restricted to getting the parties 
together and inducing Jerome to buy, but, in reference to collecting 
the rent, etc., he states very clearly that he was acting for Setzer 
throughout, and further, that he did not notify Jerome on 9 December 
or before that, that Setzer and wife had elected to buy the property 
or that they had made any payment thereon, but, at some time in the 
following week, he “got Jerome into his office and tendered him the 
fifty dollars or told him he had it for him, and Jerome replied that he 
would not then receive the fifty dollars, but desired possession of the 
property.” 

On the material question in dispute Jerome, plaintiff, testified as 
follows: “James Setzer had paid, I think, three months rent altogether. 
He was behind on the 9th of December a little more than a month’s 
rent, or a month’s rent, and on the 19th day of December he was behind 
a month, and from the 9th to the 19th. James Setzer nor any one in his 
behalf prior to the 9th day of December did not tender me $50 or any 
other amount to be applied on this contract prior or after that date, 
neither he nor any one else. I was in Mr. Wilson’s office a few days after 
the 9th day of December, and he said he had $40, if I would accept he 
would turn it over, but he didn’t tender me $50 on it. This was about a 
week after the 9th of December, about the 15th, I think. I don’t re- 
member the exact date, but I know it was several days after the 9th.” 

On careful perusal of the instrument in question and of the testimony 
relevant to its correct interpretation, we are of opinion that, so far as 
any agreement to convey is concerned, the contract was only an option 
to buy, in which time is generally of the essence and which created no 
interest in the property itself unless and until there was acceptance ac- 
cording to its terms within the specified time or a recognition of 
such estate and interest by the conduct of the parties and in (395) 
waiver of the stipulations. 

On this subject, the principle apposite is stated correctly, we think, 
in the recent ease of Carolina Timber Co. v. Wells, 171 N.C. 262-264, 
as follows: “The cases on this subject are to the effect, further, that a 
stipulation of the kind now presented, providing for an extension of the 
time within which the timber must be cut, 1s in the nature of an option, 
and it is held by the great weight of authority that contracts of this 
character do not of themselves create any interest in the property, but 
only amount to an offer to create or convey such an interest when the 
conditions are performed and working a forfeiture when not strictly 
complied with. Waterman v. Banks, 144 U.S. 394; Hacher v. Weston, 
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197 Mass. 143; Gaston v. School District, 94 Mich 502; Newton v. 
Newton, 11 RL. 390; Bostwick v. Hess, 80 Il. 138. Our own decisions 
are in general approval of these principles,” citing Ward v. Albertson, 
165 N.C. 218; Winders v. Kenan, 161 N.C. 628; Bateman v. Lumber 
Co., 154 N.C. 248: Hornthal v. Howcott, 154 NC. 228, 

And In Widens v. Kenan, supra, it is held, among other things: 
“When in consideration of a certain sum of money the owner of lands 
agrees to convey them within a named period upon the payment of an 
agreed purchase price, the writing is unilateral, an offer te give another 
the right to buy, an option, and not a contract to sell, which does not 
bind the one accepting its conditions to purchase the lands, and he is 
required to exercise his rights thereunder within the specified time, and 
perform the conditions imposed as to payment, in accordance with the 
terms of the writing. 

“Where an option for a sale of lands has been accepted, which pro- 
vides for the payment of the purchase price as a condition precedent, it 
is the duty of the purchaser to pay in accordance with its terms, and a 
mere notice of his intention to buy is insufficient. | 

“Unilateral contraets or options for the sale of lands are to be con- 
strued more strictly in favor of the maker, and the time of its perform- 
ance by the one holding the option is of the essence of the contract, and 
the conditions imposed must be periormed by him m order to convert 
the right to buy into a contract of sale.” 

And applying these principles to the facts of the present es we 
are of opinion, further, that since the foreclosure the defendants have 
never acquired or held any interest in the property itself, but only 
held an option to purchase, which they lost by an entire failure to com- 
ply within the time and that the ordinary incidents of a contract be- 
tween landlord and tenant, on which the latter is estopped to question 
the former’s title, should prevail, and the justice had jurisdiction to 

hear and decide the cause. 
(396) In the authorities cited by defendants, the tenant, in addition 

to his rights as lessee, had acquired and held an interest in the 
property itself, giving him the right to an account and adjustment of 
equities between them, either by the terms of the agreement or by 
recognition of the landlord m waiver of his rights, the case presented in 
Hauser v. Morrison, supra. But in the present instance, as stated, no 
such interest has been made to appear in any aspect of the evidence, 
and the relationship between the parties is one of ordinary lease be- 
tween landlord and tenant, and where the time of the lessee has expired 
by the terms of the agreement. See Burwell v. Cooper’s Coop. Co. 172 
N.C. 79. With every disposition to sympathize with the efforts of the 
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defendants to procure a home of their own, we think we are justified 
in saying, and the facts of the record disclose, that the defendants seem 
to have entered on an undertaking that has proved too much for them. 
They failed to make their payments to the building and loan com- 
panies, which we know are indulgent as far as permissible, and properly 
so. They have failed to comply with the option given by the plaintiff, 
who was endeavoring to help them. Where they procured the $50 which 
they claim to have tendered, but after the time specified, does not 
appear, but there is no likelihood that further indulgence would be of 
real benefit to them, and, in any event, we are of opinion, and so hold, 
that plaintiff is entitled to have his contract enforced in its integrity 
and on the testimony, if believed, there should be a verdict for plaintiff. 
Reversed. | 


Cuark, C. J., concurs in the decision, but is further of the opinion: 

1. That even if an equity had developed in the justice’s court. it 
would not have ousted the jurisdiction. The Constitution, Art. 4, sec. 
1, is as follows: “Abolishes distinction between actions at law and suits 
in equity feigned issues. The distinctions between actions at law and 
suits in equity and the forms of all such actions and suits shall be 
abolished.” 

Same article, sec. 27, prescribes: “Jurisdiction of justices of the 
neace. The several justices of the peace shall have jurisdiction, under 
such regulations as the General Assembly shall prescribe, of civil actions 
founded on contract, wherein the sum demanded shall not exceed two 
hundred dollars and wherein the title to real estate shall not be in con- 
troversy, and of all criminal matters arising in their counties where the 
punishment cannot exceed a fine of fifty dollars or imprisonment for 
thirty days. And the General Assembly may give to justices of the 
peace jurisdiction of other civil actions wherein the value of the 
property in controversy does not exceed fifty dollars,” with a further 
provision that in all actions, civil or criminal, “the party against whom 
judgment is rendered may appeal to the Superior Court.” 

It is clear, therefore, that the distinction formerly existing (397) 
between law and equity (which was purely incidental, arising 
from equitable doctrines being brought into the law by progressive 
judges like Lord Nottingham and others against the protest of the 
more conservative occupants of the bench who deemed this distinction 
an indispensable law of nature) was absolutely destroyed as a matter 
of jurisdiction by the above provision in our Constitution. This dis- 
tinction could thereafter obtain as little in the court of justices of the 
peace as in any other court. There is no intimation whatever that 
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the jurisdiction of a justice of the peace is restricted to matters former- 
ly cognizable on the law side or is ousted whenever an equitable ele- 
ment arises in the controversy. After the adoption of the Constitution 
of 1868, the bench being still occupied, necessarily, by judges who had 
been thoroughly indoctrinated with the idea that the distinction be- 
tween law and equity was something inherent in the Constitution of the 
Universe, there were decisions which still upheld this distinction in 
actions brought before the clerk and before a justice of the peace, 
notwithstanding the explicit and unmistakable declaration of the Con- 
stitution. But we who can read the Constitution with clearer eyes, be- 
cause without the prepossessions natural to those who studied law 
under the old system, should correct and not repeat their errors. 
Most especially is it true as to constitutional matters that the Consti- 
tution tiself should be our guide, and not erroneous decisions, lest 
we bring upon ourselves the scriptural condemnation that we “make the 
Word of none effect by our traditions.” Matt. 15:6; Mark 7:13. It is 
true that a justice of the peace cannot issue an injunction, and neither 
can this Court. But this is not because neither court has equitable juris- 
diction, but because the statute has not given to either authority to 
issue this remedial writ as a matter of ordinary litigation. 

2. If the title to land arises in an action before a justice of the peace 
under the Constitution the magistrate has no jurisdiction. If the justice 
holds that the title to land is in issue he must dismiss the action (Re- 
visal, 1423), but the justice must hold whether it does or not, and the 
Constitution gives the right of appeal in either event. When the case 
gets ito the Superior Court on such appeal, the whole spirit of the 
Constitution and of our statutes based thereon is that, bemg then in 
a court of general jurisdiction, the appeal will not be dismissed and the 
parties required to go out by one door of the courthouse to immediately 
come back in by another into the same courtroom, for the court being 
seized of jurisdiction will proceed to try the cause on its merits. This 
has been expressly provided by statute where a cause has been brought 
before the clerk, but on appeal it appears that he had no Jurisdiction. 
In such case, the court will proceed to try the cause (Revisal, 614, and 

cases cited thereunder in Pell’s Revisal), and even when the 
(398) proceedings before the clerk were a nullity (in re Anderson, 182 

N.C. 243) and the judge can make amendments to give Juris- 
diction in that court. Hwbank v. Turner, 134 N.C. 81. The same is true 
as to appeals from a justice of the peace in criminal actions. 

There is nothing in the Constitution which indicates that this rule 
does not apply to appeals in civil cases from a justice. It has been held 
that the proper course In all appeals to the Superior Court, independent 
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of any statute, is not to dismiss in that court, but to make the proper 
amendments and proceed. This principle was held by Smith, C. J., for 
the Court in McMillan v. Reeves, 102 N.C. 559, citing West v. Kittrell, 
8 N.C. 493, and Boing v. R. R., 87 N.C. 360. There have been de- 
cisions since to the contrary, but not without objection thereto bemg 
made. Sce concurring opinions in Unitype v. Ashcraft, 155 N.C. 71; 
Wilson v. Ins. Co., 1b., 176-178, and cases there cited; Cheese Co. v. 
Pipkin, ib., 401; S. v. McAden, 162 N.C. 578; Mclver v. R. h., 163 
N.C. 546, and dissenting opinion in McLaurin v. McIntyre, 167 N.C. 
355, 356. 


Cited: Hahn v. Fletcher, 189 N.C. 732; Supply Co. v. Davis, 194 
N.C. 330; Fertilizer Company v. Bowen, 204 N.C. 377; Harwell v. 
Rohrabacker, 248 N.C. 258. 





(399) 


ARMOUR FERTILIZER WORKS v. W. H. AITKEN. 
(Filed 17 April, 1918.) 


1. Contract—Vendor and Purchaser—Express Warranty—Implied War- 
ranty. 

Subject to a few recognized exceptions, an express warranty in an exe- 
cuted contract of sale will exclude one that is ordinarily implied where the 
two are of the same general nature or refer to the same or closely related 
subjects or qualities in the thing sold. 


2, Fertilizers—Vendor and Purchaser—Contracts——Express Warranty— 
Analysis——Crops—-Damages. 

An express warranty in the written contract of sale of commercial fer- 
tilizers guaranteeing a specified analysis, but not as to the result on the 
erops in which it is to be used, will protect the manufacturer or seller from 
the warranty ordinarily implied, that the fertilizer is fitted for the con- 
templated purpose. 


83. Same—PIcadings—Demurrer. 


Where the maker of notes given for commercial fertilizer therein waives 
all claims, damages and penalties in case of deficiency, except claim for the 
actual commercial value of deficiency when ascertained and determined by 
the State Chemist from samples taken in the presence of the seller or his 
authorized representative, the stipulation as to the waiver is a reasonable 
and valid one and excludes any and all evidence as to the effect of the fer- 
tilizer upon the crops upon the question of damages; and where there is 
no allegation in the pleading that the specified method has been employed, 
a demurrer is good. 
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4. Same—Statutes—Waiver. 

Chapter 143, Laws of 1917, repealing sections 3945-3956 of the Revisal, 
provides adequate and sufficient means and facilities for the analysis of 
fertilizers by the State Chemist, under conditions safegurading both the 
seller and buyer thereof, and provides that no suit shall be brought for 
damages resulting in their use exeept after chemical analysis showing de- 
ficiency of ingredients, ete., with further provision allowing either party to 
make further agreement for their reasonable and lawful protection: Held, 
a waiver by the purchaser of any demand for damages, except such as 
may be ascertained in the manner specified in the statute, is valid and 
enforcible under the present law. 

5. Courts——Jurisdiction—Municipal Courts—Superior Courts—Pleadings 
——Demurrer. 

A counterclaim, strictly as such, and not by way of defense, may not be 

set up in excess of the jurisdiction amount of a municipal court in which 


the action is properly brought: and a demurrer in the Superior Court on 
appeal which has only derivative jurisdiction is good. 


Civtu action, heard on appeal from the City Court of Raleigh and 
on demurrer of plaintiff to defendant’s counterclaim and further de- 
fense before Lyon, J., at October Term, 1917, of WAKE. 

The action was instituted in the City Court and was to recover the 
amount of a promissory note for $458.04, bearing date 1 May, 1916, 
and due on or before 1 October, 1916. After the direet promise to pay 
the amount of said note and interest, the same proceeded as follows: 

The consideration of this note is: 


100 sacks 8-8-2 2. 1 wk eee sacks ........... 
40 sacks cotton-seed meal, 74 cents, ............ sacks ........... 
3 sacks nitrate of soda, 18 cents . ........... sacks 00... 


I hereby acknowledge I have recived and used the above fertilizer 
without any guarantee on the part of Armour Fertilizer Works, or its 
agents, as to results from its use, and which have been inspected, tagged 
and branded under and in accordance with the laws of this State; and 
I hereby waive all claims, damages, and penalties in case of deficiency, 
except elaim for the actual commercial value of deficiency when, and 
only when, ascertained and determined by the State Chemist from sam- 
ples taken in the presence of seller, or seller’s authorized representative, 
from fertilizers for which this note is given. 

Witness my hand and seal the day and year above written. 

W.H. ArKkeN (SEAL) 

Plaintiff in his verified complaint alleged the execution of the note 
in form as stated, and that no part of same had been paid though re- 


peatedly demanded. 
(400) Defendant answered, admitting execution of the note, and that 
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no part of same had been paid, and by way of counterclaim and fur- 
ther defense made averment as follows: 

For a further defense, the defendant therefore, answering the com- 
plaint of the plaintiff, alleges: 

“1. That defendant bought from plaintiff 100 sacks of 8-3-2 fertilizer, 
40 sacks of cottonseed meal, and 3 sacks of nitrate of soda; that he 
agreed to pay for said fertilizer the sum of $355, for said cottonseed 
meal the sum of $79, and for the nitrate of soda the sum of $24.04.” 

Defendant admits that the cottonseed meal and the nitrate of soda 
was up to the guaranteed standard, but he alleges that the 100 sacks of 
fertilizer purchased by him from the plaintiff was utterly worthless; 
that defendant applied said 100 sacks of fertilizer to his crops in a 
liberal manner and cultivated said crops in a careful and husband-like 
manner, but that his crops received absolutely no benefit from said 
fertilizer, 

“2. That by reason of the said fertilizer being worthless and of no 
account, defendant was damaged in the sum of $855, which amount of 
$855 defendant specifically pleads as an offset and counter to plaintiff’s 
cause of action. Wherefore defendant demands judgment in the sum of 
$500, with interest from .......... ay Ol Jaga hora until paid, and the 
costs of the action to be taxed by the clerk.” 

Plaintiff demurred to said answer: 

“1, For that the further defense alleged was not open to defendant 
by reason of the express stipulations of the note. 

“9: That the City Court of Raleigh had no jurisdiction of the 
amount of damages as set up and claimed by defendant, to wit, $845.” 

There was judgment in City Court against defendant for the amount 
of the note and, on appeal, this judgment was affirmed, the court being 
of opinion that the demurrer of plaintiff should be sustained on both 
positions. 


Joseph B. Cheshire, Jr., for plaintiff 
W.H. Lyon, Jr., for defendant. 


Hoke, J.,after stating the facts: It is the accepted position here and 
elsewhere that, subject to a few recognized exceptions, an express war- 
ranty in an executed contract of sale will exclude one that is ordinarily 
implied where the two are of the same general nature or refer to the 
same or closely related subjects or qualities in the thing sold. Guano Co. 
v. Live Stock Co., 168 N.C. 443; Piano Co. v. Kennedy, 152 N.C. 196; 
DeWitt v. DeBerry et al., 184 U.S. 306, and see an instructive editorial 
note on the subject in 33 L.R.A. (N.S.), 501, case of Loxtercamp v. 
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Lancker Implement Co., 147 Towa 29. And the principle has been 
(401) approved and applied in well considered cases to sales of com- 

mercial fertilizers wherein it was held that an express warranty 
guaranteeing a specified analysis, but “not as to results on the crops,” 
would protect the manufacturer or vendor from damages claimed for 
loss or diminution of crops, because the goods were not fitted for the 
purpose for which they were bought, this being a warranty ordinarily 
imphed on such contracts. Carter v. McGill, 171 N.C. 775; S. c., 168 
N.C. 507; Guano Co. v. Live Stock Co., supra; Germofort v. Cathcart, 
104 8.C, 125; Allen v. Young, 62 Ga. 617. 

In the North Carolina cases just cited, of Carter v. McGill, both 
opinions written by Associate Justice Walker, it was held that, while on 
a warranty of that kind the vendor was protected from any claim for 
damages arising from loss of crops, ete., the condition of the crops 
tending to show that the fertilizer had been of no benefit to them, was 
admissible when the same was sufficiently definite and specific to be 
of reasonable aid to the jury in reaching a correct conclusion on the 
chemical analysis as it was guaranteed by the contract, approving in 
that respect the general principle applied in Morgan v. Tomlinson, 166 
N.C. 557, a case however, where an express warranty of fertilizer was 
established by the verdict. 

In this contract it will be noted that the stipulations in protection of 
the vendor #0 much beyond those appearing in the cases just referred 
to, the provision being: 

“T hereby acknowledge I have received and eed the above fertilizer, 
without any guarantee on the part of Armour Fertilizer Works or its 
agents as to results from its use, and which have been inspected, tagged 
and branded under and in accordance with the laws of this State; and 
I hereby waive all claims, damages and penalties in case of deficiency, 
except claim for the actual commercial value of deficiency when, and 
only when, ascertained and determined by the State Chemist from 
samples taken in the presence of seller or seller’s authorized representa- 
tive, from fertilizers for which this note is given.” 

Jn its terms and purpose it 1s broad enough to exclude and does ex- 
clude any and all evidence as to the effect of the fertilizer on the crops, 
the agreement being as shown that the purchaser waives all claims 
except those for the “commercial value of the deficiency” from the 
stipulated standard, and this only “when ascertained and determined 
by the State Chemist from samples taken from the fertilizers sold and 
in the presence of the seller or his authorized agent.” We are of opinion 
that such a stipulation is in every way a reasonable one, well calculated 
to promote and insure fair and safe dealing in this important matter 
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and not only not opposed to any public policy prevailing with us, but 
the same is in accord with direct suggestion of this Court in 
Carter v. McGill, supra, and fully recognized and approved in (402) 
our latest legislation on the subject Laws 1917, ch, 148. 

The statute in question, repealing sections 3945 to 3956 of Revisal, 
inclusive, makes elaborate and minute provision with the view of insur- 
ing a correct analysis of these important commodities and in protection 
both of the manufacturer and vendor and of the purchaser and con- 
sumer; directs the employment of sufficient chemist and assistants; pro- 
vides for an analysis at the instance of the purchaser or by its own 
agents when necessary; provides, further, that samples for the purpose 
shall be taken always in the presence of the agent, seller or dealer or 
some representative of the manufacturers or if none of these can be 
present or if they refuse to act, then in the presence of two disinterested 
witnesses, etc. That no suit for damages shall be brought for results in 
use except after chemical analysis showing deficiency of ingredients un- 
less the dealer has been selling goods that are outlawed by the statute 
or has offered for sale during the season dishonest or fraudulent goods. 

Have thus dealt very fully with the subject, recognizing as sound 
the principle of selecting the samples in the presence of the manufac- 
turer or dealer, section 7 of the act concludes with the proviso that 
“nothing in this act shall impair the right of contract,’’ showing the 
clear intent and purpose of the Legislature to allow to either party the 
privilege of making further stipulations in reasonable protection of their 
interests and in accord with established principles of law. In McLaw- 
horn v. Fertilizer Works, 158 N.C. 274, opinion by the Chief Justice, 
decided intimation is given that this is the true public policy and the 
correct interpretation of our former statute on the subject and undoubt- 
edly it should prevail under the present law. 

We must all recognize that in these sales of commercial fertilizers, 
among the most important of our economie¢ life, some such provision as 
this is essential and necessary to the proper protection of the manufac- 
turer and dealer on the one side and purchaser and consumer on the 
other, and required to enable them to have any correct estimate of the 
pecuniary value of such contracts, and the defendant, under a valid 
agreement, having waived his right to any and all claims for damages 
except for deficiency in ingredients and then only when such deficiency 
is ascertained in a specified way, and there being no allegation or claim 
that the required measures were taken to have a fair analysis made, we 
must hold that no valid defense has been alleged and, on that ground, 
the demurrer of plaintiff has been properly sustained. 

As to the second ground, the counterclaim, being for $845, is beyond 
the jurisdiction of the City Court and that of the Superior Court being 
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only derivative, the damages alleged could not be properly insisted on 
strictly as a counterclaim. | 
(403) It is allowable, however, to set up and establish the same by 
way of defense to a smaller demand, for the reason and to the 
extent set forth in Cheese Co. v. Pipkin, 155 N.C. 394, and other cases. 
As the demurrer is sustained on the principal ground that the answer, 
as stated, sets up no valid defense to plaintiff’s demand, the judgment 
of the court below must be affirmed. 
Affirmed. 


Cited: Fertilizing Co. v. Thomas, 181 N.C. 281; Ward v. Inddell, 182 
N.C, 224; Jones v. Guano Company, 183 N.C. 339: Pearsall v. Eakins, 
184 N.C. 294; Perry v. Perry, 190 N.C. 126; Swift and Company v. 
Aydlett, 192 N.C. 338. 





B. E. EVERHART et at. vy. M. A. ADDERTON ET AL. 
(Filed 17 April, 1918.) 


1. Mortgages—Tenants in Common—Division of Lands -—— Foreclosure— 
Rights of Mortgagee——Rights of Purchaser. 

Where a mortgagee sells lands under the power contained in the mort- 
gage given by tenants in common, without suggestion of fraud or irregu- 
larity, the fact that subsequent to the execution of the mortgage and be- 
fore the sale, the mortgagors severed the cotenancy by dividing the lands, 
in no wise affects the rights of the mortgagee to his lien upon the whole 
land or that of the purchaser to receive his deed upon paying the amount 
of his bid. 


2. Mortgages—Foreclosure—Sales for Cash—Payment—Rights of Mort- 
gagors. 

Where according to the terms of the mortgage the lands have been ad- 
vertised and sold for cash, the fact that the mortgagee did not require 
the purchaser to pay his bid for 19 days cannot, alone, advantage the 
mortgagor in his endeavor to set aside the sale. 


3. Mortgages—Foreclosure—Auctioneer — Memorandum — Contracts — 
Rights of Purchaser. 
The purchaser at a sale under foreclosure under the power conferred in 
a mortgage of jands may enforce the contract and demand his deed upon 
payment of his bid, after the auctioneer has signed the memorandum 
thereof. 


4. Mortgages—Foreclosure-—Purchaser—Mortgages, 
The principle forbidding a mortgagee to buy in the lands subject to his 
mortgage has no application to a mortgagor’s becoming the purchaser at 
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the sale, in the former instance the mortgage remaining notwithstanding 
the sales thereunder. 


5. Tenants in Common-—Severance of Title—-Mortgages—Foreclosure— 
Purchaser. 


Where tenants in common mortgage lands and thereafter divide them 
among themselves, at a foreclosure sale thereafter made by the mortgagee, 
under the power contained in the instrument, either of them may bid in 
the property, the relationship of tenants in common having been severed, 
and hold for himself the title thus acquired and the principle that a ten- 
ant in common holds an acquired title for the benefit of all has no appli- 
eation. 


6. Tenants in Common—Mortgages—Purchascrs—Husband and Wife. 


Semble, a wife of a tenant in common who has joined in their mort- 
gage to convey her contingent right of dower may become the purchaser 
at the foreclosure sale under the power of sale therein contained. 


AppraAL from Harding, J., at November Term 1917 of Davip- (404) 
SON, 

By consent the facts were found by the judge. Frank C. Clemmons 
and George Foster were tenants in common of the lands deseribed, and 
in June, 1909, executed to M. A. Adderton a mortgage thereon to secure 
the sum of $300, their wives joining in the conveyance. The mortgage 
was duly registered and default having been made, the land was duly 
advertised and sold on 5 March, 1917, under the power of sale, when 
Fannie Foster, wife of said George Foster, was declared the highest 
bidder in the sum of $450, by the auctioneer, who gave a memorandum 
in writing thereof. On 31 June, 1910, after the note became due, the 
mortgagors, Foster and Clemmons, divided the lands among themselves 
equally, each assuming payment of one-half the debt, but each agrce- 
ment was without the knowledge or consent of the mortgagee. 

On 23 March, 1917, Frank C. Clemmons conveyed his half mterest, 
in the land to B. E. Everhart and on same day said Everhart and 
Clemmons tendered to the mortgagee one-half the amount due on the 
note secured by the mortgage and one-half the cost of the sale, which 
was declined by the said Adderton and on the next day they com- 
menced this action and filed a complaint to compel the defendant mort- 
gagee to accept such tender and to redeem the mortgage and cancel 
the same of record. On the same day after the summons was issued 
and the complaint filed, Fannie Foster tendered M. A. Adderton, the 
mortgagee, the sum of $450, the purchase price of the land which she 
had bid off at the mortgage sale on 5 March, and demanded of the 
mortgagee to make a deed to her as such purchaser, which tender was 
declined. She and others claiming an intcrest were made partics to this 
action, 
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The court further finds that at the time of the tender by Fannie 
Foster of the purchase money she was and has been at all times since 
said date ready, able, and willing to pay the purchase price and accept 
the deed from the mortgagec. And that the same was true as to B. E. 
Everhart and his tender of one-half the indebtedness, and that M. A. 
Adderton is willing, ready, and able to make a deed as directed by the 
court either to Fannie Foster as purchaser of the whole tract or to B. 
K. Everhart for his one-half of said tract. 

The court, upon these findings, adjudged that mortgagee recetve from 

the defendant Fannie Foster the sum of $450, the amount of her 
(405) bid at the foreclosure sale and as mortgagee execute to her a 

conveyance of the entire tract of land deseribed in the mortgage 
as sold at the foreclosure sale and out of the proceeds pay first the 
expenses of said sale, then the note secured by the mortgage and the 
remainder, if any, to the mortgagors. 


Walser & Walser for Fannme Foster. 
Raper & Raper for plaintiffs. 


Cuark, C.J. The mortgage was regularly executed and covered the 
entire tract of land and upon default the sale was duly advertised and 
Fannie Foster was the last and highest bidder. There is no allegation, 
suggestion, or finding that there was any fraud, oppression, or irregu- 
larity as to the execution and registration of the mortgage or in the ad- 
vertisement and sale. At the time of the execution of the mortgage the 
plaintiffs Frank Clemmons and George Foster were cotenants. The 
fact that subsequent to the execution of the mortgage, and before the 
sale, they served the cotenancy in no wise affected the rights of the 
mortgagee, who had a lien upon the entire undivided tract and legally 
exercised the power of sale as to the whole tract. The plaintiff Clem- 
mons having sold his half interest in the land to Everhart, has no in- 
terest in this action. The plaintiff Everhart having bought Clemmons’ 
interest, after the sale acquired nothing except Clemmons’ right to re- 
ceive one-half the proceeds of the sale, if any, after payment of the 
costs of the sale and the mortgage debt. 

The defendant Adderton, mortgagee, could not be compelled to ac- 
cept one-half the mortgage note and release the one-half the land 
which had been assigned to Clemmons in the partition between him 
and Foster. Fannie Foster, having bought the entire tract of land, 
could not be required to accept one-half the land on payment of one- 
half of the bid. 

There is no equity shown to set aside the sale duly made under the 
power in the mortgage, and the court properly adjudged that the mort- 


N.C. ] SPRING TERM, 1918. © 431 
EVERHART v. ADDERTON. 


gagee should accept payment of the bid and execute title to the pur- 
chaser for the entire tract. The delay of payment for 19 days after 
the sale is not per se a forfeiture of her rights by the purchaser. It is 
not alleged or shown that the mortgagee demanded payment of said 
bid or that payment was refused. The right of the purchaser to enforce 
the contract was complete when the property was knocked off to the 
bidder and the auctioneer signed the memorandum. Dickerson v. Sim- 
mons, 141 N.C. 325; 27 Cyc. 1486. 

It is true that the terms of sale in the mortgage was for cash, but the 
advertisement and sale, it seems, were made in strict conformity with 
such terms. 27 Cyc. 1481 (7). It was no deviation that the 
mortgagee did not require the cash to be paid over till 19 days (406) 
has elapsed. If any damage had resulted from such delay, the 
mortgagee could have refused to execute title. But no opposition is 
made by the mortgagee in this case, nor is any refusal to comply on 
the part of the purchaser shown. 

This is not the case of a mortgagee buying at his own sale. In such 
case, the mortgagor being in the power of the mortgagee, the Breede. 
remains a mortgage notwithstanding the sale. 

In McLawhorn v. Harris, 156 N.C., 107, it is said that destovie 
the unity of possession of cotenants in common will dissolve the tenan- 
cy and thereafter a former tenant in common may acquire the entire 
property. In this case the tenancy in common having been dissolved 
before the sale, there was no reason why Foster, himself, one of the 
former cotenants, might not have bought at this sale. Indeed, though a 
cotenant who buys in an outstanding title or lien upon the common 
property must hold it for the common benefit, he may become the 
purchaser at the sale of land to pay debts and hold the entire tract in 
his own right for the sale destroys the cotenancy. Jackson v. Beard, 
148 N.C. 29. 

Where one tenant in common has caused the sale by his failure to 
pay his share of the debt, he is not allowed to buy and hold for his 
own benefit because of the opportunity for fraud. Reed v. Buchanan, 
61 W. Va. 552, cited in McLawhorn v. Harris, supra. But in this case 
none of the debt was paid and the entire property having been sold 
under the mortgage, there is no reason why either tenant in common 
could not have bought the entire property, more especially as the 
unity of possession had been dissolved. Sutton v. Jenkins, 147 N.C. 
16;17 A. & BE. 711. 

In this case, moreover, the purchaser was not a tenant in common, 
but merely the wife of one of them, and had joined in the mortgage 
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simply to release her contingent right of dower. 
Affirmed. 


Cited: Ruark v. Harper, 178 N.C. 253; Gentry v. Gentry, 187 N.C. 
31; Kelly v. Davis, 211 N.C. 7; Sutton v. Kank, 211 N.C. 449; Hatcher 
v. Allen, 220 N.C. 410. 





R. A. CANTER v. 8S. S. CHILTON. 
(Filed 17 April, 1918.) 


1. Boundaries—Evidence——Declarations. 
Declarations as to definite markings of the corners of lands in contro- 
versy, made by one without interest, since deceased and before the con- 
troversy arose and sufficiently remote, are competent evidence. 


2. Limitation of Actions—Color—Adverse Possession-—Title—State. 


Evidence of necessary adverse possession and location of lands under 
color for thirty years is sufficient to take title out of the State; as, also, 
in this case, a grant from the State. 


3. Limitation of Actions——-Adverse Possession—Partition—Color—Bound- 
aries—Judgments—Deeds and Conveyamces. 


An entry upon and taking possession of lands under a judgment in par- 
tition proceedings constitute color of title, but it is necessary, in an action 
to recover the lands, for the party thus claiming, to introduce in evidence 
the petition, or a deseription of the land thus entered; and where he has 
failed to do so and introduces a later and sufficient deed to show color, 
his adverse possession will only be considered from the later period. 


4, Limitation of Actions—Adverse Possession—Color. 


Where the only disputed question in an action to recover lands is the 
dividing line between two adjoining owners, depending upon the location 
of a controverted corner, the question of adverse possession under color 
does not arise. 


(407) Cuivim action to recover a tract of land, tried before Harding, 
J., at April Term 1917 of Surry. 
From verdict and judgment for plaintiff the defendant appeals. 


Manning & Kitchin, S. P. Graves, and J. H. Folger for plaintiff. 
W. L. Reece and A. HE. Holton for defendant. 


Brown, J. The locus in quo is a small tract of land embraced by 
the letters G-E-B-C on map. The plaintiff owns the land on east 
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known as Besson lands and defendant the lands known as the McKin- 
ney lands on the west. The plaintiff claims that the true division line 
is the dotted line G to E, and defendant claims it is the solid line 
C to B. 
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The defendant excepts to the testimony of witness Wall, who (408) 
testified to the declarations of Louis Key and Enoch Johnson to 
the effect that the hickory and poplar marked the corner of the Beeson 
land. The witness testified that Key and Johnson were dead and that 
the poplar was Louis Key’s and the McKinney corner. It appears 
that the declarants had no interest in the land and that their declara- 
tions were made long before this controversy arose in 1911. The witness 
further testified that he saw Enoch Johnson point out the poplar and 
that he said it was the corner of the Beeson land and Key’s and Mc- 
Kinney’s corner. 

The evidence is clearly competent under numerous rulings of this 
Court. Halstead v. Mullen, 938 N.C. 252; Sullivan v. Blount, 165 N.C. 
7. 

The motion to nonsuit was properly overruled. 

There is evidence tending to prove that the plaintiff and those under 
whom he claims have been in actual possession of the land described in 
the complaint under color of title for more than thirty years. The evi- 
dence of their possession is full and consists of unequivocal acts of 
ownership testified to by witnesses Hill and Wall. 
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This is sufficient evidence to prove title out of the State, although 
the introduction of the Shoeber grant does that. In our opinion there 
is evidence sufficient to show that it covers the land claimed by plain- 
tiff. 

The defendant excepts to the following instruction: “The plaintiff 
contends that if you take the defendant’s own evidence, he began to 
clear it in 1908, and that he did not get his deed until 1905, and that 
acts of possession that he performed and the dominion or possession 
that he exercised over the land prior to the date of this deed in 1905; 
that he was there under nobody; that he was not there under color of 
title, but that his color of title began in him when he got his deed and 
the court charges you that this is true; that his color of title began 
when he got his deed.” 

This mstruction is correct so far as it applies to the evidence in this 
case. It is familiar law that color of title is given by descents cast and 
by judgments and decrees, as well as by deeds and other proper writ- 
ings 1 Cyc. 1088, 1100. An entry under partition proceedings consti- 
tutes good color. Smith v. Tew, 127 N.C. 299; Bynum v. Thompson, 
25 N.C, 579. So an entry upon and taking possession of land under a 
judicial decree is good color and this is generally true, although the 
decree is irregular or even void. 1 Cye. 1100, and notes. 

The defendant claims title to the McKinney land under a sale for 
partition made in 1902 and confirmed in 1903. The deed by the com- 
missioners to Chilton was executed 6 March, 1905. The defendant 
entered October, 1903. The defendant’s color would begin to take effect 

at time of his entry and possession but for the fact that the pe- 
(409) tition is not in evidence and the order of sale and confirmation 
contains no description of any land. 

There is nothing in the record purporting to describe any land 
claimed by defendant except the deed of 1905. While a judicial sale 
and the proceedings authorizing it are color of title, it must be shown 
that they cover and include the land upon which the entry is made 
by such authority. An instrument in order to operate as color of title 
to the claimant thereunder must sufficiently describe the land intended 
to be conveyed. 1 Cyc. 1085. 

The judge was, therefore, correct in his instruction, because no paper 
of any kind antecedent to the deed containing any description of the 
land had been introduced by defendant. Barker v. R. R., 125 N.C. 596; 
1 R.C.L. 718. 

The fact 1s the question of color of title does not arise upon the facts 
of this case so far as defendant is concerned. In any view of the evi- 
dence, if believed, the plaintiff has shown title to the Canter or Beeson 
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lands. The defendant claims nothing more than the adjoining tract, 
known as the McKinney land. The only controversy arises out of the 
location of the dividing line between the two tracts. 

The real dispute was as to the proper location of the hickory and 
poplar corner, the defendant claiming that the corner was on the bank 
of the branch. The land actually in dispute is that land embraced in 
the boundary between the corner as claimed by the plaintiffs and the 
corner as claimed by the defendant. 

The jury appeared to have settled the matter by adopting the plain- 
tiff’s contention. 

Upon a review of the record we find 

No error. 


Cited: Crocker v. Vann, 192 N.C. 480; Trust Company v. Parker, 
235 N.C. 333; Johnson v. McLamb, 247 N.C, 5388, 





(410) 
MRS. BETTIE A. PHILLIPS v. J. A. GILES, ADMINISTRATOR OF 
MARY J. RICHMOND. 


(Filed 24 April, 1918.) 


1. Limitation of Actions——New Promise—Statutes. 

Revisal, sec. 871, does not change the character or quality of the ac- 
knowledgment or new promise theretofore required to repel the bar of 
the statute of limitations in an action on contract, except that the new 
promise should be “in some writing signed by the party to be charged.” 


2. Same—Implication of Law—Promise to Pay. 


In order to revive a debt which is barred by the statute of limitations, 
there must be an express unconditional promise to pay the same in writ- 
ing or a written definite and unqualified acknowledgment of the debt as 
a subsisting obligation, signed by the debtor, ete., and from which the 
law Will imply a promise to pay. 


8. Same—Implication Repelled. 


Where the debtor has, by a signed written instrument, unqualifiedly 
and definitely acknowledged the debt as his subsisting obligation, the law 
will imply a promise to pay it, and it is sufficient to repel the bar of 
the statute of limitations unless there is something in the writing to repel 
such implication. 


4. Same. 
A paper-writing signed by a parent certifying that she owes her daugh- 
ter a sum of money, in a stated amount, for moneys she had borrowed 
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from her at various times, and stating the daughter was to have a certain 
sum of money from her estate, giving her reasons, is sufficiently definite 
to imply a promise to pay the amount of the debt, and as a new promise, 
to repel the bar of the statute of limitations. 


5. Instructions—Intimation of Opinion—Ultimate Facts. 


As to whether a fact is sufficiently proven by the evidence is within the 
province of the jury to determine, and upon which the court may not in- 
timate an opinion, Revisal, sec. 535; and this inhibition extends not only 
to the ultimate facts, but to all the essential inferences of fact arising 
from the testimony upon which the ultimate facts necessarily depend. 


6. Same-——~Limitation of Actions—New Promise—Wiring—Signature. 


Where an acknowledgment of a debt contained in a writing purporting 
{to have been signed by the debtor, is relied upon to repel the bar of the 
statute of limitations aS a new promise to pay, in an action thereon, and 
there is evidence that the signature was in the handwriting of the de- 
ceased debtor, the question as to whether the debtor signed it was an in- 
ference of fact for the jury to determine upon the evidence, and a charge 
by the court that the jury find the issue in the affirmative if they found 
the facts to be as testified is an expression of opinion on the ultimate fact 
to be proved, prohibited by statute, and constitutes reversible error. Re- 
visal, see. 535. 


Civin acrion, tried before W. A. Devin, J., and a jury at January 
Term 1918 of DurHam. 

The action, instituted apparently in 1917, was to recover the sum 
of $283.95, for money loaned by plaintiffs to defendant’s intestate. 

There was allegation with evidence on part of plaintiff tending to 
show that, in the years 1905-1908, and 1910, plaintiff loaned to intes- 
tate, who was her mother, different sums aggregating the amount in 
question, and in the fall of 1916, not long before intestate’s death, she 
executed a paper-writing, acknowledging said indebtedness in terms as 
follows: 

“Sept. 18, 1916: This is to certify that I, Mary J. Richmond, owe 
my daughter, Bettie M. Phillips, $283.95 (two hundred and eighty- 

three dollars and ninety-five cents) for borrowed money at 
(411) different times. And Bettie is to have $500 (five hundred dol- 
lars) out of my estate as a gift at my death, as the rest of the 

children has had something and Bettie nothing. Willie L. Richmond 
and Johnnie D. Richmond each got land. And Mary Fannie Chambers 
vot a $1,000 (thousand dollars), $500 (five hundred) as a gift and $500 
(five hundred) to take care of me as long as I live. 

“This I witness my hand and seal. 


(Signed) Mary J. RictMmonp.” 
That some time after intestate’s death and defendant’s qualification 
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as executor, plaintiff presented her claim and payment having been re- 
fused, plaintiff instituted the present suit. 

There was a denial of indebtedness and of execution of paper-writ- 
ing on the part of defendant and also plea of the statue of limitations. 

Plaintiff presented the paper-writing and offered evidenec tending to 
show that the signature was in the handwriting of her mother, the in- 
testate. T. B. Peirce, a witness, cashier of a bank in Durham, qualified 
as an expert in the handwriting of intestate, testified that such signa- 
ture was in her handwriting. On cross examination he admitted there 
were some minor differences, but adhered to his opinion that the signa- 
ture was in the handwriting of intestate, and plaintiff herself testified 
that such signature was in the handwriting of the intestate. 

It was insisted for defendant that the paper-writing in question was 
not sufficient to repel the bar of the statue of limitations otherwise ex- 
istent against plaintiff’s claim, and for that reason moved for judg- 
ment of nonsuit. Motion overruled and defendant excepted. 

The cause was submitted to the jury, who rendered verdict as fol- 
lows: 

1. Is the signature to the paper-writing, dated 18 September 1916, 
Exhibit 2, offered in evidence by the plaintiff, that of defendant’s in- 
testate, Mary J. Richmond? Answer: “Yes”’. 

2. What amount, if any, is plaintiff entitled to recover of the defend- 
ant? Answer: “$283.95 and interest.” 

The court charged the jury and defendant made exceptions as fol- 
lows: 

“Upon the view of law which the court takes in this case, two 1ssues 
are submitted to you: 

“1. Is the signature to the paper-writing dated 18 September, 1916 
(Exhibit No. 2), offered by plaintiff that of defendant’s intestate. 
Mary J. Richmond? (a) The court charges you if you find the facts 
to be as testified to by the witnesses, you will answer that issue ‘Yes,’ 
the evidence being that the signature is that of Mary J. Richmond. If 
you so find by your direction and with your consent J will write that 
answer for, ‘Yes.’” (b) 

To the foregoing part of his Honor’s charge between the letters (a) 
and (b) the defendant excepted and assigns the same as error. 

“OD What amount is plaintiff entitled to recover of defendant? (412) 
(c) If you find the faets to be as testified you will answer the 
second issue $283.95. If you so find, by your direction and with your 
consent I will write the figures $283.95 for you.” (d) 

To the foregoing part of his Honor’s charge between the letters (c) 
and (d) the defendant excepted and assigns the same as error. 
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Judgment on the verdict and defendant excepted and appealed, as- 
signing for error the ruling of the court as to the paper-writing being 
sufficient to repel the bar of the statute of limitations, the crrors noted 
to the charge. 


Bryant & Brogden for plaintiff. 
W.G. Bramham for defendant. 


Hoxe, J. Our statue on the question of preventing the bar of the 
statue of limitations by reason of a new promise, Revisal, sec. 371, is 
in terms as follows: 

“No acknowledgment or promise shall be received as evidence of a 
new or continuing contract, from which the statue of limitations shall 
run, unless the same be contained in some writing signed by the party 
to be charged thereby; but this section shall not alter the effect of any 
payment of principal or interest.” 

Authority on the subject is to the effect that it was not the meaning 
of this law in its terms or purpose to make any change in the character 
or quality of the acknowledgment or promise heretofore required to 
repel the bar of the statue except that the same should be “in some 
writing signed by the party to be charged.” Apart from this require- 
ment, therefore, our decisions both before and since are apposite to the 
true interpretation of the law. 

This position was fully recognized in the recent case of Shoe Store 
Co. v. Wiseman, 174 N.C. 716, and in that and many other well con- 
sidered cases on the subject, it is held that, in order to revive a debt 
which is barred by the statute, there should be an express uncondi- 
tional promise to pay the same or that there should be a definite, un- 
qualified acknowledgment of the debt as a subsisting obligation and 
from which the law will imply a promise to pay. Royster & Co. v. Far- 
rel and Wife, 115 N.C. 306; Taylor v. Miller, 113 N.C. 340; Faison v. 
Bowden, 72 N.C. 405; Moore v. Hyman, 35 N.C. 272; Smith v. Leeper, 
32 N.C. 86. 

In Faison v. Bowden, supra, it is held: “The new promise neces- 
sary to repel the bar of the statute of limitations must be definite and 
show the nature and amount of the debt; or must distinctly refer to 

some writing or to some other means by which the nature and 
(413) amount of the debt can be ascertained. Or there must be an 
acknowledgment of a present subsisting debt, equally definite 
and certain, from which a promise to pay such debt may be implied.” 

And in Smith v. Leeper, 32 N.C. 86, the true principle applicable 

is stated as follows: “To repel the statue of limitations, a promise to 
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pay must be proven, either express or implied. (2) The law will imply 
a promise when there is an acknowledgment of a subsisting debt, un- 
less there be something to rebut the implication.” 

The same position has been approved in the decisions of the Supreme 
Court of the United States dealing with the question. Thus, in Shep- 
herd v. Thompson, 122 US. at 235, Associate Justice Gray, delivering 
the opinion said: “But in order to continue or to revive the cause of 
action, after it would otherwise have been barred by the statue, there 
must be either an express promise of the debtor to pay that debt or 
else an express acknowledgment of the debt, from which his promise 
to pay it may be inferred. A mere acknowledgment, though in writing, 
of the debt as having once existed, is not. sufficient to raise an implica- 
tion of such a new promise. To have this effect, there must be a dis- 
tinct and unequivocal acknowledgment of the debt so still subsisting 
as a personal obligation of the debtor.” 

It is the principle very generally prevailing on the subject and 
would seem to be required with us by the phraseology of the statue it- 
self, which clearly recognizes that either a promise to pay or acknowl- 
edgment of the debt as an existent obligation will suffice, unless there 
is something to qualify the express promise or to repel that which the 
law would imply from the definite acknowledgment of the debt as a 
subsisting obligation. 

In the cases cited and relied upon by defendant, chiefiy Wells v. Hill, 
118 N.C. 900, and Helm Co., v. Griffin, 112 N.C. 356, the headnotes 
and some expressions in the opinions give countenance to the proposi- 
tion that, in such cases, there should be both an acknowledgment and 
a direct promise to pay, but a careful examination of the facts will 
disclose that in the latter, there was no acknowledgment of any debt as 
a subsisting obligation, but only that the defendant had formerly owed 
the plaintiff and the language of the instrument gave clear indication 
that no promise to renew the obligation or pay the same was intended. 
And in Wells v. Hill, supra, while there may have been an acknowl- 
edgment of the debt, the promise to pay was indefinite and conditional 
and the entire correspondence, the basis of the claim for a renewal, 
showed that there was no intent on the part of the promisor to recog- 
nize the debt as a subsisting obligation or to make an unconditional 
promise to pay. 

On the facts presented, therefore, both of those cases were well de- 
cided and neither, when properly interpreted, is opposed to the 
position that it will suffice to repel the bar when there is a (414) 
direct promise to pay the debt, written and signed by the party 
to be charged or a definite acknowledgment of the debt as a subsisting 
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obligation and nothing in the writing to qualify or repel the promise 
that the law will imply from such an acknowledgment. And, in the 
present case, we fully concur in his Honor’s view that the paper-writ- 
ing contains a definite acknowledgment of the debt and, on its face, 
gives clear indication that it was intended as a renewal of the obliga- 
tion as required by the statue. 

While we approve the ruling of his Honor in the respect suggested, 
we are of opinion that there must be a new trial of the cause by rea- 
son of an erroneous instruction on the issues submitted. It is the fixed 
principle in our system of procedure, both by statue and approved 
precedent, that a judge in charging a jury shall not give an opinion 
whether a fact is fully or sufficiently proven, “such matter being the 
true office and province of the jury.” Revisal, sec. 535. And it has been 
held with us in many well considered cases that the inhibition extends 
not only to the ultimate facts, but to all the essential inferences of 
fact arising from the testimony and upon which the ultimate facts 
necessarily depend. This principle, recognized by the Court in Bank 
v. Pugh, 8 N.C. 198, has been again and again approved in our cases. 
Forsyth v. Oul Mill, 167 N.C. 179; State v. R. R., 149 N.C. 508-512; 
State v. Damels, 1384 N.C. 671. In the Forsyth case, the correct princi- 
ple is stated by Brown, J., as follows: “The converse of the rule is 
true and for a stronger reason a verdict can never be directed in favor 
of a plaintiff when there is any evidence from which the jury may find 
contrary to the plaintiff’s contention or where there is evidence that 
will justify an inference to the contrary of such contention.” 

And in State v. R. R., supra, the Court said: “When there is conflict 
in the evidence on any essential feature of the charge (here an indict- 
ment), or when, though there be no such conflict, more than one infer- 
ence of fact is permissable, and any one of these make for defendant’s 
innocence, the question for such guilt or innocence is for the jury, and 
not for the court.” 

In the case presented the witness Peiree and the plaintiff herself, 
by the proper and legal interpetation of her evidence, gave 1t as their 
opinion that the signature to the paper-writing in controversy was In 
the handwriting of the intestate. The ultimate fact was whether she 
signed it or not. The evidence, consisting of these opinions, is relevant 
and permits the conclusion that intestate signed the paper, but on the 
record this was an inference of fact which the jury might or might not 
deduce from the testimony and which they should be allowed to deter- 
mine without expression of opinion from the judge. For this error there 
must be a new trial of the cause, and it is so ordered. 

New trial. 
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Cited: Irvin v. Harris, 182 N.C. 655; Tucker v. Ashcraft, 189 N.C. 
547; Smith v. Gordon, 204 N.C. 698; Fertihzer Co., v. Hardee, 211 
N.C. 656; Trust Co., v. Lumber Co., 221 N.C. 94, 95; Haines v. Clark, 
230 N.C, 752; McGowan v. Beach, 242 N.C. 77. 





(415) 
THE COMMERCIAL NATIONAL BANK OF RALEIGH v. THE SEABOARD 
AIR LINE RAILWAY COMPANY. 


(Filed 24 April, 1918.) 


1. Carriers of Goods—pPrincipal and Agent—Bills of Lading—Purchasers 


for Value—Receipt of Goods—Defenses. 

A common carrier is not bound by a bill of lading issued by its agent 
unless the goods be actually received for shipment, and the principal is not 
estopped thereby from showing by parol that no goods were in fact re- 
ceived, although the bill has been transferred to a bona fide holder for 
value, 


2. Pleadings—Demurrer—Carrier of Goods—Bills of Lading—Receipt of 


Goods. 

Where a bank sues a carrier to recover on a bill of lading attached to a 
draft it had discounted, and the complaint alleges that the draft had been 
returned unpaid, that the plaintiff was informed and believed that the 
carrier did not receive the goods: Held, a demurrer was good. 


3. Carriers of Goods—-Bills of Lading—Negotiable Instruments—Statutes. 


A bill of lading issued by the agent of the carrier is in the nature of a 
receipt, susceptible of explanation or contradiction, and is not negotiable 
in the ordinary application of the word to commercial paper; as to the 
effect on its negotiability by chapter 415, Laws of 1916, 39 W. S. Stat. at 
Large, part 1, p. 188, Quaere? 


Brown, J., did not sit or take part in the decision of this case. 


Crviu action, heard on demurrer to complaint, before Stacy, J., at 
January Term, 1918, of WAKE. 

The complaint alleged, in effect: “That 1t purchased for value, and 
is the owner of, certain bills of lading issued by the defendant company, 
through its local freight office in the city of Raleigh, which were made 
to the Raleigh Grain and Milling Company and endorsed to the order 
of plaintiff, on which bills of lading drafts were attached, drawn by said 
Raleigh Grain and Milling Company on the consignees, payable to 
plaintiff, which drafts plaintiffs discounted at their face value.” 

Then follows itemized statement of drafts and bills, giving names of 
consignees, etc., and aggregating $5,091.30. 
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“That said drafts were returned ‘not paid,’ with the information that 
no goods had been received by the consignees, and that plaintiffs is in- 
formed and believes that the defendant, the railroad company, did not 
receive the goods as represented by the bills of lading and no shipments 
were made on account thereof, and that the Raleigh Grain and Milling 
Company was totally insolvent.” 

Defendant demurs because it appears from the complaint that the 
goods, as represented by the bills of lading attached to the complaint, 
were not actually received by defendant, and defendant. is not bound 

thereby, although they have been transferred to a bona fide 
(416) holder for value, and that the copy of the form of bill annexed 

to complaint contains the notation, “Shipper’s load and count,” 
ete. 

There was judgment sustaining the demurrer, and plaintiff excepted 
and appealed. 


S. Brown Shepherd for plaintiff. 
Murray Allen for defendant. 


Hoxe, J. In Williams, Black & Co. v. R. R., 93 N.C. 42, it was 
held that “A common carrier is not bound by a bill of lading issued by 
its agent unless the goods be actually received for shipment and the 
principal is not estopped thereby from showing ‘by parol that no goods 
were in fact received, although the bill has been transferred to a bona 
fide holder for value.’ ” 

This decision, fully approved in the more reeent case of Peele v. 
Rk. R., 149 N.C. 390, has since been the accepted and unquestioned law 
of the State and to our minds the ruling is in accord with right reason 
and sustained by the decided weight of authority in other jurisdictions. 
Mo. R. R. v. McFaden, 154 US. 155; Pollard v. Vinton, 105 US. 7; 
Ray & Ray v. Northern Pacific R. R., 6 L.R.A. (NS.), 302; Baltimore 
Kh. Rh. v. Wilkins, 44 Md. 11; National Bank of Commerce v. R. R., 44 
Minn. 224. 

The position and the principles upon which it may be properly made 
to rest are very impressively stated by Mitchell, J., in the Minnesota 
case, supra, as follows: “The reasoning by which this doctrine is usually 
supported 1s that a bill of lading is not negotiable in the sense in which 
a bill of exchange or promissory note is negotiable, where the purchaser 
need not look beyond the instrument itself; that so far as it is a receipt 
for the goods it 1s susceptible of explanation or contradiction, the same 
as any other receipt; that the whole question is one of the law of 
agency; that it is not within the scope of the authority of the shipping 
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agent of a carrier to issue bills of lading where no property is in fact 
received for transportation; that the extent of his authority, either real 
or apparent, 1s to issue bills of lading for freight actually received; that 
his real and apparent authority, 2.e., the power with which his principal 
has clothed him in the character in which he is held out to the world... 
is the same, viz., to give bills of lading for goods received for trans- 
portation; and that this limitation upon his authority is known to the 
commercial world, and therefore any person purchasing a bill of lading 
issued by the agent of a carrier acts at his own risk as respects the 
existence of the fact (the receipt of the goods) upon which alone the 
agent has authority to issue the bill, the rule being that if the authority 
of an agent is known to be open for exercise only in a certain 

event or upon the happening of a certain contingency, or the (417) 
performance of a certain condition, the occurrence of the event, 

or the happening of the contingency, or the performance of the con- 
dition must be ascertained by him who would avail himself of the re- 
sults ensuing from the exercise of the authority. An examination of the 
authorities also shows that they apply the same principle whether the 
bill of lading was issued fraudulently and collusively, or merely by 
mistake.” 

And further in the opinion, while recognizing the force of the oppos- 
ing position, going so far as to say that if the question was res integra, 
it might be allowed to prevail the learned judge gives the practical sug- 
gestions in support of the court’s decision as follows: 

“But, on the other hand, it may be said that carriers are not in the 
business of issuing and dealing in bills of lading in the same sense in 
which bankers issue and deal in bills of exchange; that their business 
is transporting property; and that if the statements in the receipt part 
of bills of lading issued by any of their numerous station or local agents 
are to be held conclusive upon them, although false, it would open so 
wide a door for fraud and collusion that the disastrous consequences to 
the carrier would far outweigh the inconvenience resulting to the com- 
mercial world from the opposite rule. It is also to be admitted that it 
requires some temerity to attack either the policy or the soundness of a 
rule which seems to have stood the test of experience, which has been 
approved by so many eminent courts, and under which the most suc- 
cessful commercial nation in the world has developed and conducted 
her vast commerce ever since the inception of carriers’ bills of lading.” 
Suggestions that to our minds embody the weightier reason. 

It is argued for the plaintiff that as a recent Federal statute, chapter 
415, Laws 1916, 39 U.S. Stat. at Large, part 1, p. 538, makes these bills 
of lading negotiable, the question of public policy involved in these 
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cases and so far as the Federal decisions are concerned, is no longer of 
weight, , 

On a cursory examination of the statute in question, there is doubt if 
the law does or was intended to make bills of lading negotiable in the 
full sense of the term, that is, to the extent that ordinary commercial 
paper is so. Nat. Bank v. R. R., supra, and see an interesting article 
on this subject in Michigan Law Revew for April, 1918, p. 402. But 
if this be conceded, the fact that such a law was deemed necessary to 
bring about a change and that Congress considered the subject with its 
attendant results of such perplexity and importance as to require a 
statute of 45 sections to deal with it adequately and safely, makes 
rather against the plaintiff’s position as to what the law now is, for ours 
is only the jus dicere and leads to the conclusion also that, 1f any 

change is found desirable, it should be by the law-making body, 
(418) where all the practical suggestions that are presented in such 
a problem may be fully discussed and determined. 

As now advised, we must adhere to our former decision and the judg- 
ment for defendant is affirmed. 

Affirmed. 


Cited: Riff v. R. R., 189 N.C. 588. 





R. W. McLEAN et au. v. D. A. MCDONALD Er at. 
(Filed 24 April, 1918.) 


1. Appeal and Error—Motions—Docket and Dismiss—Appellee’s Laches. 

Where the appellant has failed to docket his appeal as required by 

Rule 5 of the Supreme Court, the right of the appellee to dismiss under 

Rule 17 must be exercised before the appellant has complied with the 

rule, and if appellee’s motion is made thereafter his right to dismiss at 
that term is barred by his own laches. 


2. Same—Printing——Record—RBriefs. 

Where the appellee has lost his right to docket and dismiss the appel- 
lant’s case at the first term of the Supreme Court next ensuing that of 
the trial, and the appeal goes over to the next term of the Court, a motion 
by appellee at this term to dismiss for failure to print the record or file 
printed briefs is premature. 


3. Appeal and Error-—Motions—Docket and Dismiss—Appellee’s Laches 
——Assignment of Error. 

Where an appeal goes over to the next term of the Supreme Court for 

failure of appellee to docket and move to dismiss it in time, a motion to 
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dismiss for appellant’s failure to comply with Rule 19 (2) in not properly 
grouping and numbering his assignments of error, is premature. 


AppreaL by plaintiffs from Long, J., at September Term 1917 of 
Moore. 


Plaintiffs not represented in this Court. 
H. F. Seawell for defendants. 


CuarkK, C. J. The appellee moves to dismiss the appeal upon the 
following grounds: 

1. That the transcript was not docketed “seven days before entering 
upon the call of the docket of the district to which it belongs,” as re- 
quired by Rules 5, 7, and 17 of this Court. 

2. “The assignments of error are not grouped and separately num- 
bered, immediately before or after the signature to the case on appeal, 
or elsewhere in the transcript, as required by Rule 19 (2).” 

3. The appellant failed to “file brief by 12 o’clock, noon, on (419) — 
Tuesday of the week proceeding the call of ithe district. to which 
the cause belongs,” as required by Rule 34. 

This case was tried at September Term 1917 of Moore, and if not 
docketed at our last term (as it might have been), it was required 
under the rule to be docketed at this term, being the first term of this 
Court beginning after the trial below. Rules 5 and 17 require that, in 
order to be heard at this term, the appeal must be docketed “seven 
days before entering upon the call of the docket of the district to 
which it belongs.” Rule 17 provides that if not docketed by that time 
at this term the appellee may file a certificate in the form required by 
that rule, and have the appeal dismissed. But there is the further 
provision in Rule 5: “If not so docketed, the case shall be continued 
or dismissed under Rule 17, if the appellee files a proper certificate 
prior to the docketing of the transcript.” 

In Tripplett v. Foster, 118 N.C. 389, it is held, “A motion to docket 
and dismiss an appeal made at the first term after the trial below will 
not be entertained when the appellant brings up and dockets his tran- 
script at that term before the motion to dismiss.” This case itself cites 
precedents and the citations thereto are set out in the Annotated Edi- 
tion. The authorities to this effect are reviewed and reaffirmed in Bene- 
dict v. Jones, 181 N.C. 473, and cases cited thereto in the Annotated 
Edition. In that case it is said: “Of course if the appeal is not docketed 
till after the termination of the next ensuing term (after the trial), it 
will be dismissed. Burrell v. Hughes, 120 N.C. 277; S. v. James, 108 N. 
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C. 792. The laches of the appellee in not moving to dismiss under Rule 
17, as soon as he might, will not authorize the appellant to docket after 
that term.” The motion of the appellee to discuss under Rule 17 must, 
therefore be denied. It was the appellee’s fault that he did not docket 
and move to discuss under Rule 17 before the appellant docketed the 
transcript at this term. Gupton v. Sledge, 161 N.C. 214, citing Bene- 
dict v. Jones, 181 N.C. 473, and Laney v. Mackey, 144 N.C. 630. 

In Gupton v. Sledge, the Court says: ‘The case thus being docketed, 
though too late for hearing at this term, a motion to dismiss for failure 
to print the record and file printed brief cannot avail, as these things 
are required to be done at the time required before the call for hearing 
at the next term.” This disposes of the third ground of the appellee’s 
motion to dismiss. 

For the same reason we cannot now consider the other ground of his 
motion that “the assignments of error are not grouped and separately 
numbered in the transcript on appeal in accordance with Rule 19 (2).” 
That is a matter which will come up when the case is regularly reached 

for argument, At present it is continued under Rule 5, and is not 
(420) before us. It may be that if there is a defect to this effect, the 

appellant may take steps to cure the same by a certiorari or 
otherwise before the case is reached for argument at next term. 

Motion denied. 





In Re WILL o— AUGUSTA CHISMAN. 
(Filed 24 April, 1918.) 


1. Wills—Execution-—Burden of Proof. 
Upon the issue of devisavit vel non raised by caveat and tried in Supe- 
rior Court, the burden of proof is on the propounder to establish the form- 
al execution | of the will, 


2. Wills—Affidavits—Solemn Form-—Evidence, Corroborative—Evidence, 
Substantive. 


The affidavits. of witnesses to a will probated in common form before 
the clerk may not be used as substantive evidence on the trial of the 
issue of devisavit vel non in the Superior Court, and is only admitted 
therein in corroboration of the testimony of such witnesses; and where it 
is not in corroboration, but such witnesses have testified that they did not 
know the mental capacity of the testator at the time, the affidavits to me 
contrary are inadmissible. 
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3. Wills—Evidence—Deceased Persons -—— Conversations — Witnesses — 
Interest. . 

Testimony of a principal beneficiary under a will being tried in solemn 
form, upon caveat filed, that the testator told her she was “willing” her 
her property, and that she, the testatrix, had changed a former will, etc., 
is incompetent as a conversation with a deceased person, under Revisal, 
sec. 1631, by one interested in the result of the action, and directly tend- 
ing to establish mental capacity and lack of undue influence. Rakestraw 
v. Pratt, 160 N.C. 487, cited and distinguished. _ 


AppraL by William Wade Chisman, Mary Carr Williamson, and 
H. H. Williamson, caveators, from an issue of devisavit vel non, tried 
before Harding, J., at Fall Term 1917 of Sroxzs, upon the following 
issue: | 

Is the paper-writing propounded for probate and every part thereof 
the last will and testament of Mrs. Augusta Chisman? Answer: “Yes.” 

From the judgment rendered caveators appealed. 


Lows M. Swink and J. E. Alexander for propounders. 
N. O. Petree, C. O. McMichael, and B. B. Jones for caveators. 


Brown, J. After the two witnesses to the will, Franklin and Young, 
had been examined, the propounders offered their affidavits 
taken before the clerk when the will was probated in common (421) 
form. These were admitted as corroborative evidence. _ 

The probate of a will in common form is an ex parte proceeding, and 
no one interested is before the clerk except the propounders and wit- 
nesses. When an issue of devisarit vel non 1s raised by caveat, it is tried 
in the Superior Court in term by a jury. Upon such trial the pro- 
pounder carries the burden of proof to establish the formal execution of 
the will. This he must do by proving the will per testes in solemn form. 
He must call the subscribing witnesses or by accounting for their ab- 
sence resort to the next best competent evidence obtainable. In re 
Hedgepeth, 150 N.C. 151. The proceedings in common form before the 
clerk are ex parte, and not binding on the caveators, who were not 
parties. The affidavits of the witnesses are not substantive evidence, 
except in certain cases provided by the statute. 

After the witnesses for the will have been sworn and examined, their 
affidavits are competent evidence only to corroborate them and the affi- 
davits of Franklin and Young were so offered. The objection that the 
affidavits did not tend to corroborate the witnesses should have been 
sustained. 

It was the mental capacity of the testatrix, as well as undue influ- 
ence, that was in issue. Upon their examination as witnesses when sub- 
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ject to cross-examination, both witnesses testified that they did not 
know what her mental condition was and could not testify to it. In 
their affidavits taken by the clerk in the usual formula, the witnesses 
deposed that “Mrs. Augusta Chisman was of sound mind and memo- 
ry.” 

The affidavits did not corroborate the witnesses and not being cor- 
roborative, they should have been excluded. As presented to the jury, 
they had the force and effect of substantive evidence as to her mental 
condition. Evidence competent solely as corroborative must tend to 
corroborate, otherwise it should be excluded. 

Upon the trial Mrs. Martha Hanes, the principal beneficiary under 
the will, was offered as a witness by the propounders. She was asked 
this question: 

“What do you know about the preparation of this will, if anything? 

“Objection by caveators. Overruled. Exception by caveators. 

‘A. She told me she had made her will willing me her property; that 
she had changed the first will leaving my sister out, and that she copied 
this from the first will so that she would know that it was written cor- 
rectly.” 

The objection should have been sustained, as the witness was a bene- 
ficiary and directly interested in the result of the proceeding. 

As long ago as 1879 it was held that the propounders and caveators 

to a contested will are parties to the proceeding within the spirit 

(422) and meaning of section 343, Code, now Revisal, sec. 1631, which 

| excludes the testimony of parties in certain cases. Pepper v. 
Broughton, 80 N.C. 251. 

It is true that this Court has held in McLeary v. Norment, 84 N.C. 
235, and more recently in Rakestraw v. Pratt, 160 N.C. 487, that “In 
an action to set aside a deed or will on the ground of mental incapacity 
of the maker or testator at the time of its execution, it is competent for 
a witness, after testifying as to his opinion, that the maker or testator 
was mentally incompetent at the time of the execution of the deed or 
will, to further testify as to such communications or conversations he 
had had with him upon which his opinion was founded; and as to such 
the provisions of Revisal, sec. 1631, prohibiting evidence of transac- 
tions with a deceased person do not apply.” 

This case, however, does not come within the scope of those prece- 
dents. 

The evidence of the witness tended directly to establish the will and 
to prove that it was the free and voluntary act of the testatrix and also 
to contradict the charge of undue influence alleged by the caveators 
and submitted to the jury under the issue. 
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It is held that a witness, devisee under a will executed in January, 1s 
not competent upon a trial of an issue of devisavit vel non, to speak of 
conversations with testator tending to impeach a will executed in May 
thereafter. Hathaway v. Hathaway, 91 N.C. 189. 

Again it is held that it was not competent to prove by a witness cav- 
eator, interested in the result, declaration of testator offered for the 
purpose of showing undue influence. Lineberger v. Lineberger, 1438 
N.C, 229. 

The conversation with the testatrix testified to by the witness was 
not a casual conversation upon some indifferent subject, admitted in 
evidence as a basis for forming an opinion upon the sanity of the testa- 
trix, but the declarations constitute very vital evidence tending to 
establish the will and to rebut the charge of undue influence. Such dec- 
laration may not be proven by a witness interested in the result of the 
action. Bunn v. Todd, 107 N.C. 266. 

New trial. 


Cited: Bissett v. Bailey, 176 N.C. 45; In re Lowe, 180 N.C. 149; 
In re Hinton, 180 N.C. 211; In re Southerland, 188 N.C. 328; In re 
Mann, 192 N.C. 250; In re will of Brown, 194 N.C. 595; Mills v. Mills, 
195 N.C. 598; In re will of Brown, 208 N.C. 349; Wells v. Odum, 205 
N.C. 111; In re will of Rowland, 206 N.C. 457; In re will of Plott, 211 
N.C. 452; Bailey v. McLain, 215 N.C. 161; In re will of West 227 N.C. 
211; In re will of Puett, 229 N.C. 14; In re will of Etheridge, 231 N.C. 
508; Brisste v. Craig, 232 N.C. 704; In re will of Morrow, 234 N.C. 
368, 369; In re will of Bartlett, 2835 N.C. 491; In re will of Crawford, 
246 N.C. 324. 





(423) 


C. ©. TAYLOR v. CITY OF GREENSBORO. 
(Filed 24 April, 1918.) 


1. Municipalities—Cities and Towns—Charter-—Amendments — Ballots— 
Elections—Schools—Taxation. 

Upon a referendum by valid town ordinance to ascertain by ballot the 
will of the voters upon the question of an amendment to the charter to 
create a school board and increase the minimum rate of taxation for 
school purposes, the result in favor of the amendment will not be declar- 
ed void because the ballots were small rectangular papers of two kinds, 
upon one being printed ‘‘For the proposed amendment to the city charter,” 
and upon the other “Against the proposed amendment to the city charter,” 
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.-the-regulation in the existing charter as to the kind of ballot to be used 
being directory only. 


2. Municipal Corporations—Cities and Towns—Election — Voting Places 
— Booths. 

Where it is admitted that no voter had been interfered with or pre- 
vented from voting a free ballot at a municipal election to change the 
charter, it becomes immaterial that no place had been provided with 
booths in which the voters could retire to prepare their ballots. 


3. Municipal Corporations—Cities and Towns-—-Charter—Amendments— 
Education—Taxation—Coordinate Government. 

An amendment by referendum made to a city charter under ordinance 
passed in pursuance of chapter 186, Public Laws 1917, and of the recent 
constitutional amendments creating a board of education with power to 
ascertain and certify the necessary amount of a tax necessary to main- 
tain the schools to be levied by the town commissioners, does not create a 
separate and unrelated corporation, but a coordinate branch of the city 
government under the express and valid legislative power conferred. 


4. Constituitonal Law—Municipal Corporations— Eminent Domain-— 
Schools Taxation. 


The question as to the constitutionality of such parts of chapter 136, 
Public Laws 1917, as confer upon municipalities the right to pass ordi- 
nances conferring the power of eminent domain, does not invalidate an 
ordinance or arise in its construction, referring to the voters the question 
of amending its charter by creating a board of education and authorizing 
the raising of a minimum tax levy for the maintenance of its schools, or 
affect it. 


5. Municipal Corporations—Cities and Towns-—-Charter—Amendments—— 
Ballots—Elections. | 


Where the question of amending a city charter in several respects are, 
under a valid ordinance, submitted to its voters upon ballots expressing 
the choice of the voter as either for or against the amendment, the forms 
of the ballots are sufficient. Bank v. Winston, 158 N.C. 512, cited and 
distinguished. Sembile, the method of submitting the question is regu- 
lated by the Legislature and not restricted by the Constitution. 


(424)  Appray by plaintiff from Adams, J., at March Term 1918 of 
GUILFORD. 

This is an action brought by the plaintiff, a citizen and taxpayer of 
the city of Greensboro, for the purpose of having an election declared 
void. The election was held upon a referendum submitting to the voters 
a ordinance passed by the board of commissioners of said city for the 
creation of a school board and increasing the maximum rate of tax- 
ation for school purposes from 30 cents to 50 cents. 

The case was heard in the Superior Court of Guilford County by 
Adams, J., upon complaint; answer, and facts agreed. The judge ren- 
dered the following judgment and opinion. | 
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“This cause is heard on an agreed statement of facts. 

“The plaintiff asks that the election referred to in the pleadings be 
declared void, and that the defendants be enjoined from exercising any 
right or power which the election purports to confer. He bases his 
prayer for judgment upon the allegations in Pereerapne 11, 18, 14, and 
15 of the complaint. 

“1, The plaintiff claims that the ballots cast were not of the pre- 
scribed form. It is agreed that the ballots were small rectangular pieces 
of paper of two kinds; that upon one were only the words, ‘For the 
proposed amendment to city charter,’ and upon the other only the 
words, ‘Against the proposed amendment to city charter’; that the res- 
olution providing for the election was adopted after six days from the 
date it was introduced, and was published once a week for four weeks 
in two daily newspapers in the city; that the number of registered 
and qualified voters was 791; the number of voters cast for the amend- 
ment 414, and against the amendment 58—leaving 319 of those quali- 
fied not voting. There is no suggestion in the facts agreed that the 
voters did not comprehend the purpose and scope of the proposed 
amendment. The clause ‘stating the nature of the proposed ordinance’ 
(Charter, sec. 29 B) is directory, even if it be conceded that the nature 
of the proposed ordinance is not stated in the ballot. The form of the 
ballot in my opinion does not vitiate the election. 

“2. The plaintiff insists that the election is void because the board of 
commissioners failed to provide a place in which the voter might pre- 
pare his ballot in secret. It is admitted that no booth was provided, 
and that persons who were not election officials or officials of the city 
were permitted to stand within a few feet of the ballot box. This ques- 
tion becomes academic upon the express admission that no person was 
interfered with in voting or prevented from casting a free ballot. 

“3. The plaintiff contends that the board of education is not lawfully 
constituted, and that the attempt to vest in this board the powers of a 
body politic is ultra vires. He argues that the election of the 
board of education of commissioners is the creation by the (425) 
municipality of a distinct corporation which has no power to 
levy a tax or to condemn land. Chapter 136, Public Laws 1917, was 
enacted pursuant to the admendments of Article 8 of the Constitution. 
While the board of education may say what tax within the prescribed 
limits is necessary to maintain the schools, the tax is to be levied by the 
board of commissioners; and while it is made the duty of the board of 
commissioners to levy the tax certified by the board of education, the 
latter, in contemplation of the act of 1917, is not a separate and unre- 
lated corporation, but a coordinate branch of the city government 
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which, under the express legislative power conferred, is authorized to 
ascertain and certify the rate of taxation necessary to the maintenance 
of the city schools. | 

. “As to the right. of eminent Sinaia, The General eectails: usually 
confers this power. But the act of 1917 specially provides that the leg- 
islative power of the governing body of a city may be exercised as pro- 
vided by an ordinance or a rule adopted by it. The correct interpreta- 
tion of this law would probably lead to the conclusion that the board 
of education is empowered to condemn land by virtue of the ordinance 
adopted in the exercise of legislative authority, but a decision of the 
question is not necessary for this reason: It is not alleged in the com- 
plaint nor does it appear in the facts agreed that the board of educa- 
tion has undertaken to condemn the plaintiff’s property or to exercise 
the right of eminent domain. It would be vain to declare the election 
illegal upon the possibility of a contingency that may never occur. The 
same principle applies to the plaintiff’s argument concerning the diver- 
sion of school taxes. Until such diversion is attempted the judgment of 
the court would be premature. 

“4. The plaintiff alleges that in the election two district and unre- 
lated propositions were combined and voted for on a single ballot, to 
wit, the creation of the board of education and the increase of the 
maximum tax rate. He contends that the election for this reason is in- 
valid. In my opinion the objection is not fatal to the election. 

“The facts in the case of Winston v. Bank, on which the plaintiff re- 
lies, are distinguishable. Moreover, in that case it is held that the 
method of voting on the proposition of municipal indebtedness under 
ordinary conditions is for the Legislature. But the very purpose and 
effect of the act of 1917 are to confer upon municipal corporations leg- 
islative powers which may be exercised as prescribed by an ordinance 
of the municipality. In the exercise of its legislative power the city 
adopted an ordinance prescribing the form of the ballot and regulating 
the machinery of the election, and thereby respected the legal principle 
stated in the case on which the plaintiff relies. It will be observed that 

the proposed increase in the tax was adopted with the approval 
(426) of a majority of the qualified voters, and not by a mere ma- 

jority of the votes cast. Upon the pleadings and the facts agreed, 
it is ordered and adjudged that plaintiff take nothing by his action 
and the defendants go without day and recover costs.” 

From the judgment plaintiff appeals. 


R. D. Douglas and Brooks, Sapp & Kelly for plaintiff. 
Charles A. Hines and R. C. Strudwick for defendant. 


N.C] SPRING TERM, 1918. 453 
CHEMICAL Co. v. BASS. 


Brown, J. For the reasons so clearly stated by the learned judge of 
the Superior Court, we are of opinion his judgment should be affirmed. 

The case of Bank v. Winston, 158 N.C. 512, presented a very differ- 
ent question from the one involved in this case. In that case it is held: 
“When a popular vote is required to authorize or validate a municipal 
indebtedness, the proposition should be single, and when the question 
presented embodies two or more distinct and unrelated propositions, 
and the voter is only afforded an opportunity to express his preference 
or decision on a single ballot, and on the question as an entirety, the 
election as a rule is invalid and, on objection made, in apt time and in 
a proper way, may be disregarded and set aside.” 

It is also held that the method of submitting the matter to a vote of 
the people is not fixed by the Constitution, but is regulated by the Leg- 
islature. 

There was only one proposition submitted to the voters of Greens- 
boro, and that was to amend the city charter in two particulars. A 
proposition could be submitted to amend a section of a city charter in 
a dozen particulars, and yet it would be but one proposition and re- 
quire but one ballot for or against the amendment. Briggs v. Raleigh, 
166 N.C. 149; Keith v. Lockhart, 171 N.C, 481. 

Affirmed. 


Cited: Lazenby v. Commissioners, 186 N.C. 550; Jameson v. Char- 
lotte, 239 N.C. 691. 





SOUTHERN CHEMICAL COMPANY vy. J. C. BASS anp J, A. ADAMS. 
(Filed 24 April, 1918.) 


1. Attorney and Client—Judgment—Consent. 

Where an action upon contract and also in tort for embezzlement is 
alleged, it is within the scope of the employment of the attorney for the 
defendant to consent to a judgment upon the contract alone, excluding 
that upon the tort. 


2. Same—Partnership. 

Where a member of defendant partnership consents that judgment be 
entered against the firm in open court, through their attorneys, the con- 
sent is that of a partner, rather than that of the attorney, and is binding 
upon the defendant firm. 
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8: Same—Burden of Proof. 


Where consent judgment has been entered against a defendant partner- 
ship in open court, in the presence of a partner of the firm representing 
it, the burden of proof is on the other partner, absent at the time, to show 
the lack of authority of the attorneys to consent thereto, on his motion to 
set it aside upon that ground, the law presuming that such authority 
existed. 


4, Judgment—Consent—Partnership—Motion to Set Aside—Laches. 


A member of a partnership against which a consent judgment has been 
entered in open court, in his absence with the approval of another mem- 
ber of the firm, is charged with knowledge thereof, and his motion to set 
it aside will be barred by his laches in failing to act cnerennes in this case 
for over seven years. . 


WALKER, J., concurring. 


Motion by defendants to set aside judgment, heard by Shaw, J., at 
January Term 1918 of Forsyru. 

The court found the facts and rendered judgment as follows: 

“1. That the defendants were personally served with process by the 
sheriff of Surry County and that they were represented in the litigation 
by Watson, Buxton & Watson as counsel, who filed answer in their be- 
half to the complaint of the plaintiff. 

“2. That when the case was called for trial in the Superior Court of 
Forsyth County, C. B. Watson, of counsel for the defendants, in the 
presence of the defendant J. C. Bass stated in open court that 1f plain- 
tiff would waive the charge of fraudulent misappropriation of the mon- 
eys and property of the plaintiff, as alleged in the complaint, that the 
defendants would agree to allow judgment to be entered for the amount 
of the debt as alleged in the complaint; that plaintiff accepted this 
proposition and judgment was entered as appears of record. 

“914, That defendant Adams was not present when judgment was 
taken, and there is no sufficient evidence that he agreed to same or had 
any notice that said judment had been taken until the fall of 1917. 
That the defendant Bass was the active manager of the defense and 
consented to said judgment, and in no view of the case was there any 
fraud in procuring said judgment. The court further finds that said 
debt has not been paid off and discharged before judgment was entered, 
as the court is satisfied from the high character and ability of counsel 
representing defendants that they would have permitted judgment 

upon a discharged debt to be taken against their client. 
(428) “3. That the judgment as appears of record was prepared by 
C. B. Watson, of counsel for defendants, and was signed in open 
court by his honor Judge B. F. Long, who was the judge Pienaine 2 at 
May Term 1910 of the Superior Court of Forsyth County. 
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“4, That said judgment in June, 1910, was transcripted and docketed 
in the Superior Court of Surry County, and that execution was issued 
thereon in July, 1910. 

“5. That since the entry of said judgment and prior to the filing of 
the motion in this cause by the defendants both C. B. Watson and J. C. 
Buxton have died. 

“6. That subsequent to the entry of this judgment and the tran- 
scripting of same to the Superior Court docket of Surry County all of 
the property and effects of the Southern Chemical Company, including 
this judgment, was purchased by the Virginia-Carolina Chemical Com- 
pany without notice of any of the things alleged by the defendants in 
this motion, and this company is now the holder and owner of said 
judgment for value; that the Southern Chemical Company has been 
dissolved and its assets have been distributed amongst its stockholders 
and it is no longer in business. 

“Upon the foregoing findings of fact, and upon motion of Louis M. 
Swink and Manly, Hendren & Womble, attorneys for the Virginia-Car- 
olina Chemical Company, it is ordered and adjudged that this motion 
be dismissed and that the defendants be taxed with the costs by the 
clerk of this court.” 

The defendants appealed. 


Louis M. Swink and Fred S. Hutchins for plaintrff. 
Raymond G. Parker and T. W. Kallan for defendant. 


Brown, J. It follows as a matter of course that the judgment can- 
not be set aside as to defendant Bass, as he was present in court and 
personally consented to it. 

We are also of opinion that the court properly refused to set it aside 
as to Adams. 

1. Adams and Bass were copartners and had employed most reputa- 
ble counsel to conduct their defense. The copartner Bass was entrusted 
by the firm with the management of the action. The complaint alleged 
a cause of action in contract, a simple indebtedness, and another cause 
of action in tort, embezzlement and willful misappropriation of plain- 
tiff’s property by the copartnership. 

When the case was called for trial the counsel for defendants per- 
mitted judgment to be entered for the debt, the allegation of embezzle- 
ment having been withdrawn. The managing partner being present in 
court; consented to this. 

It was well within the scope of counsel’s authority to consent (429). 
to such a disposition of the case in their client’s interest. Doubt- 
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less those experienced attorneys felt they could successfully meet the 
charge of embezzlement, but could not defeat the debt. Harrston v. 
Garwood, 123 N.C. 345. 

But consenting to the judgment was not really the act of counsel, but 
that of the managing partner, who was present directing their action 
and that is binding on Adams. 

2. The burden of proof was on Adams to satisfy the Judge that he 
did not consent to the judgment, and he has failed to offer sufficient 
evidence. 

The law presumes the attorneys had the necessary authority and the 
burden 1s on the party seeking to set aside a consent judgment to prove 
that no such authority existed. Gardiner v. May, 172 N.C. 192. 

3. The defendants have been guilty of great laches in making their 
motion. ‘The judgment was rendered in May, 1910. This summons was 
served personally on both partners. It is claimed by Adams that he did 
not know of the rendition of the judgment until 1917. He knew of the 
pendency of the action and that his partner was supervising and at- 
tending to its defense. He is guilty of laches in not inquring as to its 
disposition. He is charged with such knowledge as an inquiry would 
have disclosed. He cannot be permitted to wait nearly eight years and 
then say that he did not know that his suit had ended in a judgment 
against him. Besides as his partner was acting for the firm, he is 
charged with such knowledge as his partner had. 

Affirmed. 


Waker, J., concurring: The conclusion of the Court is, in my 
opinion, correct, but the reference to Hairston v. Garwood, 123 N.C. 
345, in the connection it is placed, may seem to go beyond what that 
case decides. There the defendant asked to set aside the judgment as 
being irregular and as taken on account of his excusable neglect. The 
presiding judge mercly held that it was not irregular, and refused to 
set it aside, and that ruling was affirmed on appeal, but the learned 
justice who wrote the opinion of this Court said: “If the judgment had 
shown upon its face that it had been entered as the result of a com- 
promise made by the attorney, and that the Judgment had been 
entered by his consent, the question would be a very different one from 
the one presented by this record. That question is not beefore us, and 
we need not discuss it. On the subject, however, the case of Moye v. 
Cogdell, 69 N.C. at p. 95, may be read with interest.” In Moye v. 
Cogdell, supra, the Court held as shown by the headnote, that “An 
attorney cannot compromise his clent’s case without special authority 

to do so, nor can he, without such authority, receive in pay- 
(430) ment of a debt due his chent anything except the legal currency 
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of the country or bills which pass as money at their par value by the 
common consent of the community. A subsequent ratification of the 
acts of the attorney is equivalent to a special authority previously 
granted to do those acts, but it must be the ratification of the client 
himself and not of his agent.’ See Cox v. Bogden, 167 N.C. 320; Lance 
v. Russell, 157 N.C. 448. 

_ There is a presumption that an attorney has the requisite power to 
act where a judgment is taken against his chent (Gardner v. May, 172 
N.C. 192), for having the apparent authority, the law will not pre- 
sume that he has committed a wrong and acted without the actual au- 
thority. We said in Harrill v. R. R., 144 N.C. 548: “The counsel who 
signed the case agreed in behalf of the defendant was actually its 
attorney at the time, and representing it in this case at the term of the - 
court when the case was settled. He had, apparently, all the authority 
necessary to act in the premises, and because he failed to observe spe- 
cial private instructions as to the manner of defending the suit is no 
reason in our opinion, under the circumstances of this case, why the 
judgment should be set aside, as he appeared to be clothed with general 
authority to act for the defendant. Greenlee v. McDowell, 39 N.C. 
485: Branch v. Walker, 92 N.C. 89; Beck v. Bellamy, 93 N.C. 129; 
Weeks on Attorneys, sec. 222; Rogers v. McKenzie, 81 N.C. 164.” And 
this authority to act for his client extends to and embraces all things 
done within the scope of his authority, as held in Westhall v. Hoyle, 
141 N.C. 337. The presumption that he has acted within the limit of 
his authority will be indulged, even where he agrees to a compromise 
or settlement of his client’s interests, in the absence of evidence to the 
contrary. 

In this case there was previous consent by the cilents to what was 
done. The firm was represented by one of the copartners, who was 
clothed with full power to act in the matter for the partnership and, of 
course, his consent, which was given to the attorneys, clothing the 
latter with the necessary authority to act, as they did, in agreeing to 
the judgment. 

So that, however derived, the power existed, and the action of the 
attorneys was fully justified. 

I am rather inclined to the opinion that in this case the attorneys 
were exercising their ordinary authority in the course of the litigation, 
and not surrendering, sacrificing, or even compromising any right of 
their client. It was a chance between evils, or the selection of chances, 
and they properly chose the lesser of the two in the one case, and the 
less hazardous of the two in the other, by eliminating the fraud, which 
was the dangerous element, and letting judgment go by default for the 
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debt, as it does not appear that their client had any real or 
(481) meritorious defense to the cause of action for the same, and if he 
had, the attorneys do not seem to have been informed of it. 
They were merely serving their client by exercising their judgment 
and professional skill in his behalf and in furtherance of what they 
deemed to be his best interest, as was done in Harrill v. R. R., supra. 
It would seem that defendants have been tardy in asserting their claim. 
They were a long time finding out that they had been wronged, and 
were guilty of such laches as should bar their present application for 
relief, 


Cited; Bizzell v. Equipment Co. 182 N.C. 101; Board of Education 
v. Commissioners, 192 N.C. 279; Bank v, Penland, 206 N.C. 324; Deitz 
v. Bolch, 209 N.C. 205; Keen v. Parker, 217 N.C. 389, 890; Harring- 
ton v. Buchanan, 222 N.C. 700. 





A. D. DUMAS vy. D. M. MORRISON Er AL., TRUSTEES or PRESBYTERIAN 
CHURCH AT ROCKINGHAM. 


(Filed 24 April, 1918.) 


1. Reference—Exceptions—Evidence. 


Exception to the referee’s report in an action upon contract wherein 
defendant alleges plaintiff’s breach and consequent damages, finding de- 
fendant was due plaintiff a certain sum, that under all the evidence the 
referee should have found that plaintiff breached the contract and was 
not entitled to recover any sum, is equivalent to an exception that the 
findings are contrary to the evidence, permitting the judge to review the 
entire case and make his own findings thereon. 


2. Reference—Review——Courts. 


The statutory authority given the judge of the Superior Court to “re- 
view” the report of a referee is broad in its scope, conferring power upon 
him to set aside or modify it in whole or in part, and his exercise of 
such authority may be independent and not confined to the exceptions 
taken, as is the case on an appeal to the Supreme Court. 


8. Reference—Agreement to Review—Courts. 


Where the parties to an action consent that the trial judge may pass 
upon the report of a referee out of term and ‘‘take the record, pass upon 
the whole case, and render judgment,” ete., the agreement itself author- 
izes him to pass upon the whole case and make his independent findings 
from the evidence. 


Civin action, heard by Long, J., at July Term 1917 of RicHMonp. 
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The plaintiff sued for the recovery of a balance alleged to be due on a 
contract between him and the defendants for the building of a church 
at Rockingham of which the defendants were trustees. 

The case was referred, by consent of parties, and the referee made his 
report, to which exceptions were filed by defendants, and among them 
this one appears: “For that the referee finds that the defendants are 
due the plaintiff the sum of $908, whereas, under all the evidence he 
should have found the plaintiff had breached the contract and 
was not entitled to recover any sum from the defendants.” (482) 
There are others of a like kind, which challenge the correctness 
of the referee’s finding that the defendants are indebted to the plain- 
tiff, and allege, on the contrary, that the defendants owe the plaintiff 
nothing and that his action should be dismissed. 

The matter came on to be heard before Judge Long at July Term, 
1917, when, as found by the judge, the following agreement was entered 
into by the parties on account of the lack of time and the consequent 
inability of the judge to hear the case: 

“This action came on for hearing before the undersigned judge at 
July Term, 1917, of Richmond County, and was heard upon pleadings 
and the report of the referee and exceptions thereto, and the argument 
of counsel representing the plaintiff and all the defendants, and after 
the argument counsel on both sides agreed that the court might take 
the record and pass upon the whole case, and render judgment at any 
time thereafter when it was able to do so.” (Italics ours.) 

Judge Long, instead of passing on each exception, found the facts 
himself from the evidence and stated his conclusion of law. After go- 
ing into the matter in some detail showing the several respects in which 
the plaintiff, as contractor, had failed to do his work properly, or to 
perform his contract according to plans and specifications, the judge 
makes the following findings of fact: “The damage done to the build- 
ing by reason of plaintiff’s failure and the material, labor, and expense 
incurred by the defendants in order to remedy the defects arising from 
plaintiff’s failure, as heretofore found-—in brief, all the damage suffered 
by the defendant for and on account of the breach of the contract by 
the plaintiff, and of his renunciation of his contract—is in excess of the 
amount sought to be recovered by the plaintiff of the defendants. The 
court does not make its findings more definite as to this amount be- 
cause, in the view that it takes of the case at this time, it is confining 
itself to the question as to whether or not the plaintiff is entitled to re- 
cover of the defendants, the court finding that the plaintiff from time 
to time committed breaches of his contract and finally renounced it 
and put the defendants under compulsion to take the building in hand 
or otherwise suffer an entire loss of the building.” 
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Judgment was rendered for the defendants, and plaintiff appealed. 


John T. Bennett, W. R. Jones, and Robinson, Caudle & Pruette for 
plaintiff. 
Fred W. Bynum for defendants. 


Waker, J., after stating the case: The real question in this case is 
whether the judge had power to set aside the findings or the 
(433) referee or the most of them, and find the facts anew from the 
evidence taken and reported by the referee. The plaintiff says 
that he could not do so, because there were no exceptions to the rei- 
eree’s findings which justified such a course. We do not so understand 
the record. The defendants filed eleven exceptions to the referee’s re- 
port, and every one of them (save one which is to the form of the re- 
port) was taken to the findings of fact, and these ten of them are 
practically and substantially to the effect that the findings should have 
been such as to show that defendants had either paid all that was due 
or that the plaintiff, for other reasons, was not entitled to recover any- 
thing. They amounted, in other words, to a sweeping exception that 
the findings were contrary to the evidence, and this required the judge 
to revew the entire case, and if he disagreed with the referee to find the 
facts anew, and this he did. 

It is not denied that the judge has the power to review and revise 
the report, but the contention is that he must restrict his rulings to the 
specific exceptions which have been taken by either party. If this be 
true, and the judge’s power is not any broader than as stated by the 
plaintiff, we have shown that the exceptions are of such a nature and 
so comprehensive as to bring the case even within this restricted 
statement of the rule. The statute, however, gives a wider scope to the 
judge’s power in dealing with the report of a referee. Revisal, sec. 524, 
provides that “the report of the referee shall be made to the clerk of 
the court in which the action is pending; either party, during the term 
or upon ten days’ notice to the adverse party out of term, may move 
the judge to review such report, and set aside, modify or confirm the 
same in whole or in part, and no Judgment shall be entered on any 
reference except by order of the judge.” 

It will be noted that the judge is authorized by that provision to re- 
view, set aside or modify the report, and this may be done as to each of 
these powers, in whole or in part. The general meaning of the word 
“review” is “to examine critically and deliberately,” and its specific 
meaning is “to reconsider” or ‘‘to revise,” and in its legal sense it means 
“to reexamine judicially.” But he may “set aside” the report ‘or mod- 
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ify it,” and this may be done, as we have seen, “in whole or in part.” 
This power, as defined in the statue, is a very broad one. 

The question has been decided by this Court upon facts so similar to 
those in this record that the two cases cannot be distinguished. In 
Brackett v. Gilliam, 125 N.C. 380, the present Chief Justice delivering 
the opinion, this Court said: 

“The fourth exception, therefore, took the entire ruling of the ref- 
eree, that the plaintiff could not recover, to the judge for review. The 
plaintiff could not bind the referee to the reason he gave for his conclu- 
sion while excepting to the conclusion. The exception being be- 
fore the judge, he could overrule, modify, or affirm the action of (484) 
the referee. He could find the facts himself and affirm, as he did, 
the referee’s conclusion, as stated in the fourth exception, though he re- 
versed the reason given by the referee for such result. The power of 
the court over reference is very broad. 

‘As is said in the late case of Cummings v. Swepson, 124 N.C, 579: 
‘The court retains the case and its jurisdiction in every case of refer- 
ence, with power to review and reverse the conclusions of law of the 
referee, and a discretion to modify and set aside the report, and his 
ruling in the latter respect is not reviewable unless it appears that such 
discretion has been abused.’ ”’ 

The exception in that case involved the same question as we have 
here, whether the plaintiff could recover. It was, at least, tentamount 
to saving that the referee erred in holding that plaintiff could not re- 
cover, and it was so viewed by this Court. 125 N. C., 382. The excep- 

ion here does not require construction to show what question is pre- 

sented. It is an objection to the referee’s report upon the ground that 
he found and decided that plaintiff could recover. This is plainly ex- 
pressed, and not merely to be inferred from the exception, and it is re- 
peated in all but one or two of the other exceptions. It was, in legal 
effect, the same as if the defendants had excepted because the findings 
of fact by the referee were not supported by the evidence, being con- 
trary to its weight. Jeffords v. Waterworks Co., 157 N.C. 10. 

This Court has said that “when exceptions are taken to a referee’s 
findings of fact and law, it is the duty of the judge to consider the evi- 
dence and give his own opinion and conclusion, both upon the facts and 
the law. He is not permitted to do this in a perfunctory way, but he 
must deliberate and decide as in other cases—use his own faculties in 
ascertaining the truth, and form his own judgment as to fact and law. 
This is required not only as a check upon the referee and a safeguard 
against any possible errors on his part, but because he cannot review 
the referee’s findings in any other way. This point was presented 
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clearly and directly in Miller v. Groome, 109 N.C. 148, and it controls 
this case.” Thompson v. Smith, 156 N.C. 345. See Credle v. Ayers, 
126 N.C. 11; Wallace v. Douglass, 108 N.C. 19; Miller v. Groome, 
109 N.C, 148. 

It was held in Highland v. Ice Co., 84 S.E. 252, that findings of 
fact by a referee, though entitled to weight, are not conclusive, and if 
not justified by the evidence may be disregarded, or set aside by the 
court and a decree entered according to its own view of the evidence. 
It must be remembered that a judge of the Superior Court in reviewing 
a referee’s report is not confined to the question whether there is any 

evidence to support his findings of fact, but he may also decide 
(435) that while there is some such evidence, it does not preponderate 

in favor of the plaintiff, and thus find the facts contrary to those 
reported by the referee. The rule is otherwise in this Court, when a ref- 
eree’s report is under consideration. We do not review the Judge’s find- 
ings, if there is any evidence to support them, and do not pass upon the 
weight of the evidence. 

But Judge Long has found as a fact that the following express agree- 
ment was made by the parties as to his power to find the facts and de- 
cide the case, and he was thereby authorized (quoting the language of 
the agreement) “to take the record, and pass upon the whole case, and 
render judgment at any time thereafter he was able to do so.” (Italics 
ours.) So that in any view taken of the matter, the judge had the power 
to examine and consider the evidence, find the facts, and state his con- 
clusion of law upon which the judgment was entered. Apart from any 
other valid reason, which justified his course, the defendants’ excep- 
tions alone required him and, at least, authorized him to do so. 

Affirmed. 


Cited: Dorsey v. Mining Co., 177 N.C. 62; Caldwell v. Robinson, 
179 N.C. 522; London v. Commissioners, 193 N.C. 102; Wadford v. 
Gillette, 1938 N.C. 420; Mills v. Realty Co., 194 N.C. 225; Abbitt v., 
Gregory, 201 N.C. 595; Maxwell, Comr. of Revenue v. R. R., 208 N.C. 
401; Anderson v. McRae, 211 N.C. 198; Mineral Company v. Young, 
211 N.C. 389; Dent v. Mica Co., 212 N.C. 242; Macon v. Murray, 231 
N.C. 68; Keith v. Silvia, 236 N.C. 293. 
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ANDREW KRACHANAKE, JR., BY HIS NEXT FRIEND, ANDREW KRACHA- 
NAKE vy. ACME MANFACTURING COMPANY. 


(Filed 24 April, 1918.) 


1. War—Citizens—-Residents—Aliens-—-Enemy—Actions—Courts. 


The right of one whose country is at war with the United States to sue 
in our State courts depends rather upon the place and character of his 
residence rather than upon his citizenship, and under the common law 
and the definition of his status as given by the declaration of war against 
Austria-Hungary by the President, and the “Trading with the Enemy 
Act,” a citizen of that country residing here when the war was declared 
and since then may thereafter maintain his action in our courts, there 
being nothing to show he has done any unfriendly ach or made any un- 
friendly utterance, 


2. Same—Infants—Citizens—Residents—Next Friend. 


A father bringing suit in our courts as the next friend of his seven- 
year-old child is not a party thereto in a legal sense; and when the par- 
ent of the child is an alien enemy, or a citizen of a country at war with 
the United States, and residing here, the citizenship of the child will be 
presumed to be that of the country of his birth, and the father may main- 
tain the action in our courts as such next friend; and in case of recovery 
a guardian may be appointed and its use controlled in such manner as 
not to strengthen the hand of the enemy. Sembdie, the congressional reg- 
istration act of alien enemies does not include those under 14 years of 
age. 


3. Negligence—Evidence — Explosives —- Children — Infants — Trials 
——Nonsnit. 
Evidence in this case that defendant used blasting caps and explosives 
in its business, kept in an unenclosed and open and readily accessible 
_ house, exposed to view on a short pathway leading from a public road 
and near a village of from 100 to 150 people, and around which chil- 
dren were known to play, and that one of them, a lad of seven years, en- 
tered the open door of the unguarded house, took several of the caps 
from an open case without knowing of their nature or dangerous char- 
acter, which exploded in his hand while he was exposing them to a fire 
at his home and injured him, is sufficient upon the issue of defendant’s 
actionable negligence. Barnett v. Cotton Mills, 167 N.C. 580, cited and 
applied. 


Brown, J., dissenting; WALKER, J., concurring in the dissenting opinion. 


ApprEaL by defendant from Devin, J., at the December Term 
1917 of New Hanover. (436) 
This is an action to recover damages for personal injury 
caused as alleged, by the negligence of the defendant. The action is 
brought by Andrew Krachanake, Jr., a minor ten years of age, by 
his father, Andrew Krachanake, Sr., as his next friend. 
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The father is a native of Austria-Hungary. He left that country with 
his family fifteen years ago and has lived since then two years in 
Ohio, eight years in Canada, and five years in this State. 

This country declared war against Austria-Hungary after the verdict 
was returned in the action, but before the judgment was signed. 

The defendant contends that the action cannot be maintained be- 
cause the plaintiffs are alien enemies. This objection was overruled and 
the defendant excepted. 

The negligence alleged is in permitting dynamite caps or cartridges 
to be kept in unlocked boxes in an open house near a highway and easy 
of access to children and other people. 

There was evidence tending to prove that the plaintiff, Andrew 
Krachanake, Jr., entered the house and took the caps therefrom and 
carried them to his home, and while standing before the fire with one of 
the caps in his hand, the cap exploded and caused the loss of two of his 
fingers and serious injury to one of his eyes. 

The other facts necessary to an understanding of the case will appear 
in the opinion. 

There was a motion for judgment of nonsuit, which was overruled, 
and the defendant excepted. 

The jury returned a verdict in favor of the plaintiff, and from the 
judgment rendered thereon the defendant appealed. 


W. F. Jones and E. K. Bryan for plaintrff. 
J. G. McCormick and Rountree & Davis for defendant. 


(437) Auten, J. The first question presented by the appeal is as to 

the right of the plaintiff, a native of Austria-Hungary and resi- 
dent in this State, to maintain an action in our courts as next friend 
to recover damages for personal injury to his infant son. 

The plaintiff left Austria-Hungary fifteen years ago, and since then 
has lived two years in Ohio, eight years in Canada, and five years in 
this State. | 

There is neither allegation nor evidence that he has been guilty of 
any act or utterance unfriendly to the United States, and so far as the 
record discloses he is a quiet law-abiding laborer. He comes, however, 
within the classification of an alien enemy, because the country to 
which he owes allegiance is at war with the United States, and conced- 
ing that his son, who was seven years old at the time of his injury, 
stands in the same relation to this government as his father, which 
does not seem to be the American rule (12 Mod. Am. L., 143; case of 
Carl Gundlich, 12 Mod. Am. L., 698), can the action be maintained? 
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The question is new in this Court, but it has been considered so fre- 
quently and with such unanimity of opinion in England and America, 
and the conclusion reached has been so clearly recognized by the Presi- 
dent in his proclamation after the declaration of war against Germany 
and Austria-Hungary, and by Congress in the “Trading with the Ene- 
my Act,” that but little is left for us to do except to give the result of 
our Investigations, | 

The statement is often made by the law writers that an alien enemy 
cannot sue, and upon the ground that to permit a recovery would 
strengthen and add to the resources of the hostile government, and cor- 
respondingly weaken our government, but when reference is had to the 
facts, it is found that the principle predicated upon residence in the 
country at war with ours, and that it has no application to the alien 
enemy resident here, who may be interned and held as a prisoner of 
war without the right to apply for the writ of habeas corpus, and 
whose property may be taken into custody by the Government. See 
not to Daimler Co. v. Continental Tire Co., Anno. Cases, 1917 C, 193, 
where the authorities are collected. 

The test, therefore, of the right to sue, which has been universally 
adopted, is residence and not nationality, where the alien enemy is and 
not what he is. 

This was substantially declared in 1697 in Wells v. Williams, 1 Lord 
Raym, 282, and was approved in 1813 in an opinion by Chancellor 
Kent in Clarke v. Morey, 10 Johns., 70, and in 1915 in an opinion br 
Lord Reading, Chief Justice of England, in Porter v. Freudenberg (1 
K. B., 857), Anno. Cases, 1917 C, 215. 

The learning upon the question will be found in these two (488) 
opinions, and in an interesting article in the Yale Law Journal 
of December, 1917, written by Mr. Picciotto of the Inner Temple, Lon- 
don, and in the notes to Daimler Co. v. Continental Tire Co., Anno. 
Cases, 1917 C, 198. 

In Clarke v. Morey, the plaintiff, a resident of New York, was a 
subject of Great Britain; war then existed between that country and 
the United States, and it was objected that the plaintiff could not 
prosecute his action in the courts of the State of New York, which is 
the case presented by this record. 

Chancellor Kent said in answer to the objection: “The disability 
(to sue) is confined to these two cases: (1) Where the right sued for 
was acquired in actual hostility, as was the case of the ransom bill in 
Anthon v. Fisher, Doug., 649, note; (2) Where the plaintiff, being an 
alien enemy, was resident in the enemy’s country, such was the form 
of the plea in George v. Powell (Fortesc., 221), and in Le Bret v. Papil- 
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lon (4 East, 502); and such was the case with the persons in whose be- 
half and for whose benefit the suit was brought upon the policy, in 
Brandon v. Nesbitt (6 Term Rep., 28). 

“It was considered in the Common Pleas at Westminister as a settled 
point (Heath, J., and Rooke, J., in Sparenburgh v. Bannatyne, 1 Bos. 
& Pull., 163) than an alien enemy under King’s protection, even if he 
were a prisoner of war, might sue and be sued. This point had long be- 
fore received a very solemn decision in the case of Wells v. Williams (1 
Lord Raym., 282; 1 Lutw., 34; S. C., 1 Salk., 46). It was there de- 
cided that if the plaintiff came to England before the war, and contin- 
ued to reside there by the license and under the protection of the King, 
-he might maintain an action upon his personal contract; and that if 
even he came to England after the breaking out of the war and contin- 
ued there under the same protection, he might sue upon his bond or 
contract; and that the distinction was between such an alien enemy 
and one commorant in his own country. The plea, in that case, averred 
that the plaintiff was not only born in France, under the allegiance of 
the French King, then being an enemy, but that he came to England 
without any safe conduct, and the plea was held bad on demurrer. It 
was considered that if the plaintiff came to England in time of peace 
and remained there quietly, it amounted to a license, and that if he 
came in time of war and continued without disturbance, a license 
would be intended. . . . In the case before us, we are to take it for 
granted (for the suit was commenced before the present war) that 
the plaintiff came to reside here before the war, and no letters of safe 
conduct were, therefore requisite, nor any license from the President. 
The license 1s implied by law and the usage of nations; if he came here 
since the war, a license is also implied, and the protection continues 

until the executive shall think proper to order the plaintiff out 

(439) of the United States; but no such order is stated or averred. 

. Until such order, the law grants permission to the alien to 

remain, though his sovereign be at war with us. A lawful residence 

implies protection, and a capacity to sue and be sued. A contrary 

doctrine would be repugnant to sound policy, no less than to ee 
and humanity. 

“The right to sue in such a case rests on still broader ground than 
that of a mere municipal provision, for it has been frequently held that 
the law of nations is part of the common law. By the law of nations, 
an alien who comes to reside in a foreign country, is entitled, so long 
as he conducts himself peaceably, to continue to reside there, under the 
public protection; and it requires the express will of the sovereign 
power to order him away. ... We all recollect the enlightened and 
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humane provision of Magna Charta (c.30) on this subject, and in 
France the ordinance of Charles V., as early as 1370, was dictated with 
the same magnaimity; for it declared that in case of war, foreign 
merchants had nothing to fear, for they might depart freely with their 
effects, and if they happened to die in France their goods should de- 
scend to their heirs. (Henault’s Abrege Chron., tom. 1, 338). So all 
the judges of England resolved, as early as the time of Henry VIIL., 
that if an alien came to England before the declaration of war, neither 
his person nor his effects should be seized in consequence of it. (Bro., 
tit. Property, pl. 38, Jenk. Cent., 201, case 22.) And it has now become 
the sense and practice of nations, and may be regarded as the public 
law of Europe (the anomalous and awful case of the present violent 
power on the Continent excepted that the subjects of the enemy 
(without confining the rule to merchants), so long as they are permit- 
ted to remain in the country, are to be protected in their persons and 
property, and to be allowed to sue as well as to be sued.” 

Lord Reading, discussing the same question, says: “It is clear law 
that the test for this purpose is not nationality but the place of carry- 
ing on the business,” and Mr. Picciotto: “In the Anglo-American sys- 
tem of law the test is now well settled; it is a test not of nationality 
but of residence or commercial domicile, not what a man is but where 
his business is.”’ | 

Mr. Picciotto also refers to Schaffenius v. Goldberg, 1 K. B., 284, 
decided in 1916, and affirmed on appeal, in which it was held that an 
interned alien enemy could sue in the courts of England, Younger, J., 
saying: “There has been a gradual and progressive modification in the 
rules of the old law in their restraint and discouragement of aliens. It 
is, as I have already indicated, not the nationality, but the residence 
and business domicile of the plaintiff that are now all important.” 

After the declaration of war against Austria-Hungary, the 
President issued his Proclamation No. 1417, similar to one is- (440) 
sued after war was declared against Germany, which after 
quoting the resolution declaring war and stating that he was acting 
under and by virtue of authority vested in him by the Constitution 
of the United States and sections 4067 et seg., United States Revised 
Statutes, he declared as follows: 

“T do hereby further proclaim and direct that the conduct to be ob- 
served on the part of the United States towards all natives, citizens, 
denizens, or subjects of Austria, being males of the age of fourteen 
years and upwards, who shall be within the United States and not 
actually naturalized, shall be as follows: 
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“All natives, citizens, denizens, or subjects of Austria-Hungary being 
males of fourteen years and upwards who shall be within the United 
States and not actually naturalized are enjoined to preserve the 
peace towards the United States and to refrain from crime against the 
public safety, and from violating the laws of the United States and of 
the States and Territories thereof, and to refrain from actual hostility 
or giving information, aid or comfort to the enemies of the United 
States, and to comply strictly with the regulations which are hereby, 
or which may be from time to time promulgated by the President, and 
so long as they shall conduct themselves in accordance with law, they 
shall be undisturbed in the peaceful pursuit of their hves and occupa- 
tions and be accorded the consideration due to all peaceful and law- 
abiding persons, except so far as restrictions may be necessary for their 
own protection and for the safety of the Umted States; and towards 
such persons as conduct themselves in accordance with law, all citizens 
of the United States are enjoined to preserve the peace and to treat 
them with all such friendliness as may be compatible with loyalty and 
allegiance to the United States.” (Italics ours.) 

One of the important acts of Congress growing out of the present 
war 1s what is known as “Trading with the Enemy Act,” and it is 
therein provided that “The word ‘enemy’ as used herein shall be deem- 
ed to mean for the purpose of such trading and of this act: (a) Any 
individual, partnership, or other body of individuals of any nationality, 
resident within the territory (including that occupied by the military 
and naval forces) of any nation with which the United States is at 
war, or resident outside the United States and doing business within 
such territory,” etc., thereby clearly recognizing residence or doing 
business in hostile territory as the test of an alien enemy for the pur- 
pose of trading. 

It appears, therefore, that under the common law, and in accordance 
with the spirit and declared purpose of the President in his proclama- 
tion, and by Congressional interpretation, the father, against whom 
nothing is urged except that he was born in Hungary, if the real plain- 

tiff, would be entitled to maintain the action. 
(441) The father is not, however, a party in the legal sense, He is 

an Officer appointed by the court to protect the interest of his 
son, who is the real plaintiff (Hockaday v. Lawrence, 156 N.C. 322), 
and the son is ten years of age and was born in Canada, a province of 
Great Britain, with which we are in alliance, and while most of the 
Huropean countries have adopted the rule that nationality follows 
parentage. ““The United States and Great Britain follow the older ter- 
ritorial rule according to which nationality is primarily determined by 
the place of birth.” 12 Mod. Am. L., 143. 
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In United States v. Wong Kim Ark, 169 USS., 649, it was held that 
a Chinaman born in the United States of parents who were the sub- 
jects of the Emperor of China was an American citizen, and the Court 
says of the English rule, “The fundamental principle of the common 
law with regard to English nationality was birth with the allegiance.” 

In 1907 Carl Gundlich applied to Mr. Tower, Ambassador to Ger- 
many, for a passport for his minor son, upon the ground that he was an 
American citizen. 

It appeared that the father and his wife came to the United States 
in 1886, and remained here one year and a half during which time the 
son was born, that the family returned to Germany in 1887, no one of 
them being naturalized, and had lived there since then, with no inten- 
tion of returning to this country, and owning no property here. 

The matter was referred to the acting Secretary of State, Mr. Bacon, 
who ruled that the son was a citizen of the United Sates, with the right 
to elect his nationality upon becoming twenty-one years of age. 12 
Mod. Am. L., 698. 

Again the proclamations of the President and the rules and regula- 
tions of the Attorney General under the act of Congress requiring alien 
enemies to register do not seem to include those under fourteen years of 
age, nor do the reasons which prevent alien enemies under certain con- 
ditions from resorting to our courts prevail in the case of the son, as 
the money received will be in charge of a guardian appointed by our 
courts, and cannot be removed from the State without the consent of 
the court, so that the danger of its being used to strengthen the hands 
of the enemy is entirely removed. 

We have no doubt that the action can be maintained. 

The second question relied on by the defendant 1s whether there was 
sufficient evidence of negligence to be submitted to the jury. 

The evidence construing it most favorably for the plaintiff, which is 
the rule on motions for judgment of nonsuit, tends to prove the follow- 
ing facts: 

1. That the defendant was engaged in the manufacture and sale of 
fertilizer in the town of Acme, North Carolina, and in its busi- 
ness it mined marl within the corporate limits for use in its (442) 
fertilizers; that the mine was located about one-fourth of a mile 
from the railroad station; that within a radius of two blocks of the 
mine of the town of Acme there lived 100 to 150 people, the nearest 
residence being about 75 yards from the mine; that one of the main 
roads in Acme ran within 75 or 100 yards of a small house where 
dynamite caps were stored by defendant, and at this point a road or 
path ran from this road to the house; that the house and machinery 
at the mine were visible from the thoroughfare. 
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2. At this mine blasting was carried on and dynamite and dynamite 
caps were used for blasting purposes. 

3. That neither mine, house, nor blasting place was enclosed or 
fenced in. 

4. That prior to the time of plaintiff's injury, children were seen 
playing around the mine and near the house. 

5. That the path from the road led to the small Reise where the 
dynamite caps were kept. 

6. That the door to the house had a hole cut in it, and a Rooke on the 
inside with which to fasten the door, and in order to open the same a 
person: would run his hand into a pigeon hole, unfasten the hook and 
open the door. 

7. That the door was not kept locked or nailed up. 

8. That the plaintiff, then a boy seven years of age, having gone to 
school that day and there being none, started to Acme and arrived at 
the place where the path led to the house where the dynamite was 
kept; he walked down the path and looked in the door, which was open, 
and saw two boxes of dynamite caps—one of them being closed and 
the other open. He went into the house, took five of the caps and 
carried them home with him. Upon arriving home he went to the fire 
and was holding his hand to the fire, in which hand he held one of 
these caps, which exploded, blowing off two of his fingers and injuring 
his right eye. 

9. That the plaintiff did not know the dangerous character of the 
cap, not having seen one before. 

This brings the plaintiff ’s case Within the principle of Lee v, Cot- 
ton Mulls, 167 N.C. 580, in which the authorities dealing with injuries 
to children by explosives are collected and from which we quote briefly 
as follows: 

“In Powers v. Harlow, 53 Mich., 507, ie Cooley says: ‘Children, 
wherever they go, must be expected to act upon children’s instincts and 
impulses, and others who are chargeable with a duty of care and cau- 
tion towards them, must calculate accordingly. If they leave exposed 
to the observation of children anything which would be tempting to 

them, and which they in their inmature judgment might nat- 
(443) urally suppose they were at liberty to handle or play with, they 

should expect that liberty to be taken.’ In this case it was held 
that the defendant was guilty of negligence, when it appeared that de- 
fendant kept on his premises over which the injured person, a boy, was 
in the habit of passing, in an exposed place, certain dangerous explo- 
sives, which a boy discovered and exploded with serious injury to his 
person. 
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“In Mattson v. Minnesota Ry. Co., 95 Minn, 477, Justice Brown 
says: ‘There is nothing so attractive to young boys as articles of an 
explosive nature, and the greater the volume of sound that may be 
produced, the greater the attraction. As compared with ordinary turn- 
table, dynamite is vastly more attractive. Young children are incapable 
of comprehending the dangers in handling or exploding the same, and 
their natural instincts urge them into experiments with it whenever it 
comes within their reach. The degree of care required of persons having 
the possession and contro] of dangerous explosives, such as firearms or 
dynamite, is of the highest. The utmost care must be exercised respect- 
ing the care and custody of such instrumentalities to guard against 
injury to others. The degree of care must be commensurate with the 
dangerous nature of the article, and greater and more exacting as re- 
spects young children.’ ...In Olson v. Home Investment Co., 27 
L. R. A. (N. 8.), 884, it was held that the act of boys in stealing or 
attempting to explode dynamite negligently left unguarded in an un- 
locked shanty on a vacant city lot is not such an intervening cause of 
injury to one of them by an explosion as will, as a matter of law, re- 
lieve this owner from liability for the injury, if the boys might have 
been found from their age and knowledge of right and wrong to have 
been governed by unreasoning and natural impulses. . . . In Britting- 
ham v. Stadiem, 151 N.C. 302, Justice Manning quotes with approval 
from Mattson v. R. R., supra: ‘The degree of care required of persons 
having the possession and control of dangerous explosives, such as fire- 
arms and dynamite, is of the highest. The utmost caution must be used 
in their care and custody, to the end that harm may not come to others 
from coming in contact with them. The degree of care must be com- 
mensurate with the dangerous character of the article’; and the same 
ease is cited by Justice Brown in Wood v. McCabe, 151 N.C. 458, in 
support of the proposition that ‘All courts and writers agree that the 
degree of care required of persons using such instrumentalities as dyna- 
mite in their business is of the highest and what might be reasonable 
care in respect to grown persons of experience would be negligence as 
applied to youth and children. 7 A. & E., 411; Mattson v. R. R., 111 
Am. Sr., 487.’ ” 

We have examined the other exceptions and find nothing justifying a 
new trial. 

No error. 


Brown, J., dissenting: The defendant is a corporation en- (444) 
gaged in mining marl and for fertilizer purposes. On 15 Febru- 
ary, 1915, the plaintiff, a child at that time seven years of age, entered 
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a small house, near the mines, in which defendant kept some dynamite 
caps stored for blasting purposes, and took some of them and carried 
them home with him. In handling them over a fire one exploded and 
injured his thumb and forefinger on his left hand so: that they were 
amputated. The sight in one eye has been seriously and permanently 
impaired. The jury awarded damages in the sum of $7,000. 

I think my brother Allen has demonstrated in a learned and interest- 
ing opinion the right of the plaintiff to sue in the courts of this State, 
but I am of opinion that upon all the evidence he is not entitled to re- 
cover. “, 

The ground upon which a recovery is based is that defendant kept 
dynamite in a place easily accessible to children and where they were 
likely to be attracted by it. 

I do not think the facts justify such conclusion. The plaintiff’s evi- 
dence discloses that the dynamite caps were stored in a house prepared 
for the purpose and accessible to the mining operations. They were not 
scattered on the floor, but were contained in a tin: box on a high shelf 
and beyond the reach of a child on the floor. There is no evidence that 
any children had been seen playing around the little house or that de- 
fendant knew that any had ever been there. There is evidence that 
children sometimes played around the mine. The plaintiff says he had 
never been to the house before. On the day he was hurt he was alone 
and took the footpath leading to the house and finding the door ajar 
went in. He climbed up on something so as to reach the upper shelf 
and took several of the dynamite caps out of the box and carried 
them off with him. There is no evidence that any child had ever been 
at the house or ever entered it before. The door had proper fastenings 
on it and there is no evidence that it was habitually left open. The 
fact that it was left open on this one occasion (by some workman 
probably) is insufficient in my judgment to charge the defendant with 
actionable negligence. 

No child had ever been attracted to this house before, not even the 
plaintiff, and there was nothing going on there which would attract 
children and bring the case within the principle of the turntable or 
attractive nuisance cases. The caps were not left strewn around the 
house or on the floor or placed where children would be likely to get 
them. In order to get these caps plaintiff had to enter the door, climb 
up on something so as to reach a high shelf and then take them out of 
a tin box. 

The plaintiff was a trespasser, and if he was sw juris, he may have 

been guilty of theft. | 
(445) I have examined carefully many cases in which this subject 
has been considered, notably Briscoe v. Power Co., 148 N.C. 396, 
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and Barnett v. Mills, 167 N.C. 576, where most of the authorities are 
collected and reviewed, and I fail to find any case where liability has 
been adjudged upon a state of facts at all similar to these. 

Those in which liability has been predicated are apparently founded 
upon an application of the principle laid down by Lord Denman in the 
old case of Lynch v. Nurdin, 1 Q.B., 29, quoted by Lord MacNaghten 
in Cooke v. R. R., Appeal Cases (1909), 234 (a turntable case), as 
follows: 

“Tf,” says Lord Denman, “T am guilty of negligence in leaving any- 
thing dangerous in a place where I-know it to be extremely probable 
that some other person will unjustifiably set it in motion to the injury 
of a third party, and if that injury should be so brought about, I pre- 
sume that the sufferer might have redress by action against both or 
either of the two, but unquestionably against the first.” 

The principle of liability is very fairly and clearly stated in Mattson 
v. R. R., 95 Minn., 477, 70 L. R. A., 508, as follows: | 

“The rule governing cases of this kind, stated in substance, is that 
one who maintains dangerous instrumentalities or appliances on his 
premises of character likely to attract children in play, or permits 
dangerous conditions to remain thereon with the knowledge that chil- 
dren are in the habit of resorting thereto for amusement, is liable to a 
child non suit juris who is injured therefrom, even though a trespasser. 
The rule is intended for the protection of children of tender years who, 
from immaturity are incapable of exercising a proper degree of care 
for their own protection.” 

This principle is applied in Barnett v. Mills, supra. In that case 
a boy eleven years old got a dynamite cap which had been carelessly 
left ungarded by the defendant in front of the postoffice in the town of 
Cliffside, where children were accustomed to play and were playing, 
and was injured by the explosion. Defendant was held hable. The 
opinion refers to the case of Chambers v. Coal and Railroad Co., 30 
So., 170 with apparent approval. In the Chambers case the powder 
house was alleged to be negligently located, but was, in fact, 150 yards 
from the road and near a path seldom traveled which is very similar 
to the case here, and defendant was held not to be lable. 

The case of Nicolosi v. Clark, 1915 F (L.R.A.), 638, is an instructive 
one and very much in point. In that case the defendant was a street 
contractor and in the conduct of his work in excavating a sewer in one 
of the streets, open to the public, he kept a box used for storing tools 
and implements, This box was standing within three feet of the side- 
walk. There was kept in that box a small box containing dyna- 
mite caps. Plaintiff, a small boy of ten years of age, passing (446) 
along the street, saw the open box, and being prompted by child- 
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ish curiosity, approached the box and took from the small box a dyna- 
mite cap, and while handling it it exploded and injured him. A de- 
murrer to the action was sustained, and the Court said, on page 640: 

“In the case at bar the plaintiff was clearly guilty of trespass, 1f not 
of peculation. If a boy of ten years of age is not chargeable with 
knowledge that he has no right to make free with the contents of a box 
placed such as this, manifestly a box belonging to other people and 
containing their goods, it can only be because that particular boy is 
of deficient intellect and understanding. But this is not alleged. Not be- 
ing alleged, we hold it plain, as a proposition of law, that he was 
guilty of an unwarranted trespass, barring his right of recovery.” 

In Fanning v. White, 148 N.C. 541, this Court held that “To store 
dynamite being used for the legitimate purposes necessary for the con- 
struction of a railroad on its right of way, in a shanty with the door 
open and the window torn out, affording any person ample opportunity 
to see the danger, with the warning written or printed on the boxes, 
cannot violate any duty owing to a person going upon the premises 
without a license, either express or implied.” 

I will cite only a few of the many cases on the subject which I 
think support my views: Furnace Co, v. Patterson, 48 3.E., 166; Tra- 
vell v. Bannerman, 174 N.C. 47; O’Conner v. Bruckes (Ga.), 43 8. E., 
731; Etheridge v. R. R. (Ga.), 50 8S. E., 1008; Affick v. Bates, 79 Am. 
St., 801; Hughes v. R. R. (N. H.) 98, Am. St., 518. 

In this last ease the child was nine years of age and his recovery was 
denied upon the ground that he was a trespasser. Slayton v. Fremont, 
E.& M. Valley R. R., 59 N. B., 510; Carter v. C. & O. G. BR. #., 19 
S. C., 20,45 Am. St. Rep., 145; Ball v. Middlesborough Town & Dands 
Co. (Ky.), 68 S. W., 6; Perry v. Rochester Lime Co. (N. Y.), 188 
N. E., 529; Horan v. Watertown, 217 Mass., 184; Nicolost v. Clark 
(Cal.), L. R. A., 1915, 688; Finbeine v. Solomon, 24 L. R. A. (N'S.), 
1275. 

It appears to me that the evidence in this case is lacking the most 
essential elements necessary to constitute liability. The element of al- 
lurement is lacking, for the mine was shut down and work had stopped. 
There was nothing apparent in the house calculated to entice the plain- 
tiff to leave the path and go into it unless he went in to pilfer and to 
take what any boy seven years old of ordinary sense and morality 
must have known he had no right to take. He did not know that there 
was dynamite in there, for that was shut up In a tin box on an upper 

shelf and beyond his observation and reach from the floor. 
(447) The element of probability (or, as Lord Denman puts it, “‘ex- 
treme probability”) is entirely wanting. No human foresight 
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could be expected to anticipate that a normal seven-year-old boy 
would leave the path, go into the house, climb up to an upper shelf, 
and purloin dynamite caps out of a tin box and carry them off with 
him, for there is not a scintilla of evidence that a child had ever be- 
fore entered the house or been about its door. 

With the utmost deference for the opinion of my brethren, i am con- 
vinced that their judgment in this case imposes a liability beyond any 
ever pronounced by a Court before in this character of case, and that it 
inflicts a penalty upon this defendant unwarranted by law or justice. 


Cited: Stephens v. Lumber Company, 186 N.C. 750; Richardson v. 
Inbes, 188 N.C. 113; Campbell v. Laundry, 190 N.C. 653; Stephens v. 
Lumber Co. 191 N.C. 28; Berger v. Stevens, 197 N.C. 236; Lawson v. 
Langley, 211 N.C. 529; Rabil v. Farris, 213 N.C, 416; Luttrell v. 
Mineral Co., 220 N.C. 790. 





L. P. BURNS, Executor, ET aL. v. CARSON BURNS. 
(Filed 1 May, 1918.) 


1. Deeds and Conveyances—Mental Incapacity—Evidence—Court’s Dis- 
cretion—Appeal and Error. 

Mental incapacity of a grantor to avoid his deed must exist at the time 
of its execution and may be shown by evidence thereof before and after 
that time, the question of remoteness of the time ordinarily being ad- 
dressed to the discretion of the trial judge, which will not be disturbed on 
appeal when not abused. 


2. Same—Mental Disease—Senile Dementia. 


Evidence of the mental incapacity of a grantor to make a deed, that 
such existed before and after its execution, is especially admissible when 
there is evidence that it existed as a result of disease or the gradual decay 
of the mental faculties attending old age. 


3. Appeal and Error—Record—Instructions—-Presumptions. 


The charge of the trial judge neither set out in the record nor excepted 
to is presumed to be correct on appeal. 


4. Issues—Deeds and Conveyances—Mental Incapacity. 


An issue which sets out the date of the deed with inquiry as to the 
grantor’s sufficient mental capacity to execute the deed of that date, is 
sufficient in form and definiteness as to the time of such capacity, to sus- 
tain a judgment in plaintiff’s favor. 


Civin action, tried before Harding, J., at August Term, 1917, of 
GUILFORD, upon these issues: 
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1. Did Z. A. Burns, on 30 September, 1914, have sufficient mental ca- 
pacity to execute the deed of that date which is in controversy in this 
| action? Answer: “No.” 

(448) 2. Did Z. A. Burns on 28 October, 1914, have sufficient mental 
capacity to execute the deed of that date, which is in contro- 
versy in this action? Answer: “No.” 

From the judgment rendered defendants appealed. 


W.P. Bynum, R. C. Strudwick, and W. P, Ragan for plaintiffs. 
Wilson & Ferguson and Robertson, Barnhardt & Smith for defen- 
dants. 


Brown, J. Plaintiffs, children of Zimri Burns, seek to set aside two 
deeds executed by him to the defendants, who are also his children. The 
findings of the jury eliminate the ground of undue influence and the 
five assignments of error are confined to the issues relating to mental 
capacity. These are all directed to the rulings of the judge im receiving 
evidence of the condition of the grantor’s mind before and after the 
date of the deeds and at periods of time alleged to be too remote. 

The plaintiffs’ evidence tends to prove that the date of execution of 
the deeds the grantor was some seventy-eight years old, that his 
second wife died in July, 1914, about three months before their execu- 
tion; that his mental powers had begun to fail before this event and 
grew rapidly worse afterwards, and that he had three paralytic strokes. 
The plaintiffs offered evidence tending to prove that his mental powers 
began to fail some time before the deeds were made and continued to 
grow feeble with increasing years until in August, 1916, he was ad- 
judged a lunatic, and died in April, 1917. 

It must be admitted that plaintiff has offered much evidence tending 
to prove that the grantor was really suffering with what is called senile 
dementia, (a disease well known to the progressive in its character) be- 
fore and at the time of the execution of the deeds and that it continued 
until his death. 

The rule seems to be that where insanity or imbecility is claimed to 
exist as the result of disease or the gradual decay of mental faculties 
attending great age, evidence offered that the testator, before and after 
the execution of the instrument in question, had not sufficient capacity, 
is admissible. Penny’s Will, 27 Minn., 280; Jones on Ev., sec, 482. 

Although the maker’s capacity is to be determined by his condition 
at the time he executed the instrument, evidence of mental condition 
before and after that date is generally admissible, depending largely 
upon the circumstances of each case. This is especially true in case of 
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a progressive or permament mental disease. 40 Cyc., 1028-1029 and 
notes. 

The reason for this rule is well stated in Dale’s Appeal, 57 Conn., 
127: 

“When the question is one of sanity or testamentry capacity at a 
given time, upon the presumption that the mind does not ordinarily 
pass suddenly and sharply from sanity or capacity into the 
opposite condition, nor from the latter into sanity or capacity, (449) 
but gradually and imperceptibly as day into night, the law 
permits the evidence to cover long spaces of time in either direction. 
Of course it weakens as time lengthens and in either direction at last 
ceases to be of any force. All this, however, is for the jury to determine 
under proper instructions from the court.” 

The authorities appear to be uniform in holding that where the issue 
is whether the instrument was obtained through undue influence or exe- 
cuted while the maker was mentally incompetent, the testimony neces- 
sarily is permitted to take a very wide range. The point of time to be 
looked to in determining the competency of the maker is the date when 
the instrument was executed, but the condition of his mind both before 
and after is proper to be considered in determining what his mental 
condition was when .the instrument was executed. Jones on Ev., sec. 
482; Anderson v. Cramner, 11 W. Va., 562; Bannon v. Patrick, 136 
Ky., 571; Sim v. Russell, 90 la., 657; Hamburger v. Rinkel, 164 Mo., 
407. 

In this last case it is said: “Evidence of the condition of the mind 
of a testator before or after making a will is admitted, of course, for 
the sole purpose of shedding light upon his mental condition at the 
time of executing the will. And its probative force will be in propor- 
tion to its proximity in point of time to that date. This every sensible 
juror is capable of appreciating. It is difficult to say at what degree of 
remoteness such evidence should lose all probative value and become 
inadmissible. The trial court can generally best determine when the 
evidence is of a condition too remote to have any probative value.” 

It is also generally held that it is within the discretion of the trial 
court to determine the period of inquiry as to the mental condition of © 
the testator and its ruling on this point will not be reversed unless it 
appears that the discretion is abused. Dumangue v. Daniels, 154 Mass., 
483; Howes v. Colburn, 165 Mass., 385; Hamburger v. Rinkel, 164 Mo., 
398. 

The charge of the court is not in the record, as there was no excep- 
tion to it. We assume, therefore, that he instructed the jury correctly 
as to the date when mental incapacity must exist in order to avoid the 
deed, 
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The form of the issue is such that the jury must have fully under- 
stood that to set aside the deeds the grantor’s mind must have lacked 
the necessary capacity at the date they were executed. 

In receiving evidence upon that issue, we fail to find any abuse of 
discretion upon the part of the Judge and are of opinion he confined 
the evidence within very reasonable limits. 

No error. 





(450) 


THE PITTSBURG STEEL COMPANY v. DAVIDSON HARDWARE 
COMPANY ET AL. 


(Filed 1 May, 1918.) 


1. Corporations—Insolvency—Officers—Trusts and Trustees——Preference 
— Distribution of Assets—Creditors. 

Directors of corporations, especially when they are officers, and in 
active charge of the business, are considered to a certain extent as trustees 
in respect to their corporate management and business dealings with the 
corporate property, and in case of insolvency they will not be allowed to 
take advantage of their position to retain a preference for themselves 
at the expense of creditors or other shareholders, either in acquisition 
of rights or in relief from liabilities which they may have incurred either 
as principal or sureties. 


2. Same—Accounting——Fraud. 

Directors and officers of an insolvent corporation who are active in the 
management of its business, and some of whom have become personally 
liable for the payment of some of its debits, may not take advantage of 
this relationship with its business to acquire a preference over the other 
creditors without committing a legal wrong; and those participating 
therein and at times in negligent default may be held to an accounting 
to the extent that such misconduct has caused pecuniary damages to the 
other creditors, whether the same amounts to fraud or the breach of a 
fiduciary relationship. 


3. Same—Sale of Assets—Vendor and Purchaser. 

The president of an insolvent mercantile corporation was an endorser 
on one of its notes to a bank and also on another given to a different bank, 
of which he was president and shareholder. He and the secretary of the 
insolvent corporation, both directors and large owners of its shares, un- 
der authority conferred, sold its merchandise in bulk to another corpora- 
tion and were given active charge of the disbursements of its assets 
among creditors. Held, it was a breach of the legal duty of both the 
president and secretary to pay the debts on which the former was liable 
in a greater proportion than the other debts of the concern, and to that 
extent they were both participants in the wrong and personally liable 
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to an accounting. The fact that the insolvent corporation was a going 
concern at the time of the transactions in the sense that it was still 
doing business, does not affect the application of the principle. 


4. Same—Assumption of Debt—Substitution—Payment. 

Where a corporation purchases the merchandise in bulk of another and 
insolvent corporation, and assumes the payment of an amount due by 
the latter to the bank with the consent of the bank, as part payment of 
the purchase price, and secures the debt thus due with a mortgage on 
its stock of good. Held, the effect of the transaction was to substitute 
the purchasing corporation as debtor to the bank in the place of the sell- 
ing one, with the additional security of the deed in trust, and, as to the 
latter, amounted to a payment. 


5. Same—Application of Assets—Negligence—Default. 


The officers of an insolvent corporation who have unlawfully obtained 
a larger per cent over the other creditors in the distribution of its assets, 
and those officers thereof participating in such wrongful act, are not 
relieved of an accounting to the other creditors of the corporation by rea- 
son of their haivng sold its merchandise in bulk to another corporation 
which was paid partly in cash and partly by assuming an indebtedness 
to a bank, secured by a mortgage on its merchandise, it appearing that 
such officers have become shareholders and connected with the purchasing 
eorporation, and the bank has consented to its assuming the debt, for if 
such officers or the creditor bank permitted the assets to be wasted or 
misapplied by their own neglect or default, it should not be visited on 
the selling corporation or its creditors. 


Crviz Action, tried before Harding, J., and a jury at Novem- 
ber Term, 1917, of Davipson. (451) 

The action was to recover of defendant Hardware Company 
the balance due on a debt for goods sold and delivered to said defend- 
ant company by plaintiff and chiefly to charge the individual defend- 
ants, Shemwell and Young, with a portion of said claim on the ground 
and to the extent that, being directors and officers in charge of dcfend- 
ant company’s business, they had wrongfully diverted its assets for 
their own protection and benefit and to the prejudice of plaintiff's 
legal rights. - 

On denial of liability by said individual defendants, there was ver- 
diet for plaintiff to the amount against them for $377.04. 

Judgment on the verdict and said defendants excepted and appealed. 


C. L. Shuping and Walser & Walser for plaintiff 


Roper & Roper for Shemwell and Young, appellants. 


Hoke, J., It is the recognized position with us that the directors of 
corporations, and more especially when, as officers, they are in the ac- 
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tive charge of the business, are to be considered to a certain extent as 
trustees in respect to their corporate management and their business 
dealings with the corporate property, and in ease of insolvency they 
will not be allowed to take advantage of their position to obtain a pref- 
erence for themselves at the expense of creditors or other shareholders, 
either in the acquisition of rights or in relief from liabilities which 
they may have incurred either as principal or sureties. Wall v. Roth- 
rock, 171 N.C. 388; Whitlock v. Alexander, 160 N.C. 465, 479; Pender 
v. Speight, 159 N.C. 612; McIver v. Hardware Co., 160 N.C. 478; Gra- 
ham v. Carr, 180 N.C. 271; Hill v. Lumber Co., 118 N.C. 1738; Town- 
send v. Wiliams, 117 N.C. 380. 

In the Wall case, supra, the general principle is well stated as fol- 

lows: “But the directors, occupying a fiduciary relation, are not per- 

mitted to secure themselves against preexisting liabilities of the 
(452) corporation upon which they are already bound, or for money 

they may have already loaned, when the corporation is in de- 
clining circumstances and verging on insolvency. They cannot be per-- 
mitted to take advantage of their intimate knowledge of the corpora- 
tion’s affairs for their own benefit at the expensee of the general 
ereditors.”’ 

And in Pender v. Speight: “Tt is the duty of the directors of a cor- 
poration, as trustees of its property for the benefit of its creditors and 
shareholders, to administer the trust for the mutual benefit of the par- 
ties interested, and for them to receive therein an advantage to them- 
selves not common to all is a plain breach of the trust imposed.” 

And in illustration of the principle, it was held in Graham v. Carr, 
supra, “That a director of an insolvent corporation, being a surety for 
the payment of corporate debts, cannot apply the proceeds derived 
from a sale to him of corporate property to the payment of such 
debts.” Again, in the second Whitlock case: ‘The directors were re- 
quired to surrender a mortgage they had placed upon the corporate 
property and by means of which they had raised money to pay off cor- 
porate debts upon which they were suretics.” 

Whether the inhibition referred to is made to rest in strictness on the 
existence of a fiduciary relationship or on the ground of fraud, a 
position approved in some of the cases, Clark on Corporations, p. 608, 
it is very generally held in this country that a breach of duty in the re- 
spect. suggested is properly considered a legal wrong, for which the 
officers participating and at times when in negligent default, may be 
held to an accounting to the extent that their misconduct has caused 
pecuniary damage to other creditors. McIver v. Hardware Co., supra, 
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In the present case, their is evidence on the part of plaintiff and 
construed in reference to the charge, the jury, in their verdict have 
established that the defendant corporation was a company doing hard- 
ware business in Lexington, N.C., having a paid up capital of $15,000 
or more in which defendant Dermot Shemwell was president, one 
of the three directors, and stockholders to the amount of $4,500; that a 
second director, J. E. Foy, also held stock to the amount of $4,500, and 
the remainder of the said stock, to the amount of six or seven thousand 
dollars, was held by the third director, defendant B. C. Young, who 
was vice-president and secretary and treasurer of the company. That in 
May, 1913, finding they were in debt to various parties to an amount 
ageregating $30,000, the officers in charge, Shemwell and Young, under 
authority conferred, sold the stock of goods in bulk to a corporation 
known and styled the “Manning Hardware Company,” for $21,000, of 
which $11,000 was paid in cash and the remainder was satisfied and 
paid by the Manning Company assuming the payment of $10,000 and 
giving a deed of trust on their entire stock to secure the same 
on a debt of $15,000 then owed by defendant company to the (453) 
Planter’s National Bank of Richmond, Va., and on which the 
individual defendant Dermot Shemwell was an endorser. That this 
$21,000 paid together with the sum of $1,500 collected on the accounts 
and aggregating $22,500 constituted the assets of defendant company, 
justifying a payment pro rata among the creditors of 75 cents on the 
dollar. That all claims against the defendant corporation had been paid 
except the balance due the Planters Bank, amounting to $5,000, a debt 
of $2,500 to the First National Bank of Lexington, of which Shemwell 
was president and a large stockholder, and which note also he had en- 
dorsed, and the debt due plaintiff company, originally amounting to 
$859.92, reduced by payments since the sale to $592.04. That out of the 
$11,000 cash received as purchase price there was paid on the balance 
of $5,000, due the Planters’ Bank $2,500, making a total payment on 
the entire claim of $14,000 of $12,500, or 88 1-3 cents on the dollar. 
That the debt due the First National Bank of Lexington was reduced 
by payments to $1,100, making the payment on the claim of $1,400 
equivalent to 56 per cent, and on the debt due plaintiff there had been 
payment ageregating $267.88, equivalent to 31 per cent. 

It further appeared that the individual defendants Dermot Shemwell 
and B. C. Young were at that time in active charge of the affairs of 
defendant company and took personal part in directing the distribution 
of the assets and making the payment as specified, and on these facts 
as accepted by the jury and under the principles heretofore stated, we 
think that equality among all the creditors was the correct-rule of dis- 
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tribution, and said defendants, in active management. and control of 
the assets of an insolvent corporation, commited a breach of legal duty 
in paying 83 1-3 per cent on a debt of $15,000 in which defendant 
Shemwell was already obligated as endorser, and they have been 
properly charged with the sum tequired te bring the payments on 
laintiff’s claim to an amount equaling 75 cents on the doller, the 
dividend that the assets justified. | 

Tt is objected for the appellants that the esrporation being a going 
concern had the right to prefer and pay any creclitor that they might 
select, and as a general proposition that is true, but om the facts of the 
record, where these appellants, as stated, were in charge of the assets 
of an insolvent corporation, they had no right to take advantage of 
their position and apply these assets to their own relief and benefit, 
to the detriment and injury of the general creditors and their doing so, 
as stated, constitutes an actionable wrong for waren they have been 
properly held to account. 

It is further contended that while this may be true as to defendant 

Shemwell, who was an endorser, it may not hold as to defendant 
(454) Young, who so far as appears received no pecuniary benefit. It 

is recognized as correct doctrine here and elsewhere that co- 
trustee is not always and necessarily chargeable with the default of a 
trustee unless, as in the case of coadministrators when they became 
so because of signing the same bond. Good faith and reasonable care 
and diligence is the usual and accepted rule of liability in such cases. 
Fisher v. Fisher, 170 N.C. 878; In re Jones’ Appeal, 8 Watts & Sargent, 
143, 64 (Pa.). 

But in the present case both of these defendants were active partici- 
pants in the wrong. Referring to the evidence of defendant B. C. 
Young, given by himself on the subject, he testified, among other 
things: “The stock was sold in bulk. I was one of the directors at the 
time. In the liquidation of the affairs of the Davidson Hardware Com- 
pany, I assumed payment of the accounts, wrote most of the checks 
and verified correctness of accounts. The checks were submitted to 
Mr. Shemwell and sent out to various creditors. They were drawn on 
the order of the Davidson Hardware Company and issued by the 
authority of all of us.” 

On such facts both have been properly held hable. Birmingham v. 
Wilcox, 120 Cal., 467; 2 Beach on Trusts, sec. 643. 

It is further urged for applicants that there was evidence tending to 
show the entire $10,000 assessed by the purchaser, was not in fact 
paid to the Planters’ Bank, but only about $6,000, realized by a sale of 
the stock under the trustee some time after the purchase. 
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It might suffice in answer to this position to say that it seems to have 
been submitted by his Honor to the jury as one of defendant’s conten- 
tions and repudiated by them and, in any event, it should not avail ap- 
pellants on the record. It appears that goods to the value of $21,000, 
belonging to the hardware company, were sold and transferred to the 
purchaser, who assumed the payment of $10,000 to the Planters’ Bank, 
evidently with the latter’s consent, and a morgage or deed of trust exe- 
cuted on the entire stock being ample security for the claim. The effect 
of the transaction was, in our opinion, to substitute the Manning Hard- 
ware Company, with the additional security of the deed of trust, as 
the debtor instead of the hardware company, and, as to the latter, 
amounted to a payment of the remainder of the purchase money, for 
which the defendant should account. 

It, furthermore, appearing that Young immediately went into the 
Manning Company, and Shemwell and Foy soon thereafter became 
stockholders therein, and if they or the creditor, the Planters’ Bank, 
permitted their assets to be wasted or misapplied by their own neglect 
or default, it should in no way be visited on the hardware company or 
its creditors. 

In our opinion, on the facts in evidence as accepted by the (455) 
jury and under the principles applicable, for the cause has been 
fairly tried and the liability of appellants correctly determined. 

No error. 


Cited: Besseliew v. Brown, 177 N.C. 67; Caldwell v. Robinson, 179 
N.C. 523; Bassett v. Cooperage Co., 188 N.C. 5138; Hospital v. Nichol- 
son, 190/121. 


IN THE MATTER OF LEE CROOM. 
(Filed 1 May, 1918.) 


1. Habeas Corpus—Appeal and Error——Certiorari—Court’s Discretion. 
Appeal to the Supreme Court will not lie from the refusal of a Superior 
Court judge to discharge the defendant from custody in proceedings in 
habeas corpus, the remedy being by a petition for a writ of certiorari 
which is addressed to the sound discretion of the Supreme Court. 


2. Habeas Corpus—Judgments—Collateral Attack—Statutes. 


Where the petitioner in habéas corpus proceedings directed to a Supe- 
rior Court judge has previously been convicted in that court of an offense 
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of which it had jurisdiction, and accordingly sentenced to imprisonment 
under a final order, the judgment imports verity and evidence to collat- 
erally impeach it is incompetent, and the application to prosecute the 
writ will be denied. Revisal, see. 1832. | 
8. Habeas Corpus—Certiorari. 

A petition for certiorari in the Supreme Court will be denied in habeas 
corpus proceedings when it appears therefrom that the prisoner is not 
entitled to his discharge. 


This is a petition for a certiorari, in lieu of an appeal, to review a 
judgment of Lyon, J., on a writ of habeas corpus, refusing to discharge 
the defendant from custody. 

The facts set forth in the petition are as follows: 

1. At January Term, 1915, of the Superior Court of Pender, the 
petitioner, Lee Croom, entered a plea of guilty to an indictment charg- 
ing him with an assault with a deadly weapon, and he was sentenced 
to a term of imprisonment of six months in jail and assigned to work 
on the public roads of Sampson County, capias to issue on 15 Feb- 
ruary, 1915. 

2. The capias was issued on said judgment on 15 February, 1915, 
but the petitioner was not arrested thereunder. 

3. That at March Term, 1917, of said Court, it being made to appear 
that the petitioner had served no part of his term of imprisonment, and 
was at large, another caplas issued and the defendant was arrested and 

began his term of imprisonment. 
(456) . 4. That the petitioner thereupon sued out a writ of habeas 
corpus before Bond, J., which was duly heard, but no order or 
judgment was rendered thereon although the petitioner was not re- 
quired to begin serving his term. 

5. That thereafter another capias was issued against the defendant 
and he was taken into custody, and he then applied for the writ of 
habeas corpus before Lyon, J., who, after hearing the matter, refused 
to discharge the petitioner, holding that he was lawfully in custody un- 
der the judgment of January Term. 1915. 

6. That the petitioner thereupon offered to appeal from the said 
judgment of Judge Lyon, but he was refused this right, upon the 
ground that his remedy to review his judgment was by certiorari, and 
thereupon this petition for certiorart has been filed in this Court. 


M Clann and Bie for petitioner. 
J. 8. Manning, Attorney General, and R. H. Sykes, Assistant Attor- 
ney General, for the State. 
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Auten, J. His Honor held correctly that an appeal would not he 
from his judgment refusing to discharge the defendant from custody 
(In re Holley, 154 N.C. 168), and the remedy, if any, is by a petition 
for a writ of certiorari, which is addressed to the sound discretion of 
the Court. Ice Co. v. R. R., 125 N.C. 17. 

If this was not the rule, the criminal law could not be administered, 
and it would be with difficulty that any judgment of imprisonment 
could be executed, as the writ of habeas corpus always issues when 
legally applied for, because the statue (Revisal sec. 1828) subjects a 
judge who refuses to entertain the petition to a penalty of $2,500, and 
if his judgement can be reviewed by appeal, or 1f the certiorari issues as 
of right, the sentence of imprisonment might be suspended indefinitely 
between the Superior and the Supreme Court. 

We must then examine the petition for the certiorari, and when we 
do so find that the petitioner is in custody under a judgment of the 
Superior Court, which has never been performed, and which was regu- 
larly entered in a criminal action of which the court had jurisdiction, 
and that this judgment has not been set aside or modified. 

The power to enter the judgment is not contested, and when this 
power is conceded, it follows that the petitioner was not entitled to be 
discharged, as the Revisal, sec. 1822, provides that application to pros- 
ecute the writ of habeas corpus shall be denied “2. Where persons are 
committed or detained by virtue to the final order, judgment, or decree 
of a competent tribunal of civil or eriminal jurisdiction.” 

The judgment as entered upon the record imports verity and 
neither Judge Bond nor Judge Lyon had authority to hear evi- (457) 
dence in a collateral proceeding tending to impeach it, nor could 
they refuse to deal with it as valid and binding, and their action in 
the premises was controlled by this principle. 

The practice upon petitions for the writ of habeas corpus is stated 
very clearly and accurately by Justice Hoke in the Holley case, in 
which he says, at p. 169: “It would produce inextricable confusion to 
permit one judge of equal and concurrent jurisdiction to question and 
interfere with the final judgments of another or to deal with such 
hearings on any other principle. And in determining this question of 
power the court is confined, as heretofore stated, to the record proper 
and the judgment itself. It is not permitted that the testimony or the 
rulings therein should be examined into, nor that matters fairly in the 
aiscretion of the presiding judge should be reviewed, or that judgments 
erroneous mn the ordinary acceptation of the term should be ques- 
tioned. The hearing is confined to the record and judgment, and relief 
may be afforded only when on the record itself the judgment is one 
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clearly and manifestly beyond the power of the court, a statement of 
the doctrine supported in numerous and authoritative decisions here 
and elsewhere. Hx parte McCown, 189 N.C. 95; In re Schenck, 74 N.C. 
607; In re Swan, 150 U.S. 687; In re Coy, 127 N.C. 731.” 

The petition for the certiorari is, therefore, denied because it ap- 
pears upon the face of the petition that the petitioner is not entitled 
to his discharge. 

Petition denied. 


Cited: In re McCabe, 183 N.C. 242; S v. Yates, 183 N.C. 755, 756, 
757; S v. Edwards, 192 N.C. 322; In re Bellamy, 192 N.C. 673; Hin- 
nant v. Insurance Co., 204 N.C. 306; In re Ogden, 211 N.C. 103; In 
re Adams, 218 N.C. 381; In re Steele, 220 N.C. 687; In re Thompson, 
228 N.C. 75. 


i re 


ANNIE L. HEATH v. W. C. HEATH. 
(Filed 1 May, 1918.) 


Evidence — Wagering Contracts — Futures — Statutes ——- Pleadings — 
Counterclaims —- Admissions —- Burden of Proof — Trials. 


The burden of proof is on the defendant to establish his counterclaim 
set up in an action against him upon his note; and where he has admitted 
his liability on his note, and the reply alleges that his counterclaim, if it 
existed, was based upon an illegal or wagering contract in futures, Re- 
visal, sec. 1691, he must establish his counterclaim by his evidence upon 
the trial, and show that it was a lawful one; and where he fails to in- 
troduce evidence to that effect, it is proper for the court to disregard the 
counterclaim and direct a judgment upon the note. 


AppeaL by defendant from Harding, J., at February Civil Term, 
1918, of UNton. 
(458) This is an action on a note. At the conclusion of the evidence 
his Honor instructed the jury to answer the issue of indebted- 
ness in favor of the plaintiff on the admissions of the parties, and the 
defendant excepted and from the judgment rendered upon the verdict 
appealed. 


Thaddeus A. Adams and Stack & Parker for plaintiff. 
T. D. Maness and J. C. M. Vann for defendant. 


Au en, J. The plaintiff alleges in her complaint that she sold certain 
land to the defendant on 31 December, 1904, and that notes were exe- 
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cuted for the purchase money; that on 17 February, 1916, the consid- 
eration for the purchase of the land not being paid in full, the defen- 
dant executed and delivered to her his note, by which he promised to 
pay $2,356.50 on 1 November, 1916, reciting therein that the note was 
given for the balance due on the purchase money of the land, and that 
no part of said note had been paid. 

The defendant filed an answer in which he admitted the purchase of 
the land for $4,500, and that he was also at that time indebted to the 
husband of the plaintiff in the sum of $1,200, making a total of $5,700; 
that he executed a promissory note or notes to the plaintiff or to her 
said husband for said amount, and that he’had paid on the indebted- 
ness $3,750. No other payments are alleged in the answer, and upon 
these admissions, when the interest from 1904 to 1916 1s taken into 
consideration, the defendant owed as much or more than the amount 
for which the note sued on was executed. 

The defendant, it is true, does not distinetly admit the execution of 
the note in the pleading, although he does say that he signed a note to 
the plaintiff on or about 7 February, 1916, of somewhat similar 1m- 
port to that set out in the complaint, but it 1s stated in the Judgment 
that the defendant admitted the execution of the note in open court at 
the trial. 

On these admissions of the parties, nothing else appearing, the plain- 
tiff was entitled to judgment for the amount of the note. 

The defendant, however, further alleges in his answer that the plain- 
tiff was a member of the partnership of O. P. Heath & Co.; that this 
partnership was indebted to him in the sum of $7,084.53, and he asks 
that this amount be allowed him as a set-off in extinguishment of the 
claim of the plaintiff. 

The plaintiff files a reply in which she denies that she was a member 
of the partnership of O. P. Heath & Co., and she also denies that the 
partnership was indebted to the defendant, and alleges that if any such 
indebtedness did exist it arose upon a gambling contract known ordi- 
nairly as a contract in “futures.” 

On the trial no evidence was introduced or tendered by the (459) 
defendant to prove that the indebtedness of O. P. Heath & Co. 
to the defendant, if it existed, was upon a legal contract, and was not 
a contract, for “futures.” 

In this condition of the pleadings, two causes of action were alleged. 
The plaintiff alleged a cause of action in the complaint against the de- 
fendant on the note, and the defendant alleged a cause of action in the 
answer against the plaintiff on the alleged indebtedness of O. P. Heath 
& Co. to the defendant, and on the last eause of action, the plaintiff 
was in reality a defendant. 
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If so, it being alleged in the reply, which was duly verified, that the 
claim against O. P. Heath & Co. arose out of a gambling contract, the 
Revisal, sec. 1691, is applicable, and as under that section the burden 
was upon the defendant to prove by proper evidence other than by 
written evidence that the contract relied on by the defendant to prove 
the indebtedness was a lawful one in its nature and purpose, and as 
the defendant failed to offer any such evidence, his Honor properly dis- 
regarded the cause of action set up in the answer. 

The section of the Revisal referred to has been considered in several 
of our decisions, and it has been held without exception that when it 
alleged that a contract sued on is a gambling contract within the pro- 
visions of section 1689 of the Revisal, and the pleading is duly verified, 
that the burden is on the party seeking to recover upon the contract to 
prove that it is a lawful contract (Holt v. Wellons, 163 N.C. 129), 
and when the party upon whom the burden of proof rests offers no evi- 
dence, it 1s not erroneous to direct a verdict against him. House v. 
Arnold, 122 N.C. 220; Hooker v. Worthington, 1384 N.C. 285. 

It follows, therefore, as the cause of action alleged in the complaint 
was admitted, and as no evidence was offered to prove the legality of 
the contract out of which arose the cause of action alleged in the an- 
swer, that his Honor’s instruction to the jury was in accordance with 
law. 

No error. 





(460) 


S. H. LEA v. SOUTHERN PUBLIC UTILITIES COMPANY anno CHAR- 
LOTTE ELECTRIC RAILWAY COMPANY. 


(Filed 1 May, 1918.) 


1. Negligence—Rule of the Prudent Man—Breach of Duty. 
Negligence is the absence of that care which under the circumstances 
should be exercised as a duty to another under the rule of the ordinary 
prudent man. 


2. Same—Railways—lInstructions—Trials—Appeal and Error. 

Where the evidence is conflicting as to whether the motorman on de- 
fendant’s street car should have seen the plaintiff's danger in crossing 
the track in a buggy in front of the moving car in time to have slowed 
or stopped the car, and avoid the injury complained of, the defendant’s 
liability does not solely depend upon whether its motorman should have 
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perceived the plaintiff’s danger, under the rule, but also upon whether 
he then should have stopped it, under the existing circumstances, in time, 
by the exercise of ordinary care, to have prevented the injury; and an 
instruction that does not present this latter phase of negligence when it 
arises under the evidence is reversible error. 


3. Negligence—Proximate Cause. 

Negligence, to be actionable, must be the proximate cause of the in- 
jury complained of, or the cause that produced the result in continued 
sequence, without which it would not have occurred, and one from which 
any man of ordinary prudence could have foreseen that such result was 
probable under the facts as they exisited. Ramsbottom v. R. R., 38 N.C. 
D1, cited and applied. 


4. Same—Instructions—Trials — Street Railways — Railroads - — Appeal 
_and Error. 

Where the defendant’s actionable negligence depends upon whether its 
motorman on its moving street car should have seen the plaintiff’s danger 
in crossing its track in a buggy in time to have stopped the car and avoid 
the injury complained of, an instruction to answer the issue of negligence 
in the affirmative if the motorman should have seen the danger, under 
the rule of the prudent man, leaves out the question of proximate cause 
from the jury’s consideration, and is reversible error. 


5. Negligence——Proximate Cause—-Burden of Proof—tTrials. 


The burden of proof is on the plaintiff to show that the injury com- 
plained of was the proximate cause of defendant’s negligence, which is 
ordinarily a question for the jury. 


6. Instructions—Negligence—Issues—Trials. 


The issues in this case as to defendant’s negligence and the last clear 
chance are Held to include an inquiry as to the proximate cause of the 
injury complained of and to require instruction thereon under the evi- 
dence. 


7. Instructions—Negligence—Proximate Cause—Appeal and Error. 

The error of the trial judge in his charge to the jury in fatling to in- 
struct upon the principle of the proximate cause of the defendant’s neg- 
ligence involved in an action for damage is not cured, in construing the 
charge as a whole by a definition of negligence and proximate cause 
stated in the beginning thereof, without explanation of the relation of 
the one toe the other, and its application to the evidence. 


Civit action, tried before Webb, J., and a jury at October Term, 
1917, of MecKLENBURG. 

‘This is an appeal by the defendants from a judgment rendered 
against them in the plaintiff’s favor at the October Term, 1917, 
of the Superior Court of Mecklenburg County. The action arose (461) 
out of a collision between one of the defendant’s street cars 
and the plaintiffs buggy, upon North Tryon Street, in the city of 
Charlotte, and was submitted to the jury upon issues which, with the 
answers thereto, were as follows: 
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1. Was the plaintiff injured by the negligence of the defendants, as 
alleged in the complaint? Answer: “Yes.” 

2. Did the plaintiff by his own negligence contribute to his injury, as 
alleged in the answer? Answer: “Yes.” 

3. Notwithstanding the negligence of the plaintiff, could the defend- 
ants, by the exercise of ordinary care, have prevented the injury? An- 
swer: “Yes,” 

4. What amount of damages, if any, is the plaintiff entitled to re- 
cover of the defendants? Answer: ‘'$1,250.” 

The plaintiff contended, and in his own behalf testified, that he drove 

his horse and buggy out of an alleyway adjoining the city hall straight 
across North Tryon Street, intending to go on the west side thereof, 
and turn to his left and go up the Square; that when his horse’s 
head was within about 20 feet of the street car track he looked south 
and saw a car coming toward him about 100 or 125 feet away; that he 
was driving five or six miles an hour and thought he had time to get 
across the track ahead of the car; that when he first saw the car its 
speed was about fifteen miles an hour, and that it kept coming without 
checking its speed, probably getting a little faster, and that before he 
could clear the track with his buggy the left corner of the fender struck 
the rim of his left hind wheel that his horse took fright and either the 
jar or the jumping of the horse caused the traces to break and the horse 
to run away, the horse running down the street about 175 feet from the 
point of the collision, where, as the result of holding on to the lines 
after the harness had been broken, he was pulled over the dashboard, 
got his leg caught in the front wheel of the buggy and broken. 

The defendant contended and its witnesses testified that at the time 
the car had just left the Square and was running very slowly, five or 
six miles an hour; that the plaintiff drove out of the alleyway and in- 
stead of crossing the street and getting on the righthand side, as re- 
quired by ordinance, came up towards the Square on the lefthand side 
for a distance and then started to drive diagonally across the street, 
meeting the car; that as soon as the motorman saw plaintiff start 
across the track, and while he was some feet from the track, he sounded 
his gong to warn the plaintiff, but that instead of stopping or going 
straight across the track the plaintiff continued to drive diagonally 
across the street toward the car and commenced slapping the horse 
with the lines to quicken his speed; that the motorman immediately re- 

versed his car and stopped it; that after the car stopped plain- 
(462) tiff still continued in his course diagonally across the track, and 
ran across the fender, pressing it down and causing it to fly up 
and catch the rim of the hindwheel; that the plaintiff’s conductin driv- 
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ing his horse, which was an old fire horse, against the fender while at 
the same time slapping him with the reins caused the horse to take 
fright and run away and break the harness, and that the plamtiff, by 
continuing to hold to the lines after the harness was broken, was finally 
pulled over the dashboard, getting his leg caught in the wheel and 
broken. 

The court charged the jury upon the first and third issues substan- 
tially as follows: 

Ii you find by the greater weight of the evidence that it reasonably 
appeared to the motorman, or that he saw or could have seen by the ex- 
ercise of ordinary care, that plaintiff was crossing the track and that 
there would be a collision, or that he was going to strike the buggy 
before the plaintiff could cross the track, then the court charges you 
that the defendant company owed a duty to the plaintiff to slow down 
its car; and if you find that 1t reasonably appeared to the motorman 
that he was going to have a collision with the plaintiff, striking his 
buggy before he cleared the track (the court charges you that it was 
the duty of the motorman to reverse his car and stop before he struck 
this man, if he could do it without danger to his passengers; and if he 
failed to do that, the court charges you that he would be guilty of 
negligence, and it would be your duty to answer the first issues ‘“Yes.’’) 

“Tf you find by greater weight of the evidence that he saw this man 
on the track or could have seen him by the exercise of ordinary care 
and prudence, and find by the greater weight of evidence that it 
reasonably appeared to the motorman that the plaintiff was in a peril- 
ous condition, the court charges you that it was the duty of the motor- 
man to stop his car and avert the injury, (and if he did not do it, the 
court charges you that it would be your duty to answer the third issue 
‘Yes. mm) 

There were other exceptions, but they need not be stated, as the 
opinion is confined to those already set forth. 

Judgment was entered on the verdict for the plaintiff, and defendant 
appealed. 


Thomas W. Alexander for plaintiff. 
Osborne, Cocke & Robinson for defendants. 


Waker, J., after stating the case: We are of the opinion that the 
two instructions given to the jury, and to which exceptions were taken, 
are erroneous—not so much because of what was said, but because of 
what was omitted. Generally speaking, negligence is the absence 
of that care which under the circumstances should be exercised, (463) 
gauged by the rule of the ordinarily prudent man. The court 
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charged, in effect, and in the first of the instructions, that 1t was the 
absolute duty of the motorman “to reverse his car and stop before he 
struck the vehicle,” and in the other that it was his duty “to stop the 
car and avert the injury,” and in both instructions that if he failed in 
the respects mentioned it was negligence, and they should answer the 
issues “Yes.” It was, perhaps, his duty, under the circumstances stated, 
to stop the car, but not so unless it could be done by the exercise of or- 
dinary care. There was no legal duty to do it, if it could not be done, 
for instance, if he had not sufficient time to do it, but it was his duty to 
stop it if that could be done in the exercise of proper care. The court 
charged that the mere act of failing to stop was negligence, whereas 
the instruction should have been that there must have been a negligent 
failure in that respect before the jury could give an affirmative answer 
to the issues. 

But there is more serious objection to the instruction, as we think. 
The court failed to tell the jury that the neghgence of defendants must 
have been the proximate cause of the injury in order to be actionable, 
so that the issue could be answered “Yes.” 

In order to establish actionable negligence, the plaintiff is required 
to show by the greater weight of the testimony, first, that there has 
been a failure to exercise proper care in the performance of some legal 
duty which the defendant owed the plaintiff under the circumstances 
in which they were placed, proper care being that degree of care which 
a prudent man should like circumstances and charged with a like duty; 
and second, that such negligent breach of duty was the proximate cause 
of the injury—a cause that produced the result in continuous sequence 
and without which it could have occured, and one from which any 
man of ordinary prudence could have foreseen that such a result was 
probable under the facts as they existed. Ramsbottom v. R. R., 138 
N.C. 51. 

In the case just cited the plaintiff’s horses were running along the 
railroad track ahead of an approaching train, and while so doing ran 
onto a trestle and were injured. The negligence alleged against the 
defendant was the failure of the engineer to stop the train before the 
horses ran onto the trestle. The trial court charged that “If the engi- 
neer of ordinary prudence and care could by reasonable diligence have 
seen that the horses were badly frightened and were rushing forward 
toward the trestle, then it was the engineer’s duty to stop the engine. 
And if you find the further facts to be that the horses were driven onto 
the trestle by the approaching train and its failure to stop sooner than 
it did after passing the crossing, it is negligence on the part of the 
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defendant, and you will answer the first issue ‘Yes’.” This Court 

held this instruction to be erroneous on the identical ground (464) 
now urged by the defendants, and certainly the instruction in 

the case at bar is, at least as erroneous as the one there given. It is 
strictly analogous to it, and the two are almost literally the same. 

It may be well to refer to several of the cases in which we have held 
that negligence and proximate cause must coneur in order to make the 
former actionable, as it may emphasize the necessity of uniting the two 
when juries are instructed upon this question, which is of such frequent 
occurrence. ‘To constitute contributory negligence, the plaintiff must 
have committed. a negligent act, and such negligent conduct must have 
been the proximate cause of the injury. The. two must concur and be 
proved by the defendant by the clear weight of evidence. A failure to 
establish proximate cause, although negligence be proved, is fatal to 
the plea.” Brewster v. Elizabeth City, 187 N.C. 394. 

“Tt is not enough to show that there has been negligence in order to 
entitle a plaintiff to recover; he must, in addition, show that the de- 
fendant’s negligence was the proximate cause of his injury. Negligence 
is not actionable unless it is the proximate cause of the damage.” 
Hoaglin v. Telegraph Co., 161 N.C. 398. 

“Tt is generally held, and this we regard as the true doctrine, that 
the element of proximate cause must be established, and it will not nec- 
essarily be presumed from the fact that a city ordinance or statute has 
been violated. Negligence, no matter in what it may consist, cannot 
result in a right of action unless it is the proximate cause of the injury 
complained of by the plaintiff.” Henderson v. Traction Co., 132 N.C. 
785, quoting Ilhott on Railroads, sec. 711. 

“Tn all courts where the common law is administered it is held that 
one cannot recover damages upon proof of negligence alone, and that 
he must proceed further and show that the negligence of which he com- 
plains was the real proximate cause of the injury.” Pritchett v. R. &., 
157 N.C, 101. 

In Paul v. R. R., 170 N.C. 230, 1t was held that negligence, to be ac- 
tionable, must be the proximate cause of the injury for which damages 
are sought, and ordinarily the question as to the proximate cause of an 
injury arises from the evidence, as an issue of fact for the Jury, under 
proper instructions, and not solely as a matter of law. It was there 
said: “Much of the difficulty in the application of the doctrine of prox- 
imate cause arises from the effort on the part of the courts to give 
legal definition to what is essentially a fact, and in most. cases, for the 
determination of a jury.” 

And the Court said in Kellogg v. R. R., 94 US., 469: “The true 
rule is that what is the proximate cause of an injury is ordinarily a 
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question for the jury. It is not a question of science or of legal 
(465) knowledge. It is to be determined as a fact in view of the cir- 

cumstances of fact attending it. The primary cause may be the 
proximate cause of a disaster, though it may operate through succes- 
sive instruments, as an article at the end of a chain may be moved by 
a force applied to the other end, that force being the proximate cause 
of the movement, or, as is the oft cited case of the squib thrown in the 
market place. 2 Bl. Rep., 892. The question always is, Was there an 
unbroken connection between the wrongful act and the injury, a con- 
tinuous operation?” | 

This case was approved in Hardy v. Lumber Co:, 160 N.C. 113, 
in which it was said, citing Cooley on Torts (Ed. 1879), p. 69: “When 
the act or omission complained of is not in itself a distinct wrong, 
and can only become wrong to any particular individual through in- 
jurious consequences resulting therefrom, this consequence must not 
only be shown, but it must be so connected by avertment and evi- 
dence with the act or omission as to appear to have resulted there- 
from according to the ordinary course of events and as a proximate 
result of a sufficient cause.” See, further, Davis v. Traction Co., 141 
N.C. 1384; Wright v. Manufacturing Co., 147 N.C. 534; RB. BR. v. Jones, 
146 Ala., 277, and especially Wheeler v. Gibbon, 126 N.C. 811. 

It may further be said that the first and third issues necessarily in- 
volve the element of proximate cause by reason of the words in which 
they are expressed. The inquiry in each is not only whether defendant 
was negligent, but whether that negligence, if it existed, was the proxi- 
mate cause of the injury, so that negligence constituted only one-half 
of the inquiry. McNeill v. R. R., 167 N.C. 390; Crenshaw v. R. R., 144 
N.C. 314; Pritchard v. R. R., 157 N.C. 101. 

The rule is not disputed, but we again advert to it and the authori- 
ties sustaining It, so that there may be a clear understanding of it, and 
of the necessity for applying it to instructions as to negligence. The 
learned counsel, contends, in his brief, that the charge should be con- 
strued as a whole and there is sufficient in it to cure the error, but we 
do not think this is a case of that kind, admitting, as we do, that 1t can 
be corrected in that way. There is only a definition of negligence and 
proximate cause separately stated in the beginning of the charge, and 
no general or particular explanation of the relation of the one to the 
other, or the legal connection between the two—nothing by which the 
jury could know how to supply the fatal omission in the instruction. 
The error was, therefore, not removed by anything the judge said else- 
where in his charge, not even by a liberal construction of it. 

New trial. | 
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Cited: Hinnant v. Power Co., 187 N.C. 296; Campbell v. Laundry, 
190 N.C. 654; DeLaney v. Henderson-Giimer Co., 192 N.C. 650; Clin- 
ard v. Electric Co., 192 N.C. 741; Hillis v. Power Co., 193 N.C. 361; 
Lancaster v. Coach Line, 198 N.C. 108; Poplin v. Adickes, 203 N.C. 
727; Bechtler v. Bracken, 218 N.C. 524; Price v. Gray, 246 N.C. 168. 





(466) 


JAMES M. MUSE v. FORD MOTOR COMPANY. 
(Filed 1 May, 1918.) 


1. Negligence—Evidence; Corroborative; Contradictory-—Subsequent Re- 
pair. 

Where damages are sought in an action by an employee against his 

’ employer for the latter’s negligence in leaving a hole in a concrete floor 

with spikes in it, where plaintiff was required to work, and which caused 

the injury complained of, and there is conflicting evidence as to whether 

such condition existed at the time, it is competent in contradiction of the 

defendant’s evidence and in corroboration of the plaintiff to show that 

the defect had since been remedied, though incompetent as substantive 
evidence of the negligence alleged. 


2. Evidence: Corroborative; Contradictory—Instructions — Requests — 
Restrictions-—Appeal and Error... 
Where evidence is admissible only for corroboration or contradiction, 
the failure of the trial judge to thus restrict it is not reversible error in 
the absence of a special request to do so. 


3. Appeal and Error—Instructions—Presumptions. 
Where the record does not set out the judge’s charge, and there are no 
exceptions thereto, it will be presumed on appeal that it was a correct 
one. 


4, Appeal and Error—Opinions—Harmiess Error. 

The plaintiff’s testimony, in his action to recover damages for a per- 
sonal injury alleged to have been negligently inflicted, as to the result of 
the injury in producing hernia is harmless when he has testified that 
immediately thereafter he felt a severe pain and the other evidence tends 
to show it was so caused, and that hernia immediately followed. 


5. Evidence—Ilustrations—Spikes. 

Where there is evidence tending to show defendant’s actionable negli- 
gence in permitting a hole in a concrete floor with spikes in it to remain 
where the defendant, his employee, was required to work, it is competent 
for the witness to explain his testimony to the jury by using another 
spike like in size and form. 
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6. Pleadings—Interpretation—Liberal Construction. 
Pleadings are liberally construed, and where it is apparent from the 
whole pleading that the complaint alleges a good cause of action, it will 
be sustained. Revisal, sec. 495. Blackmore v. Winders, 144 N.C. 215, 
cited and applied. 


“1 


. Pleadings—Indefiniteness-—Motions—Demurrer. 
Objection that a complaint is too indefinite in its allegations as to a 
cause of action should be taken by motion that it be made more certain, 
and not by demurrer. 


8. Pleadings—Negligence—Effect—Statutes. 
It is not necessary for the plaintiff to enumerate all of the particulars 
of the general damages alleged to have been caused by the negligent act 
of the defendant, in order to recover for them. Conrad v. Shuford, 174 
N.C. 719, cited and applied. 


9. Pleadings—Evidence—Scope—Amendments—Appeal and Error — Ob- 
jections and Exceptions—Statutes. 


Where the allegation of the complaint are sufficiently broad under a 
liberal construetion to include within their scope the evidence objected to, 
it will not be considered as a variance, and where there is a variance, the 
objecting party must proceed under the statute, and if the trial judge may 

order an amendment, and if the proper course is not pursued, the vari- 
ance will be deemed immaterial on appeal. Revisal, sees. 515-516. 


10. Appeal and Error—Instructions—-Contentions—-Objections and Ex- 
ceptions. 
The judge should be given an opportunity to correct his statement of 
the contention of the parties by objection taken at the time, or error in 
that respect will not be considered on appeal. 


11. Damages—Mental Anguish—Negligence——Personal Injury. 


Where there is evidence, either direct or circumstantial, tending to 
show that mental anguish was suffered in connection with a physical in- 
jury negligently inflicted, it may be considered by the jury as an element 
of actual or compensatory damages in passing upon that issue. Wallace 
v. R. R., 104 N.C. 442, 452, cited and applied. 


Action, tried before Webb, J., and a jury, at October Term, 1917, 
of MECKLENBURG. 
Action for damages. Plaintiff alleges that he was injured by de- 
fendant’s negligence under the following circumstances. It was 
(467) the duty of the plaintiff, as an employee of the defendant, to 
paint automobile bodies for Ford cars. The painting is done in 
this way: The paint is placed in an overhead tank with a hose at- 
tached; underneath this overhead tank is what is called the drip 
pan, which is in the share of a square with an open end. The 
Automobile bodies are placed on trucks, the bodies being longer 
and broader than the trucks and so project from the sides and 
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ends of the trucks. The truck with the automobile body on it 
is then run into the open end of the drip pan and the paint is 
sprayed on the body by use of the hose attachment to the overhead 
paint tank. The plaintiff averaged putting one coat of paint on about 
100 bodies per day. It was the duty of the plaintiff to pull the truck 
with the body on it away from the drip pan as soon as he had sprayed 
it with a coat of paint, to make room for spraying another body. There 
was a hole worn in the cement floor just in front of the drip pan, over 
which it was necessary to pass the trucks in carrying the automobile 
bodies in and out from the drip pan. Standing in the hole were two iron 
spikes from one to two inches high. These spikes, at the time in ques- 
tion, were as plaintiff alleges, serving no useful purpose, but had been 
negligently left standing in the roadway of the trucks. The automobile 
bodies which the plaintiff was required to paint weighed about 480 
pounds. On or about 27 July, 1917, the plaintiff took out several 
trucks with bodies thereon from the drip pan after spraying the (468) 
same, the trucks starting without trouble from off the sheet-iron 

upon which they were standing, but when they reached the defective 
place in the floor above described, and on account of the wheels of the 
trucks, striking the hole in the floor and the iron spikes, the plaintiff 
received a jerk or strain which ruptured him and caused him to have a 
painful hernia. 

Defendant denies all allegations of negligence, including this allega- 
tion (No. 7) of the complaint: “That there was a hole in the cement 
floor just in front of the drip pan over which it was necssary to pass 
the trucks in carrying the automobile bodies in and out from the drip- 
pan; that this hole was about 12 or 16 inches square or larger and from 
an inch to two inches deep.” Evidence was admitted over defendant’s 
objection that repairs had been made after the accident to the cement 
floor of the garage where plaintiff alleges there was a hole and a spike. 
There were other exceptions, which are noted in the opinion of the 
Court by Watker, J. 

The jury returned a verdict finding that there was negligence which 
proximately caused the injury, but that there was no contributory 
negligence, and assessed the damages. Defendant appealed from the 
judgment thereon. 


Stewart & McRae for plaintiff. — 
Chase Brenizer for defendant. 


WALKER, J., after stating the case: We have not set out the evidence, 
charge, and objections of the defendant extensively, but have stated so 
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much of them as will be necessary for a consideration of the assign- 
ments of error. | | 

1. The evidence as to repairs was competent in one view of the case. 
It comes within the exception to the general rule, that such evidence is 
not admissible to show negligence. It seems to us that Tise v. Thomas- 
ville, 151 N.C. 281, is directly in point, as the plaintiff in that case was 
permitted to show that a hole was filled up, as proof of the condition 
existing at the time of the injury and to contradict or corroborate wit- 
nesses. 

We said in Pearson v. Clay Co., 162 N.C. 224, 225: “To show that 
a hole into which he had fallen, as he had testified had been filled up 
after the occurrence was competent, not to prove negligence, but to 
contradict defendant’s assertion that the hole was not there at the time 
of the alleged fall, % having been filled up.” | 

In Rh. Rk. v. Hawthorn, 144 US. 202, it was said, in discussing the 
rule: “Upon this question there has been some difference of opinion in 

the courts of the several States. But it is now settled upon much 
(469) consideration by the decisions of the highest courts of most of 

the States in which the question has arisen, that the evidence is 
incompetent, because the taking of such precautions against the fu- 
— ture is not to be construed as an admission of responsibilty for the past, 
has no legitimate tendency to prove that the defendant has been negli- 
gent before the accident happened, and is calculated to distract the 
minds of the jury from the real issue and to create a prejudice against 
the defendant,” citing many cases and among others Morse v. R. R., 
30 Min., 465; Corcoran v. Peekskill, 108 N.Y. 151; R. R. v. Clem, 123 
Ind., 15. Part of the above quotation was taken from the opinion of 
Judge Mitchell, delivered by him in Morse v. R. R., supra. This Court 
adopted the same rule in Lowe v. Elhott, 109 N.C. 581, and approved 
what is above quoted from the opinion of Mitchell, J., in Morse v. 
fh. #., erting three other cases, Dougan v. Transportation Co., 56 N.Y., 
1; Sewell v. Cohoes, 11 Hun, 626, and Baird v. Daily, 68 N.Y. 547. 
The case of Lowe v. Elhott was approved in Myers v. Lumber Co., 129 
N.C. 252; Arken v. Mfg. Co., 146 N.C. 324; Tise v. Thomasville, su- 
pra; Boggs v. Mining Co., 162 N.C. 393. See Lockhart on Evidence, 
sec. 168. 

But there are exceptions to this rule, some of which, with the reason 
for the rule, are stated in 29 Cyc., 616, 617, 618, and in the authorities 
which we have already cited. In this case the defendant denied that 
the hole and spike were out of the character described by the defen- 
dant, and this evidence tended to corroborate the plaintiff and his wit- 
nesses. This kind of testimony should be carefully explained to the 


N.C. ] SPRING TERM, 1918. 499 
MusE v. Moror Co. 


jury by the court, and they should be instructed not to consider it as 
evidence of negligence, but should confine it strictly to the purpose for 
which it is admitted. But if the judge fails to do so, it is not reversible 
error, unless he was asked for a special mstruction thus restricting it. 
Rule 27 (164 N.C. 438); Tise v. Thomasville, supra, where it is said, 
at p. 282: “It was competent to show that the repairs were made alter- 
wards—not that the repairs were evidence tending to prove negligence, 
but simply to prove their date to contradict the defendant’s witnesses.” 
Westfeldt v. Adams, 135 N.C. 591. | | 

The evidence was also competent in corroboration of the plaintifi’s 
evidence of the existence of the hole at that time and place. The de- 
fendant contends that, in this view, the court should have instructed 
the jury that this evidence was admitted only in corroboration. But 
Rule 27 (140 N.C. 692) provides that this is not error “unless the 
appellant asks, at the time of admission, that it be restricted.” Hill v. 
Bean, 150 N.C. 437. Indeed, it does not appear that the judge did not 
give a proper instruction. The presumption is that he did, as there is 
no exception that he did not. S. v. Powell, 106 N.C. 638; S. v. Brab- 
ham, 108 N.C. 796; Byrd v. Hudson, 11 N.C. 211. 

2. The testimony of the plaintiff as to the cause of his mjury (470) 
was harmless. He stated that he felt the severe pain immediate- 
ly after he had received the injury. He had no hernia before and there 
was scarcely any evidence to show that the hernia was not caused by 
the jerking of his body by the truck; but, on the contrary, it all tended 
strongly and almost conclusively to show that it was so caused. 

3. The exhibition of a spike, not the one which was in the hole, was 
likewise harmless. It was offered, not to identify it as the one which 
caused or helped to cause the injury, but as being like it in size and 
form, for the purpose of giving the Jury some light upon the question 
as to whether the spike was at all instrumental in injuring the plaintiff; 
(like a map or diagram is used in some cases), and as evidence it was 
merely explanatory. 

4. We have read the complaint carefully, and are of the opinion that 
there is sufficient allegation therein as to the clogging of the truck’s 
wheels. We must give it a liberal construction. Blackmore v. Winders, 
144 N.C. 215; Brewer v. Wynne, 154 N.C. 467; Talley v. Granite Co., 
174 N.C. 445; Simmons v. Roper L. Co., 174 N.C. 220. In the first of 
these cases we said: 

“The uniform rule prevailing under our present system is that for the 
purpose of ascertaining the meaning and determining the effect of a 
pleading, its allegations shall be liberally construed, with a view to 
substantial justice between the parties. Revisal, sec. 495. This does 
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not mean that a pleading shall be construed to say what it does not, 
but that if it can be seen from its general scope that a party has a 
cause of action or defense, though imperfectly alleged, the fact that it 
has not been stated with technical accuracy or precision will not be so 
taken against him as to deprive him of it. Bure v. Brown, 104 N.C. 335. 
As a corollary of this rule, therefore, 11 may be said that a complaint 
cannot be overthrown by a demurrer unless it be wholly insufficient. If 
in any portion of it, or to any extent, it presents facts sufficient to con- 
stitute a cause of action, or 1f facts sufficient for that purpose can be 
fairly gathered from it, the pleading will stand, however inartificially 
it may have been drawn, or however uncertain, defective, or redundant 
may be its statements; for contrary to the common-law rule, every 
reasonable intendment and presumption must be made in favor of the 
pleader. It must be fatally defective before it can be rejected as insuffi- 
cient.” : 

This is as to the sufficiency of the pleading. If a more definite alle- 
gation be deemed necessary by the opposite party, he should ask, by 
motion, that it be made more certain. Mullnax v. Hard, 174 N.C. 607. 
Speaking to an objection that there was a variance between an allega- 

tion of general and special damages and the proof, we said re- 
(471) cently in Conrad v. Shuford, 174 N.C. 719, that “The mere fact 

that she did not enumerate all of the particulars of her general 
damages did not deprive her of the right to prove them. All the injuries 
which the plaintiff suffered as a result of the collision are quite plainly 
charged to have been caused directly and immediately by the negli- 
gence and reckless act of the defendants in running by her vehicle and 
scaring her team. The deseription of the injuries was not as exact as it 
might have been made, but sufficiently definite. The pleader is not re- 
quired by the rule to go into an account of minute details and to speci- 
fy every muscle that ached and every nerve that throbbed, every con- 
tusion or fracture, and every racking pain. If a more definite statement 
of the injuries was desired, the defendant could have asked for a bill 
of particulars,” citing several cases. 

As to the objection that there is variance between allegation and 
proof, we can well repeat here what was said in Simmons v. Roper L. 
Co., 174 N.C. at p. 228: “The defendant’s next position is that there 
was a variance between the allegations and the proof; but we think the 
complaint is sufficiently broad in its allegations when considered under 
the hberal construction to which it is entitled by our Code, to include 
a cause of action such as corresponds with the evidence, especially sec- 
tion 5, which is more general in its allegations. Besides, if there was 
any lack of correspondence between the allegations and the proof, Re- 
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visal, secs. 515-516, provides how a party may take advantage of it; 
and when the procedure there presented is not followed, the variance is 
deemed immaterial under section 515.” We conclude therefore, that 
there was no substantial variance, and certainly none which in the 
state of the record is available to the defendant. 

5. If the court improperly stated the contentions of defendant, the 
matter should have been called to the judge’s attention in due time, so 
that he could have an opportunity to correct his statement of them. 
Other wise they are not ground for exception. S. v. Johnson, 172 N.C, 
920; Jeffress v. R. R., 158 N.C. 215; S. v. Blackwell, 162 N.C. 672. 

6. In actions for personal injuries, one of the elements for the assess~- 
ment of actual or compensatory damage is mental anguish. The rule 
of damages in such cases is stated in Wallace v. R. R., 104 N.C. 442, 
452 (where the plaintiff was mjured by defendant’s negligence), as 
follows: “In this class of cases (injury by negligence), the plaintiff is 
entitled to recover as damages one compensation for all injuries, past 
and prospective, in consequence of the defendant’s wrongful or negli- 
gent acts. These are understood to embrace indemnity for actual nurs- 
ing and medical expenses and loss of time, or loss from inability to per- 
form ordinary labor or capacity to earn money. Plaintiff is to have a 
reasonable satisfaction (if he is entitled to recover) for loss of 
body and mind, which are the immediate and necessary conse- (472) 
quences of the injury.” The rule as thus formulated was taken 
from 3 Southerland on Damages (Ist Ed.), p. 261, and is sustained 
by many cases here and elsewhere. Osborn v. Leach, 1385 N.C. 633, and 
cases which are collected in the Annotated Edition of 104 N.C., at 
p. 452. Two of the more recent cases in which the rule was approved 
as being “full and comprehensive,” are Patterson v. Nichols, 157 N.C. 
407, and Rushing v. R. R., 149 N.C. at pp. 161, 163. Of course there 
must be direct or circumstantial evidence from which the jury may in- 
fer that the injury was accompanied by mental anguish, and there was 
such in this case, as appears in the record. 

We have carefully examined and considered all of the defendant’s 
exceptions, and have reached the conclusion that the rulings of the 
learned presiding judge were free from error, and that the case was cor- 
rectly tried in all respects. 

No error. 


Cited: Manufacturing Co. v. Building Co., 177 N.C. 106; Holt v. 
Manufacturing Co., 177 N.C. 178; Beck v. Tanning Co., 179 N.C, 126; 
Ricks v. Brooks, 179 N.C. 209; State v. Lowe, 187 N.C. 39; Pridgen 
v. Pridgen, 190 N.C. 105; Nye v. Williams, 190 N.C. 183; State v. 
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Steele, 190 N.C. 510; Shelton v. Railroad, 193 N.C. 674; Krites v. Plott, 
222 N.C. 683; Fanelty v. Jewelers, 230 N.C. 698; Mintz v. Railroad, 
236 N.C, 113. 





(473) 


LESSIE HORTON v. SEABOARD AIR LINE RAILROAD COMPANY. 
(Filed 8 May, 1918.) 


1. Master and Servant—Negligence—Assumption of Risks—Contributory 
Negligence—Employer and Employee. 

The doctrine of assumption of risks by the servant engaged in a dan- 
gerous employment arises by contract, and does not embrace an injury re- 
eeived through the negligence of the master in failing to perform a dis- 
tinctive duty that he owes to the servant therein engaged; and where 
through the negligence of a railroad company some of its box cars be- 
came loose and ran into its freight train, injuring the conductor thereon, 
evidence that the conductor was running his train without a headlight in 
violation of a statute, riding at the time in a caboose car which he had 
placed in front of the locomotive, and might not have been injured if it 
had been properly placed in the train, bears on contributory negligence 
to be considered by the jury in diminution of the damages under the 
Federal Employers’ Liability Act. 


2. Master and Servant—Negligence—Contributory Negligence — Statutes 
—Trespassers. 
The conductor on a railroad train does not become a trespasser to whom 
the company owes no duty except to refrain from wilful injury by run- 
ning his train without a headlight in violation of a statute. 


3. Master and Servant-—~Federal Employers’ Liability Act—-Damages—De- 
pendents—Issues—Statutes. 

In an action to recover damages under the Federal Employers’ Liability 
Act for the legal dependant of an employee suffering injury or death 
through the negligence of a railroad company while engaged in interstate 
commerce at the time of such injury, each of the beneficiaries coming 
within its provisions is entitled to recover the pecuniary benefit he or 
she may have sustained from the negligent act, and issues as to the 
amount as to each, should be submitted to the jury. Our State Statutes, 
Revisal, secs. 59-60, relating to a recovery by a personal representative 
of the deceased for a wrongful death, have no application. In re Stone, 
173 N.C. 208, cited and distinguished, and the dictum therein overruled. 


4. Master and Scrvant—Federal Employers’ Liability Act—Instructions 
—Damages—Appeal and Error, 

Upon the measure of damages to be awarded to the dependent children 

of an employee of a railroad company, killed by the negligence of the com- 
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pany while he was engaged in interstate commerce, a charge is proper 
that the jury should award to each such an amount as the deceased 
would reasonably be expected under all the facts and circumstances in the 
ease to have contributed to the maintenance and education of the child, 
the loss sustained being pecuniary its own and including a recovery for 
the loss of that care, counsel, training, and education which the child 
might, under the evidence, have received from the parent, and which 
only could be supplied by the services of another by compensation; and 
where it is necessarily implied from the language used, that it is limited 
to the minority of such children, it will not be held objectionable as not 
restricting the maintenance allowable to their minority. 


WALKER, J., dissenting; Brown, J., concurs in this dissent. 


AppraL by defendant from Long, J., at October Term, 1917, of Un- 
ION. 

This is an action of damages for wrongful death under the Federal 
Employers Liability Act. The plaintiff’s intestate was killed at 4 a.m., 
9 February, 1917, in a wreck between Monroe and Wingate about a 
mile east of Monroe. Said intestate was conductor on the westbound 
freight train and was proceeding towards Monroe. He had placed a 
caboose and tank car in front of the engine and was pushing them and 
pulling 36 freight cars when 21 heavily loaded freight cars which had 
gotten lose at Monroe rolled down the grade, striking his train, and 
killing plaintiff’s intestate. 

The following issues were submitted: 

1. Was the plaintiff’s intestate killed by the neghgence of the de- 
fendant, as alleged in the complaint? Answer: “Yes.” 

2. Did the plaintiff’s intestate, by his own negligence, contribute to 
his death, as alleged in the answer? Answer: “Yes.” 

3. Did the plaintiff’s intestate, by his own conduct, assume the risk 
of being killed by the collision between his train and the runaway cars, 
as alleged in the answer? Answer: “No.” 

4. What damage, if any, 1s the plaintiff entitled to recover for her- 
self as the widow of her intestate? Answer: “$10,000.” 

5. What damage, if any, is the plaintiff entitled to recover for the in- 
fant Gus Horton? Answer: “$5,000.” 

6. What damages, if any, is the plaintiff entitled to recover (474) 
for the infant, Annie Horton? Answer: “$5,000.” 

To which the jury responded as above set out. 

Judgment was rendered upon the verdict, from which defendant ap- 
pealed. 
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Stack & Parker for plaintiff. 
Cansler & Cansler, Armfield & Vann, and John M. Robinson for 
defendant. | 


Cuiark, C. J. The defendant does not discuss in his brief Exceptions 
3,5, 6, 7,11, and 12, which, therefore, under Rule 34, are deemed aban- 
doned. | 

The plaintiff alleged that the death of her intestate was caused by 
the negligence of the defendant (1) in allowing loaded freight cars to 
run down its main line without any one in charge to exercise control 
over them; (2) in making up a train upon its main line upon a steep 
grade, and in allowing loaded freight cars to stand upon the grade 
without brakes being properly applied; (8) in violently bumping cars 
left upon the grade; (4) in equipping the cars which broke loose with 
defective couplers. 

There was evidence tending to support these charges of negligence 
and the court properly instructed the jury in regard thereto. 

The fourth assignment of error is that the court charged as follows: 
“Tf the jury find from the evidence that the wreck which caused the 
death of the plaintiff’s intestate was solely and proximately caused by 
the negligence of defendant’s servants in not properly applying brakes 
on ears standing on its main line on a grade, the jury are instructed 
that the risk of this negligence was not assumed by the deceased in 
allowing the caboose in which he was riding to be pushed by the engine, 
even if the deceased would have escaped injury if the caboose had been 
behind the engine instead of in front of it.” 

In this we find no error. The doctrine of assumption of risk is that 
an employee assumes the risks of accidents and injuries incident to the 
business properly operated. He does not assume the risk caused by the 
negligence of the company, in not furnishmg proper apphances or in 
any other respect. In this case the jury have found that the death of 
the intestate was due to the negligence of the defendant mn the particu- 
lars above set forth. If the plaintiff in any respect contributed thereto 
by putting the caboose and tank car in front of the engine, this was not 
assumption of risk, but was contributory negligence, and though it 1s 
not clearly apparent that this action contributed to the collision with 

the runaway cars, the jury have so found, and neither party has 
(475) appealed on that ground, and the Jury have apportioned the 

damages under the Federal statute. Such contributory negli- 
gence was the act of the intestate and not a risk of the business which 
he assumed. 

In Rk. R. v. Campbell, 241 U.S. 497, the Court said: “It 1s most 
earnestly insisted that the findings established that Campbell was not 
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in the course of his employment when he was injured, and consequently 
that judgment could not properly be entered in his favor upon the 
cause of action established by the general verdict. This invokes the 
doctrine that where an employee voluntarily and without necessity 
growing out of his work abandons the employment and steps entirely 
aside from the line of his duty, he suspends the relation of employer 
and employee and puts himself in the attitude of a stranger or a li- 
censee. The cases cited are those where an employee intentionally has 
gone outside of the scope of his employment, or departed from the 
place of duty. The present case is not of that character.... We are 
not aware that in this case it has been seriously contended that because 
an engineer violated his orders he went outside of the scope of his em- 
ployment.” 

Coneeding that the conduct of the deceased was in violation of State 
law because the intestate, who was a conductor, was running the train 
without the headlight displayed as required by State law, he did not 
thereby become a trespasser to whom the defendant owed no duty save 
to retain from willful injury. His conduct, at most, as between him and 
his employer was contributory negligence, which the jury have found. 
In the case just cited the United States Supreme Court held that 
though Campbell was guilty of a criminal offense in violation of State 
law, “his right to recover against his employer depends upon the acts 
of Congress, to which all State legislation affecting the subject-matter 
must yield.” citing R. R. v. Riggsbee, 241 US. 33. 

The deceased was not a trespasser, but was an employee engaged at 
the time of his death in the discharge of his duty, and if guilty of neg- 
ligence in the make-up of his train, the damages have been diminished 
on account of that negligence by the provision of the Federal Em- 
ployers Liability Act that the negligence of an employee should not 
defeat but merely diminish the recovery. 

There is a vital difference between contributory neglgence and as- 
sumption of risk, which is thus stated, 1 Labatt on Master and Servant, 
secs. 805 and 306, as follows: “Assumed risk is founded upon the 
knowledge of the employee, either actual or constructive, of the risks to 
be encountered, and his consent to take the chance of injury therefrom. 
Contributory negligence implies misconduct, the doing of an umprudent 
act by the injured party, or his dereliction in failing to take proper pre- 
caution for his personal safety. The doctrine of assumed risk is founded 
upon contract, while contributory negligence is solely matter of 
conduct. This distinction has often been approved by the United (476) 
States Supreme Court in cases under the Employers’ Liability 
Act. R. R. v. Horton, 233 US. 492; R. R. v. Wright, 235 US, 376. 
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The distinction is well stated in Richie ‘Federal Employers’ Liabili- 
ty Act” (2 Ed.), 169, as follows: “Though an employee 1s said to as- 
sume the risk of the consequences resulting from a violation of rules, 
this is properly contributory negligence. And an employee in view of 
severe weather conditions is guilty of contributory negligence and does 
not assume the risk when he fails to protect the rear of his train by 
proper signals, though warned by the following engineer that 1t was 
impossible to see the block signals and told to do a good job of “flag- 
ging.’ ” 

Exceptions 8 and 9 are as follows: 

8. “If you answer this third issue (assumption of ae ‘Yes,’ the 
plaintiff cannot recover at all.” 

9. “In this connection I will say to you that ‘assumed risk’ is found- 
ed upon the knowledge of the employee of the hazzards to be encoun- 
tered and his consent to take the chance of injury therefrom.” 

We find no error in these instructions, which require no discussion. 

The intestate left a wife and two children, and Exceptions 1 and 2 
are to the court submitting an issue as to damages sustained by each of 
the three beneficiaries for whom the action was brought. 

At the time of his death the deceased was engaged in discharging 
the duties of a freight conductor on one of the defendant’s freight 
trains engaged in interstate commerce, as is admitted in the defendant’s 
brief, and this action brought under the Federal Employers’ Liability 
Act. 

There is a radical difference between the wrongful death statute of 
North Carolina, Revisal, 59, and the provision of the Federal Statute 
under which this action is brought. Revisal 59, provides that the ac- 
tion shall be brought by the personal representative of the decedent: 
“The amount recovered in such action is not liable to be applied as as- 
sets in the payment of debts or legacies, but shall de disposed of as pro- 
vided in this chapter for the distribution of personal property in case 
of intestacy.” And Revisal, 60, provides: “The plaintiff in such ac- 
tion may recover such damages as are fair and just compensation for 
the pecuniary injury resulting from such death.” 

The Federal statute provides as follows: “Every common earrier by 
railroad, ete., shall be liable in damages to any person suffering injury 
while he is employed by such carrier in such commerce, or, in case of 
the death of such employee, to his or her personal representative, for 
the benefit of the surviving widow or husband and children of such em- 
ployee; and, if none, then of such employee’s parents; and, if none, 
then of the next of kin dependent upon such employee for such injury 
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or death resulting in whole or in part from the negligence of any 

of the officers, agents, or employees of such carricr or by reason (477) 
of any defeet or insufficiency due to its negligence, in its cars, 
engines, appliances, machinery, track, road bed, works, boats, wharves, 
or other equipment.” 

Under our State statute the damages are based upon the present 
worth of the net pecuniary value of the life of the deceased. Ward v. 
FR. R., 161 N.C. 186. Under the United States statute the damages are 
based upon the pecuniary loss sustained by the beneficiary. R. R. v. 
Zachary, 2382 U.S. 248. 

Under the State statute the jury assesses the value of the life of the 
decedent in solido, which is disbursed under the statute of distributions. 
Under the United States statute, the jury must find as to each plaintiff 
what pecuniary benefit each plaintiff had reason to expect from the 
continued life of the deceased, and the recovery must be limited to 
compensation of those relatives in the proper class who are shown to 
have sustained such pecuniary loss. R. R. v. Vreeland, 227 US. 59; 
R.R. v. Didricksen, vbid., 145; R. R. v. McGinnis, 228 US. 173; Ff. RB. 
v. Lachary, 232 U.S. 248. In the latter case the Court said: “The stat- 
utory action of an administrator is not for the equal benefit of each of 
the surviving relatives for whose benefit the suit is brought. Though 
the judgment may be for a gross amount, the interest of each benefic- 
jiary must be measured by his or her individual pecuniary loss. That 
apportionment is for the jury to return. This of course excludes any 
recovery in behalf of such as show no pecuniary loss.” 

This was not overruled in Rk. Rk. v. White, 238 U.S. 507. In the 
latter case the defendant did not ask to have the damages apportioned 
by the jury, but moved for arrest of judgment after the verdict was 
rendered because the verdict was a general one. The Court merely held 
that the verdict was not void because not apportioned and that the ap- 
portionment was no concern to the defendant, who ean not be heard if 
it did not except on the trial. None the less the plaintiff has a right, 
as in this case, to have the jury apportion the recoveries. 

The defendant in this case strenuously insists that the matter has 
been settled otherwise in this State by the deeision In re Stone, 173 
N.C, 208. In that case the decision was correct upon the facets, for it 
was not an action brought under the Federal Employers’ Liability Act, 
but a proceeding to distribute a fund in the hands of the administra- 
trix, and this Court held that it should be distributed according to our 
statute of distributions, and the writ of error to the United States Su- 
preme Court was dismissed for want of jurisdiction. The opinion in 
that case, quoting in conclusion from R&R. #. v. White, supra, said: “The 
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amount allotted to each party entitled is no concern to the defendant, 
unless such allotment increased the amount of the total recovery.’ The 

Stone case was also correct in construing the Federal statute as 
(478) to the three classes of beneficiaries and holding as follows: “The 

Federal statute, therefore, creates three classes, which are sep- 
arate and distinct from the other. If there is any member of the first 
class, but one or more of the second, then the third class will be exclud- 
ed. If any member of the last class does not come under the provision 
‘dependent upon such employee’ (Dooley v. R. R., 163 N.C. 454), then 
such person is excluded from that class, and if such exclusion should 
apply to the whole of that class, then there can be no recovery. If the 
recovery by ‘next of kin’ should be enlarged by the wrongful inclusion 
of one not ‘dependent,’ that question must be raised at the trial by 
proper exceptions. R. R. v. Zachary, 232 U.S. 248.” 

The opinion In re Stone, however, proceeded to say, as contended by 
the defendant in this case, that “the Federal statute makes no provi- 
sion for the apportionment of the funds, and therefore the State statute 
controls. The source of recovery is the United States statute, and that 
indicates only the different classes of the beneficiaries and the manner 
of ascertaining the amount due. But when the amount and class are 
ascertained, the sum paid or recovered must be distributed in that class 
according to the requirement of the State law.” It is true this was not 
necessary to the decision in that case, but we must frankly say, after 
further advisement and fuller consideration, that this conclusion can- 
not be sustained. It is at variance with the tenor of the Federal statute, 
Which is based upon the loss of each beneficiary in the class entitled as 
the measure of the recovery, and this can only be ascertained, logically, 
by a finding of the jury as to the amount of loss sustained by each of 
the beneficiaries entitled. It may well be that one or more of the chil- 
dren or one or more of the next of kin may have received very slight or 
no pecuniary loss, while the loss to others who were “dependent upon 
the deceased” was much greater. 

In Collins v. R. R., 148 N.Y. Supp., 781, the Court quotes from 
k. R. ve. McGinnis, 228 US. 173, as follows: “The statutory action 
of an administrator is not for the equal benefit of each of the surviving 
relatives for whose benefit the suit is brought. Though the judgment 
may be for a gross amount, the interest of each beneficiary must be 
measured by his or her individual pecuniary loss. That apportionment 
is for the jury to return. This will, of course, exclude any recovery in 
behalf of such as show no pecuniary loss,” and adds that the jury hav- 
img returned a verdict in solido without apportioning the amount 
among those dependent upon the plaintiff’s intestate, the judgment was 
reversed. 
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In Kenny v. R. R., 167 N.C. 14, this Court held that the words 
“next of kin’ must be construed in each State by the statutory meaning 
of those words in that State, and on writ of error, 240 U.S., 489, this 
was upheld; but this does not militate against the apportion- 
ment required by the statute as to each member of the class (479) 
entitled to recover. 

This matter has been so fully considered by the United States Su- 
preme Court that we do not deem it necessary to elaborate it, or to 
say more than that our contrary ruling in the obiter dictum in the 
Stone case 1s overruled. 

Exception 10 is as to the following charge: ‘As to the children, the 
damages would be such an amount as the deceased would reasonably 
be expected, under all the facts and circumstances in the case, to have 
contributed towards the maintenance and education of the two chil- 
dren; the loss sustained is peculiarly their own, including a recovery 
for the loss of that care, counsel, training and education which the 
child might under the evidence, have reasonably received from the par- 
ent, and which could only be supplied by the services of another for 
compensation.” 

And Exception 13 1s that the Court charged: “The award for each 
child will embrace compensation for the loss of that care, counsel, 
training, and education which it might, under the evidence, have rea- 
sonably received from its father, and which can only be supplied by 
the services of another for compensation. The jury will note in this 
instruction that the element of damage with regard to the care, counsel, 
training, and education of the children is an element which applies to 
them but which does not apply to the wife.” 

We find no error in these instructions. The defendant objects that 
the jury were not restricted to the minority of the children as regard 
maintenance. But we think that it is fair and reasonable intendment 
from the context and that the jury could not have been misled. The 
instruction was as to the loss of care, counsel, training, and education, 
to be reasonably expected from the father, and maimtenance naturally 
would be implied only to the same extent. 

Exceptions 14 and 15 are merely formal, and the other exceptions 
not discussed above were, as already stated, abandoned by not being 
brought forward in defendant’s brief. 

No error. 


Waker, J., dissenting: The court, by its charge to the jury, virtual- 
ly eliminated the defense of assumption of risk by the following in- 
structions to which an exception was duly taken: “If the jury find 


510 IN THE SUPREME COURT. [175 
Horron v. R. R. 


from the evidence that the wreck which caused the death of the plain- 
tiff’s intestate was solely and proximately caused by the negligence of 
defendant's servants in not properly applying brakes on cars standing 
on its main line, on a grade, the jury are instructed that the risk of this 
negligence was not assumed by the deceased in allowing the caboose in 
which he was riding to be pushed by the engine, even if the deceased 
would have escaped injury if the caboose had been behind the 
(480) engine, instead of in front of it.” There are several reasons why 
this instruction 1s erroneous: 


1. There is no evidence to sustain it, as all of the testimony showed 
that the wreck was caused by the collision of the loose cars and the 
train, and this was due far more to the fault of the intestate than to 
that of the defendant. 


2. Assumption of risks as a defense is not excluded by the act of 
Congress unless there has been a violation of the statute enacted for 
the safety of employees, or, in other words, the Safety Appliance Acts, 
and which relate to automatic couplers, grab-irons, height of drawbars, 
train brakes, driving wheels, and ash pans, and defects in appliances of 
that kind, but there is nothing in the enumeration which ineludes the 
negligence of an employee in coupling cars. There is no evidence in this 
case that any of the appliances were defective or that there was any 
failure to comply with the provisions of statutes passed for the protee- 
tion of employees, as all appliances were there and in good order and 
condition; and here, we may well refer to decisions of the highest Fed- 
era) Court upon the question whether there is any such evidence. The 
law does not infer neghgence from the mere occurrence of an accident, 
such as the parting of a train of cars, even if a coupling has come 
apart, provided it was of the required kind and in good condition. 
There is nothing here but the fact that the cars parted and that the 
coupling was opened, though in good order, but how opened does not 
appear. Let us see, then, how such a state of the evidence is regarded 
by that Court. 


In Batten v. R. R., 179 U.S. 658, the Court held that the fact of the 
accident—where plaintiff, a fireman, was mjured by stepping off his 
engine at the end of a trip, and the step turned with him and threw 
him under the engine, where his leg was crushed by the wheels—was no 
evidence of negligence on the part of his employer. The Court, premis- 
ing that the fireman should have waited for the inspection to be made 
before hazarding the use of the step, then said: 

(a) That while in the case of a passenger the fact of an accident car- 
ries with it-a presumption of negligence on the part of the carrier, a 
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presumption which, in the absence of some explanation or proof to the 
contrary, is sufficient to sustain a verdict against him, for there is 
prima facie a breach of his contract to carry safely (Stokes v. Salton- 
stall, 13 Pet., 181; R. RB. v. Pollard, 22 Wall., 341; 22 L. Ed., 877; Gles- 
son v. R. R., 140 US. 485, 448), a different rule obtains as to an em- 
ployee. The fact of accident carries with it no presumption of negli- 
gence on the part of the employer; and it is an affirmative fact for the 
injured employee to establish that the employer has been guilty of neg- 
ligence. R. R. v. Barrett, 166 U.S. 617. 

(b) That in the latter case it is not sufficient for the em- (481) 
ployee to show that the employer may have been guilty of neg- 
ligence; the evidence must point to the fact that he was. And where the 
testimony leaves the matter uncertain and shows that any one of a half 
a dozen things may have brought about the injury, for some of which 
the employer is responsible and for some of which he is not, it is not for 
the jury to guess between these half a dozen causes and find that the 
negligence of the employer was the real cause, when there is no satis- 
factory foundation in the testimony for that conclusion. If the em- 
ployee is unable to adduce sufficient evidence to show negligence on the 
part of the employer, it is only one of the many cases in which the 
plaintiff fails in his testimony; and no mere sympathy for the unfor- 
tunate victim of an accident justifies any departure from settled rules 
of proof resting upon all plaintiffs. 

And again: “The plaintiff was not then called upon to have any- 
thing to do with the engine until after it had been inspected and re- 
paired. He chose, for his own convenience, to go upon the engine and 
do his work prior to such inspection. No one can say from the testi- 
mony how it happened that the step became loose. Under those cir- 
cumstances it would be trifling with the rights of parties for a jury to 
find that the plaintiff had proved that the injury was caused by the 
negligence of the employer.” 

Looney v. R. R., 200 US. 480, is also pertiment to this question. The 
essential facts of the case and the point decided are well stated in the 
headnotes to the case as reported in 50 L. Ed., at p. 564, as follows: 

“J, A street railway pitman, by unnecessarily touching the uninsu- 
lated parts in adjusting the leads connecting the motive power of a 
street car with the overhead current, relieves the company from liabili- 
ty for his death from the resulting shock, although the conductor of the 
car may have been negligent in permitting the trolley pole to come in 
contact with the trolley wire. 

“9. The existence of defects in the neoiinod which would render a 
street railway company liable for the death of an employee occasioned 
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by a shock received in adjusting the leads connecting the motive power 
of a car with the overhead current, cannot be inferred from the pre- 
sumption of the exercise of due care on the part of a person killed, al- 
though, in the absence of a leak in the insulation, no shock could have 
received unless he had unnecessarily touched the uninsulated ends oi 
the leads.” 

In the course of the opinion in Looney’s case, the Court said, by Jus- 
tice McKenna: “Plaintiff must establish grounds of liability against 
the defendant. To hold a master responsible, a servant must show that 
the appliances and instrumentalities furnished were defective. A defect 

cannot be inferred from the mere fact of an injury. There must 
(482) be some substantial proof of the negligence. Knowledge of the 
defect or some omission of duty in regard to it must be shown.” 

R.R. v. Barrett, 166 U.S. 617, is cited by the Court, wherein it ap- 
peared that a fireman in charge of a switch engine was injured by the 
explosion of the boiler of another engine. There was evidence tending 
to prove that the boiler was and had been in a weak and unsafe state 
by reason of the condition of the stay bolts, and that 1f a well-known 
test had been applied the condition of the bolts would have been dis- 
covered, The Circuit Court instructed the jury that the mere fact of 
the injury received from the explosion would not entitle plaintiff to re- 
cover; that, besides the fact of the explosion, he must show that the ex- 
plosion resulted from the failure of the railroad company to exercise 
ordinary care either in selecting the engine or in keeping it in reason- 
ably safe repair. The court also instructed the jury that the burden of 
proof was on the plaintiff throughout the case to show that the boilers 
and engines that exploded were improper appliances to be used on its 
railroad by the defendant; that by reason of the particular defects 
pointed out and insisted on by the plaintiff the boiler exploded and in- 
jured him, and the plaintiff was ignorant of the defects and did not by 
his negligence contribute to his injury. 

Passing on these instructions, the Court said, in the Barrett case, 
that they laid down the applicable rule with sufficient accuracy; and in 
substantial conformity with the views of the Court expressed in prior 
cases which were cited. It was further said that a presumption in the 
performance of duty attends the defendant and must be overcome by — 
direct evidence. | 

In the Patton case already cited, the Court, referring to this ques- 
tion, held that no inference of negligence can be based upon mere mat- 
ter of conjecture, or the mere possibility that negligence existed. There 
must be something more than a guess or supposition that a defendant 
was negligent in order to charge him with liability. These cases are 
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cited with approval in R. R. v. Wiles, 240 U.S. 444 (60 L. Ed., 732), 
where it appeared that a train of cars had parted at one of the coup- 
lings by the pulling out of the drawbar, which the Court said was 
not, by itself, proof of the company’s negligence, and disapproved 
the ruling of the court below, it having applied the rule res spa lo- 
quitur, or the thing itself speaks. Wiles was required by the rules 
of the company to protect the rear of his train by going back and 
placing fuses or torpedoes on the track to warn the approaching train 
of the accident, so that a collision would be averted. He failed to do 
this and the approaching train crashed into the caboose, where he 
was at the time and killed him. The Court said of these facts: 

“His fate gives pause to blame, but we cannot help pointing (483) 
out that the tragedy of the collision might have been appalling. 

He brought death to himself and to the conductor of his train. His 
neglect might have extended the catastrophe to the destruction of 
passengers in the colliding train. How imperative his duty was is mani- 
fest. To excuse its neglect in any way would cast inmeasurable liability 
upon the railroads and, what is of greater concern, remove security 
from the lives of those who travel upon them; and therefore all who 
are concerned with their operation, however high or low in function, 

should have a full and anxious sense of responsibility. In the present 
case, there was nothing to extenuate Wiles’ negligence; that was noth- 
ing to confuse his judgment or cause hesitation. His duty was as clear 
as sit performance was easy.’’ The Court further said that he knew the 
dangers of the situation, and it was his duty to avert them by obey- 
ing the rules of the company, adopted for his own protection as well as 
that of the traveling public. In our ease, the facts are revealed to us. 
The train was properly equipped with brakes and couplings of the 
required type, and after the cars had been coupled together, they stood 
for some time before the coupling was opened, in some way not known, 
and the cars parted. There is no more reason in this case for the appli- 
cation of the rule res ipsa loquitur than in the cases we have cited, 
and not as much as in those cases; and, if we look on the other side of 
the question, 1t appears that the intestate brought the catastrophe up- 
on himself by his own willful and reckless act. He knew the rules of 
the company, and he knew the law as to headlights, and he insistently 
took the course that resulted in this dreadful disaster against the 
earnest protest of his engineer, who warned him of the danger, and ob- 
scuring the view of the latter by the car which cut off entirely all light 
and all chance of safety, he blindly proceeded with his train towards 
Monroe from Wingate, and thus rode to his death. We may pause to 
blame him in the presence of the great calamity, but our present duty 
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is to declare the law and to preserve the rights of the defendant when it 
has been guilty of no legal wrong. We cannot conceive of more reckless 
conduct. He hazarded every chance and assumed every risk. He vio- 
lated the law of this State, and, under, it, he was criminally negligent. 
If he had placed the caboose at the rear end of his train, there would 
have been ‘“‘a wreck.” as the instruction puts it, but his life would have 
been saved as the facts show. So that his death was caused by his own 
act while he was violating the company’s rule and the general law. 
There is no act of negligence which has been more severely condemned 
by this Court, and properly so, than the movement of a train without 

a headlight. McNeill v. R. R., 167 N.C. 390, and other cases 
(484) infra. - 

What should be said of this act of negligence when u car is 
so placed ahead of the engine as not only to cut off the engineer’s view 
to the front of his train but to blindfold him entirely and remove any 
possible chance of safety. If the caboose had been in its proper place 
the accident would not have occurred, for the engineer had 1,700 feet 
of clear and straight track in front of him, and east of the place where 
the collision occured the track was straight for 300 yards or 900 feet, 
and besides, he had a headlight.of 1,500 candlepower, measured with- 
out the aid of a reflector. With all these aids he could have seen far 
ahead and reversed the motion of his train or backed to a higher level, 
and thus got beyond the reach of the runaway cars; but of all of these 
advantages the engineer was deprived by the intestate’s own conduct, 
which was taken against his will and his strong protest. 

- Let us see what condemnation has been passed upon such a case in 
our own reports. In McNeill v. R. R., supra, it is said by the Chief 
Justice that the failure to have a headlight is not only criminal but is 
negligence of such a character as to be “the causa causans of the 
death,” where death ensues. And further, at pp. 398, 399, 400, and 404; 
“In the present case there is a statute requiring electric headlights, and 
if the plaintiff’s intestate was stricken and killed by an engine running 
without any headlights, it was negligence per se under those authori- 
ties. The defendant was running in violation of law and was commit- 
ting an indictable offense. If a man while committing an indictable 
offense kills another, it is at least manslaughter. For a stronger reason 
he is liable for negligence.... Even before the statute of 1909, ch. 
466, it was held that it was negligence per se to carry no headlight. 
Willis v. R. R., 122 N.C. 909. There is a long line of decisions which 
hold that it is negligence to operate a train without a headlight. Stanly 
v. R. R., 120 N.C., 514; Heaverner v. BR. R., 141 N.C. 245; Brown J., in 
Allen v. R. R., ibid, 340; Walker J., in Morrow v. R. R., 147 N.C. 627; 
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Brown J.,m Hammett v. R. R., 157 N.C. 322; Shepherd v. R. R., 163 
N.C. 518. 

“As there was evidence sufficient to go to the jury that the deccased 
was killed by the train when it was operating without a headlight, such 
negligence was the proximate negligence.... If the jury found from 
the evidence that the defendant company operated its engine without 
a headlight, and that the deceased came to his death as the result of 
being struck by such engine, this was negligence per se or negligence 
of itself, on the part of the railroad company, and you should answer 
the first issue ‘Yes’... If this light was not furnished, the company 
was not only negligent, but its negligence was'a continuing one. ... 
It is well established that the employees of a railroad company are 
required to keep a careful and continuous lookout along the 
track; and the company is responsible for injuries resulting as (485) 
the proximate consequence of their negligence in the perfor- 
mance of its duty. How could this duty be performed in the night-time 
in the absence of a headlight? ... A more deadly instrument of death 
and destruction cannot be devised than one of these powerful engines 
rushing across the country on a dark night at 20 to 70 miles an hour 
without giving warning by headlight. Shepherd v. R. R., supra; Horne 
v. R. R., 170 N.C. 645.” 

This is all just condemnation, and the statutory denunciation is In 
full accord with it. When an employee brings disaster to himself by 
an open and deliberate violation of the law and the rules of his em- 
ployer, we may regret the unfortunate result, but we cannot close our 
eyes to his legal wrong, and to the plain injustice of saddling someone 
else with damages, when the latter had adopted the rules for the pro- 
tection of the wrongdoer, and to prevent the occurence of just such a 
disaster. The employer company knew, as everybody knows, that if 
there is no headlight on the engine, or the outlook of the engineer 1s 
completely obstructed by a caboose car, which is worse than no light, 
the train and its passengers are constantly exposed to fearful accidents, 
and, when the caboose is in the lead, without any possible chance of 
escape for the passengers, the train then becomes a deathtrap. Can it 
be said that the employee who by his own act and order brings about 
such a dangerous situation does not assume all risks? If in the pres- 
ence of a risk created by the master, of which he knows and the danger 
of which he realizes, he is said to assume the risk, why does he not as- 
sume it when he creates the risk himself, the extreme danger of which 
is a constant one? 

We said in Whitson v. Wrenn, 1384 N.C, 86: “It is the duty of the 
servant, it is true to obey the orders given him, unless obedience to 
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them will be obviously dangerous; in which case he has the right and it 
is his duty to himself to disobey them. The law requires that he should 
do so or suffer the consequence of his recklessness. Our case is the very 
converse of the one stated. Here the servant was ordered to do his 
work in a safe way, and he preferred to do it in another and what 
proved to be a dangerous way. Why should the master be liable if the 
servant acted in disobedience to his orders and was thereby hurt? It 
must be admitted that he was the author of his own injury. If it was 
necessary that the method adopted by him should have been not only 
in disobedience of his orders, but in itself dangerous, in order to visit 
upon him the consequences of his refusal to observe his master’s direc- 
tions, it surely is not required that it should have been obviously dan- 
gerous. It is quite sufficient to bar his recovery if he knew that his 
method was a dangerous one, and chose to do his work in that way 
rather than in the manner pointed out by his master.” That case has 
often been cited with approval. 
(486)  C. The instruction of the court quoted above is faulty in an- 
other particular. It takes away from the defendant the defense 
of assumption of risks, if the defendant’s servants by their negligence 
caused the intestate’s death. The act of Congress contains no such pro- 
vision, and this case was tried under it. The company could not possi- 
bly foresee that such negligence would take place and provide against 
it. There is no reference to such negligence in the act of Congress, as 
being one of those things which is the subject of the legislation. It is 
not mentioned by name in the safety appliance act, and an employer 
could not well anticipate it, even if there is any evidence of such an 
act of negligence in this case. The jury could do no more than guess 
that it was the cause of the death, and this is not sufficient evidence, 
as we have shown. 

D. If there was any evidence of negligence on the part of the defend- 
ant which caused the wreck, it was proper to instruct the jury, as 
the court did, that the wreck was the proximate cause of the death, as 
the jury might have found from the evidence that, while the wreck re- 
sulted from defendant’s negligence, it was the proximate cause of the 
death, as the conductor would not have been killed if he had not 
been grossly negligent in placing the caboose in front of the engine, and 
all the evidence tended to prove that he would not have been killed had 
he obeyed his orders, and placed the caboose at the other end of his 
train; and their also was evidence that if the engineer’s view and the 
headlight had not been obstructed, he might have escaped injury. What 
was the proximate cause of the death was not a question which the 
court could decide in favor of the plaintiff as a matter of law. It would 
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have been more nearly right to have given such a charge in favor of 
plaintiff’s intestate.” It is true that he died in the wreck, but whether 
this would have oecurred but for his own act was a question for the 
jury and this error had a direct effect upon the first issue, as to whether 
the death was caused proximately by the defendant’s negligence, as 
well as upon the issue as to assumption of risk. We do not think the 
court was justified in telling the jury that the wreck, in law, proxi- 
mately caused the death, as whether it did or not involves the ques- 
tion as to the intestate’s own negligence and the part it played in this 
tragedy. In this discussion we have assumed, of course, but only for the 
sake of argument, that there is tangible and legal evidence of the de- 
fendant’s negligence. 

It must be that a railroad company would be grossly derelict in its 
duty, both to the public and its employees, if it failed to adopt such 
rules and regulations for the running and operating of its trains as 
make for safety, and it follows that the servant, for whose guidance in 
the discharge of his important and hazardous duties these rules 
are made, must obey them, and if he fails to do so and is himself (487) 
injured by reason of his disobedience, he is to be regarded in Jaw 
as the author of his own injury, and if thereby he injures others, the 
railroad company is liable to them under the rule respondent superior, 
and he is liable to the company for all damages caused by his negli- 
gence. Holland v. R. R., 148 N.C. 485; Haynes v. R. R., ibid., 154. 

We said in Holland v. R. R., supra: “The intestate was the one to 
whose keeping had been committed the safety of his comrades in the 
company’s service, of the passengers on the train, and of his employer’s 
property, and he was more responsible for it than any one else. He 
failed in the performance of his duty at the very moment when his 
obedience to orders and his vigilance were most required to prevent the 
resulting catastrophe. His negligence was ever present and the efficient, 
and, indeed, the dominant cause of his injury and death, reaching to 
the effect and therefore proximate to it. To subject the defendant to a 
recovery in such a case does not seem to be equitable, and would cer- 
tainly contravene established principles of law. Plaintiff’s death was 
caused, not by the defendant’s negligence, but by his own disobedience 
of instructions. If a servant disregards the express directions of his 
master, and pursues his own way in performing his duties, the resultant 
injury to himself, if any, the law imputes to his own willful or negli- 
gent act, as the proximate cause, if not the only cause thereof. The in- 
testate simply did something which he was told not to do. He substi- 
tuted his own will for that of his employer, and his case falls within 
the maxim Volent: non fit njuria.” Whitson v. Wrenn, 184 N.C. 86; 
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Hicks v. Mfg. Co., 188 N.C. 319; Stewart v. Carpet Co., 188 N.C. 60; 
Biles v. R. R., 1389 N.C. 532; Patterson v. Lumber Co., 145 N.C. 42. 
What we said in the first appeal in the same case is quite as much, 
if not more to the point, as will be seen from this extract: “All things 
considered, the question at last. is, Was the situation a safe one, 1f the 
intestate had kept the position assigned to him by the defendant at or 
near the switch, so that he could prevent any interference with it and 
guard against any resulting danger? If so, his failure so to act was 
the proximate cause of his death, as it was the sole efficient cause. The 
company had provided a perfectly safe method of management of its 
train at that point, which if adopted would have saved the life of the 
intestate.” Holland v. R. R., 187 N.C. 373; Holland v. R. R., supra. 
We are referred by defendant’s counsel to the case of R. R. v. Chap- 
man, 62.8. E. (Ga.), 488, as supporting the position that intestate hav- 
ing violated the company’s rules promulgated for his safety, and also 
the statute, he occupied, as between himself and defendant no better 
position than a stranger, and was entitled to no greater degree of care 
from the company, and the case seems to be relevant to the 
(488) point and sustains it. See, also, Lloyd v. R. R., 151 N. C. 536, 
also cited in defendant’s brief in the same connection. Rule 17 
of the defendant requires that “the headlight be displayed to the front 
of every train at night.” This rule is dosobeyed, even if the light is 
burning, provided a car is put in front of it so that the engineer cannot 
see ahead of his train, and though a man should be placed on the lead- 
ing car—here a tank car—as lookout. The statute and rule requires 
2, certain kind of light, sufficient in candlepower and so placed as to en- 
able the engineer to see far ahead on the track and avoid collisions 
with objects on the tracks by stopping his train or reversing it, as the 
situation may require, and in this case such provision by the conductor 
would have saved his life and would have suggested itself to any man 
of ordinary prudence without a statute or a rule to guide him. 

It all comes to this, that, if the verdict and judgment are to stand, 
the defendant will be made to pay heavy damages to the plaintiff for 
the death of her intestate, whose own act was directly responsible for 
it, and who committed that act in plain disregard of defendant’s rules, 
adopted for the very purpose of protecting him and preventing it, not 
to say anything of the damage done to the defendant’s property, and 
that, too, when the intestate’s act was intentional, while that of the 
defendant was not so. The conductor disobeyed the law, and the posi- 
tive orders of the defendant, as we have said, and the latter should not 
be required to bear any loss or pay any damages by reason of it. It has 
already lost property without recompense, or the probability of any. 
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Ek. Upon the question of damages, it may be said that the act of 
Congress does not contemplate a separate assessment of damages for 
each beneficiary, but one that is in solido, or for all the beneficiaries. 
R. R. v. White, 238 U.S. 507; In re Stone, 173 N.C. 208; Kenney v. 
R. R., 167 N.C. 14. In the Stone case the Chief Justice said: “The 
Federal statute makes no provision for the apportionment of the fund, 
and therefore the State statute controls. The source of the recovery 
is the United States statute, and that indicates only the different 
classes of the beneficiaries, and the manner of ascertaining the amount 
due. But when the amount and class are ascertained, the sum paid or 
recovered must be distributed in that class, according to the require- 
ment of the State law. In this case there being a widow and a child, 
the amount is to be divided between them, according to our statute, 
two-thirds to the child and one-third to the widow. That matter is reg- 
ulated by the State statute of distribution,” citing Cent. Vt. &. Co. v. 
White, supra. 

It is said that im Stone’s case the Court was dealing with a fund 
already recovered without apportionment, but, as I understand it, that 
was not the ground of the decision, which was the plain meaning 
of the act of Congress as declated: by the highest Federal Court (489) 
in R. R. v. White, supra. 

Referring to the statutes of those states which do not provide for an 
apportionment of the damages to the several beneficiaries, 1t 1s said by 
the Court in the White case: “The Employers’ Liability Act is sub- 
stantially like Lord Campbell’s Act, except that it omits the require- 
ment that the jury should apportion the damages. That omission clear- 
ly indicates an intention on the part of Congress to change what was 
the English practice so as to make the Federal statute conform to what 
was the rule in most of the states in which it was to operate. Those 
statutes when silent on the subject, have generally been construed not 
to require juries to make an apportionment. Indeed, to make them do 
so would, in many cases, double the issues; for, in connection with the 
determination of negligence and damages, it would be necessary also 
to enter upon an investigation of the domestic affairs of the deccased-—— 
a matter for probate courts and not for jurors.” 

This language would seem to condemn the form of the verdict in this 
case. The plaintiff in error, defendant below, insisted that the verdict 
should have apportioned the damages as here, instead of allowing a 
eross sum, as the Jury did in that case. But the Court rejected this view 
and held that the verdict should be in solido. 

It may not concern the defendant how the distribution of the fund is 
made by the Jaw, but the verdict, as it now stands, presents an anom- 
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aly, when we consider how the money -will be divided among the 
parties. Under our statute, the widow will get one-third, and the two 
children one-third each (Revisal of 1905, ch. 1, sec. 181), for “where 
there is a widow and not more than two children,” that is the portion 
allotted to each of them. It follows that the widow will not get $10,000, 
which the jury gave to her, but only one-third of $20,000, which is the 
whole amount of the damages, or about $6,666.66, whereas the two 
children will each receive the same amount. That is, the widow will get 
about $3,333.33 less than the amount allotted to her, and the children 
will get that much more than the jury gave them, though this extra 
amount will not be received because of any dependency upon their 
father and the loss of his care and support, notwithstanding the act of 
Congress requires that the recovery by them should be based on such 
loss. The defendant may be interested to know that money is being 
collected from it, which will actually be paid to some of the parties 
who are not entitled to it under the terms of the act, though in form 
it was given to another by the verdict. 
It is also objected by defendant that the charge of the court as to the 
children was too broad, that is, covered too much time, and that as to 
maintenance and education it should have been restricted to 
(490) their minority. This would seem to be a just and proper eriti- 
cism. There are other assignments of error, but we will not 
undertake to review them, as the discussion of the case has already 
been prolonged far beyond what we originally intended is due to the 
ereat importance of questions involved. 
The Court has held that the judgment should be affirmed, while we 
think that it should be reversed, and a new trial awarded, as in opin- 
ion, serious error was committed at the trial. 


Cited: Hudson v. R. R., 176 N.C. 496; Moore v. R. R., 179 NC. 
638, 639, 647; Strunks v. R. R., 187 N.C. 175; Gerow v. R. R., 188 N.C. 
79: Cobia v. R. R., 188 N.C. 489, 491, 493; Gerow v. R. R., 189 NC. 
815; Barnes v, Utility Company, 190 N.C. 388; Wimberly v. R. B., 
190 N.C. 445; Carpenter v. Power Co., 191 N.C. 132; Holeman v. 
Shipbuilding Co., 192 N.C. 238; Batton v. R. R., 212 N.C. 268; Wilson 
v. Massagee, 224 N.C. 713; In re Badgett, 226 N.C. 98, 94. 
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W. L. WILSON v. WILLIAM J. POLK anp SARAH POLK. 
(Filed 8 May, 1918.) 
Automobiles—Negligence —- Evidence—Ownership—Principal and Agent 
—Chauffeur — Minor Son. 

Where the mother is the owner of an automobile which ran into a buggy 
at night and injured the plaintiff, the guest thereon of another, through 
the negligence of her 19-year-old son, driving the machine at the time, and 
the son, with his father, were engaged in the business of the mother, the 
latter is liablie whether she was then in the automobile or not; and evi- 
dence of her ownership and that the machine was being driven by her 
minor son in pursuance of her business is sufficient to take the case to the 
jury, subject to be rebutted. Linville v. Nissen, 162 N.C. 101, cited and 
applied. 


AppraL by defendants from Webb, J., at October Term, 1917, of 
MECKLENBURG, 

This is an action against the feme defendant to recover damages for 
personal injuries caused by an automobile running down the plaintiff, 
who was going home in a buggy drawn by a mule, in the night-time. 

From a verdict and judgment in favor of the plaintiff the defendants 
appealed. 


E, R. Preston and Duckworth &Puhlman for plaintiff. 
J.D. McCall and Plummer Stewart for defendants. 


Crarx, C. J. The evidence for the plaintiff is that he was a guest in 
the buggy owned by one Thompson, and was on his way home at night, 
when he was run into by the automobile in a head-on collision; that he 
recognized the feme defendant in the automobile and spoke with her; 
that the automobile was driven by her son, and that her husband was 
in the conveyance at the time. It was also in evidence that the feme 
defendant listed the automobile as her property on the tax list, and 
that license was issued in her name. She offered evidence that 
she was not in the automobile, and that she had given her auto- (491) 
mobile to her son, who had exchanged it for a new one. There 
was conflict of evidence, on which the jury found that the automobile 
was owned by the feme defendant and her son. 

There was evidence that the defendants were running the automobile 
at night without headlight, or with defective headlights which did not 
enable them to see the plaintiff in the buggy, while the defendants 
offered evidence that the plaintiff’s buggy was on the wrong side of the 
road and had stopped. This was denied by evidence for plaintiff. The 
jury found against the defendants as to the negligence which caused 
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the collision. There was no evidence of contributory negligence by the 
plaintiff, who was a passenger in the buggy. 

There was some evidence, irrespective of the evidence of ownership, 
that the car was being sent out by the wife on a mission to her farm. 
The court charged on this phase as follows: “If you find the son guilty 
of negligence, or if you find the husband was guilty of negligence, and 
find that they were her agents, acting in the employment of the wife 
and mother, find that she had sent them out to look after her business 
and sent them in her car, and sent the boy along he being 19 years of 
age, if you find he was 19 years of age, and find that he was guilty of 
negligence, and that he was her agent, acting under her authority, the 
court charges you that she would be liable just as much as if she were 
along. But if you find that her husband and son were not acting as her 
agent, and if you find that she did not send them out to look after her 
business, and find that she was not along, find she was at home, and 
find she did not know where they had gone, but knew that they had 
taken the machine and gone off with it, but not to attend to her busi- 
ness or by her direction, the court charges you that any negligence of 
her husband or son would not be imputed to her, and it would be vour 
duty to answer the issue ‘No’ as to her. If it was not her car she would 
not be liable.”’ 

The evidence as recited in the statement of the case is not very full 
as to the mission to the feme defendant’s farm, but the exception is 
merely to the charge above given, and not on the ground that there was 
no evidence to support it. We cannot presume that the jury found the 
fact without evidence, and if such exception had been set out in the 
appellant’s statement of the case on appeal, doubtless the evidence in 
support of that hypothesis would have been recited more fully. The 
jury absolved the husband from liability, but found against the mother 
and the son. It is unnecessary to discuss the other exceptions. 

From the argument in this case and in others before us, there seems 
to be some misapprehension as to our ruling in Linville v. Nissen, 162 
N.C. 101. The Court did not hold in that case that proof of the owner- 

ship of the automobile, and that it was being driven by the 
(492) minor son of the owner was not evidence to go to the Jury. These 

are facts which usually call for explanation from the defendant 
owner. The Court held in that case that such evidence was rebuttable, 
as in that instance by the fact that the son had been forbidden to use 
the machine and had taken it out and was using it contrary to his 
father’s wishes and without his knowledge; and that the mere owner- 
ship of the automobile of itself would not make the owner liable for 
personal injuries; that a parent was not ordinarily liable for such 
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tort of his minor son (subject to exception where the father permitted 
a child of tender years to run his automobile), nor would the owner be 
liable for the negligence of his son or any other chauffeur running an 
automobile unless at the time driving the machine in the scope of his 
employment or implied authority. Clark v. Sweeney, at this term. 

No error. 


Cited: Bilyeu v. Beck, 178 N.C. 483; Tyree v. Tudor, 181 N.C, 216; 
Tyree v. Tudor, 183 N.C. 346; Wilhams v. BR. R., 187 N.C. 352; Grier 
v. Woodside, 200 N.C. 761; Carter v. Motor Lines, 227 N.C. 193. 





(493) 


JULIA J. ROBERTSON et au. v. WILLIAM J. ANDREWS, W. R. 
JOHNSTON ET AL. 


(Filed 8 May, 1918.) 


Bills——Devise—Survivors of a Class—Intent—Die Without Children—Ul- 
timate Devisee. 


A devise of land to the named children of the testator, providing that 
if any of them die without leaving child or children, such portion to be 
divided among the survivors; and upon the death of any of such chil- 
dren leaving a child or children surviving, this portion to be divided 
among his or her children; Held, the intent of the testator was that 
the share of his estate derived by each of his children, under his will, 
should go to the ultimate survivor, as between themselves, in case any 
one of them died without surviving children; and the portion so going 
over vested absolutely in him freed from the original limitation. 


CLARK, C. J., concurring; Hoke, J., concurs in opinion of CLarK, C. J. 


AppEAL from Long, J., at February Term, 1918, of MecKLENBURG. 

This proceeding is brought to sell a certain lot of land in the city of 
Charlotte and to determine the proper disposition of the proceeds. The 
property has been sold and the proceeds are in custodia legis. The 
court, Long, J., entered a decree disposing of the same, from which 
H. C. Jones, guardian ad litem to the unborn children of William R. 
Johnston, appealed. 


Hamilton C. Jones for appellants. 
Clarkson & Taliaferro for appellee, William R. Johnston. 


Brown, J. The admitted facts appear to be that Col. William 
Johnston died in 1896 seized in fee of extensive real estate holding in 


524 IN THE SUPREME COURT. [175 


ROBERTSON U. ANDREWS. 


the city of Charlotte. His surviving children, devisees under his will, 
were Mrs. Julia M. Andrews, Mrs. Cora J. Robertson, Franklin G. 
Johnston, and the appellee, Wiliam R. Johnston. All are dead except 
William R. Johnson, who is unmarried, and without children. Frank~- 
lin G. Johnston was the last to die, and left no children. He died in-— 
testate seized of the lot sold under his father’s will. The will contamed 
this clause: 

“5. In the event of the death of either of my children without leav- 
ing a child or children surviving, his or her portion is to be equally di- 
vided between those surviving; and upon the death of any one of my 
children leaving a child or children surviving, his or her portion of my 
estate shall be divided among the issue of such deceased child, such di- 
vision to be made per stripes, each of my children being allowed to hold 
and enjoy his or her portion of my estate during his or her life.” 

The Superior Court adjudged that William R. Johnston was enti- 
tled to one-third of the proceeds of the sale absolutely, and that any 
child he may leave surviving him can have no interest in them. 

Tt is manifest that the testator intended, and so expressed his inten- 
tion, that the share of his estate derived by each of his children under 
his will should go to the ultimate survivor as between themselves in 
case any one of them died without surviving children. Franklin G. 
Johnston died intestate leaving no children, having never married. 
The only survivor of the four children of the testator is William R. 
Johnston. Consequently, he took the entire estate of his brother, which 
had been devised to him by their father. Then the survivorship stops 
as to such estate of Franklin G. Johnston upon the principle that a 
portion going over to a survivor upon the death of the primary devisee 
vests absolutely in the survivor, and is no longer subject to the original 
limitation of the will. While the estate of William R. Johnston directly 
derived under his father’s will is subject to such limitation, that which 
he received from his brother by survivorship ceases to be. 

The rule seems to be generally recognized by courts as well as fet: 
writers that, where under a will it is provided that upon the death 
without issue of the first taker, his devise shall go to the survivor of the 
class, upon the happening of such contingency the share going over 
vests absolutely in the survivor. That is to say, “A share having once 
survived vests absolutely.” 

It seems that this doctrine was at one time in dispute and Lord 
Hardwicke, in Pain v. Benson, 3 Atk., 78, held to the contrary; but it is 
now well established, both in this country and England. 3 Jarman on 
Wills, p. 560; 40 Cyc., 1513; 30 A. & E., 810; Woodard v. Glasscock, 2 
Vernon, 388; Perkins v. Micklethwaite, 1 P. Wms., 274. 
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In Underwood on Wills, sec. 582, the author gives a clear 
statement of the law: (494) 
_ “In an early case it was held that where the testator gives a 
fund to several as tenants in common, whether as a class or as indi- 
divuals, with a limitation to survivors upon the death of any of them 
unmarried or during minority, and one dies, his share goes to those who 
survive him, and if afterwards another dies, only the latter’s original 
share goes to those who survive him, but not the interest which accrued 
to him; for that, says the Court, is a new legacy, and having vested, 
devolves upon his personal representatives. This rule is applicable 
when the willis silent. And the fact that the testator directs that 
the share of any legatee dying shall goto the survivors will not carry 
his aeeruing share. The word ‘share’ will conclusively be presumed to 
refer only to his original share, and not to any interest which may have 
been gained by him by reason of survivorship. The same rule applies 
where the testator employs the term ‘portion.’ Thus, where a fund was 
to be divided among the children of A., to be paid to each one on ma- 
jority or marriage, and in case any one should die before his or her 
‘portion’ should become payable, then to the survivors, the share which 
accrues before the date of payment does not pass with the original 
shares of the surviving child or children. . .In the absence of a very clear 
expression of intention, it is settled that limitations or qualifications 
which are attached to the original shares do not attach to aceruing 
shares. Thus, though the original shares are given for life only, a gift of 
the shares accruing by survivorship, in indeterminate language may 
carry them absolutely. So, where an original share is limited over to 
survivors on the death of the primary legatee without issue, and the 
aceruing shares are given generally, the accruing shares do not go over 
on death without issue, but the surivivor takes absolutely an indefeas- 
ible interest, and on. his death without issue the interest which aceured 
to him by survivorship goes to his representatives.” 

The adjudications of this Court fully sustain the rule that a share 
having once survived, vests absolutely. 

In the case of McKay v. Hendon, 7 N.C. 21, testator bequeathed to 
his three children, W., M., and §., certain slaves, to be divided when 
they became of age, and provided “that if either of said children 
should die under age, without heirs, then that share should be divided 
between the other two children.” M. did under age without issue. W. 
then died without issue, leaving S. surviving and some brothers of the 
half blood. 

It was held that the part of M.’s share which accured to W. upon 
her death did not survive to 8., but went to W.’s next of kin. 
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In this case the Court, Taylor, C. J., said: “The rule is that where 
legacies are given to three or more persons as tenants in com- 
(495) mon, with a bequest to the survivors upon the death of any of 
them within a given period, the original legacies only and not 
those shares which accrued by survivorship, will survive; because such 
accrued shares, vesting the surviving legatee in distinct proportions, 
proper words are necessary to make these shares survive with the 
others.” The old English case of Paine y. Benton, 3 Atk., 78, was cited 
and distinguished and its doctrine disapproved, and has been BUnEO 
quently overruled by the later English cases. 
- The foregoing case has never been questioned or overruled in this 
State, but has been followed and cited with approval. 

In Owen v. Owen, 45 N.C. 121, testator made a bequest to nine 
children, with a proviso that if any of them should die without lawful 
issue of their body then surviving, their part should be equally divided 
among the other children. Several died without issue, in succession. 

It was held that only the original shares passed by the will to the 
survivors, and that the shares accruing to them by the deaths of their 
brothers and sisters became their absolute property. The case of Mc- 
Kay v. Hendon, supra, was cited and approved. 

In Mayhew v. Davidson, 62 N.C. 47, property was devised to four 
children in trust for life, the shares of each to go his children, but if 
one or more should die without issue, “the property is to return to his, 
her, or their brothers and sisters.” 

It was held that the property to which one of the children became 
entitled as survivor was not subject to the original limitations, but 
vested absolutely. 

The adjudications of other State Courts are in line with ours. 

In Marshall v. Safe Dep. Co., 101 Md., 1, Chief Justice McSherry 
of the Court of Appeals of Maryland discusses the subject very elab- 
orately and holds that a share having once survived vests absolutely. 

In Boggs v. Boggs, 69 N.J. Eq., 497 Chancellor Magie of New Jer- 
sey discusses the question at length, oie so does Chief Justice Horn- 
blower in Sedel v. Wills, 20 N.J.L., 22, and both recognize and apply 
the doctrine. | 

The following cases also fully sustain the rule: Gorham v. Betts, 
9 Ky. L., 607; In re Clark, 78 N.Y. Supp., 108; McGee v. Hall, 26 
pC. 179; Reams v. Spann, 26 8.C., 561; Lewis v. Claiborne, 13 Tenn., 
369; Henley v. Robb, 86 Tenn., 474. | 

We find no cases to the contrary, but all without exception hold that 
in the absence of a clearly expressed intention to the contrary, a share 
having once gone over under a clause of survivorship, vests absolutely 
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in the survivor, and such acerued share is no ) longer subject to the orig- 
inal limitations. 

There is nothing in the will of Colonel Jobnston that exempts (496) 
the shares or portions devised to his children from the operation 
of this rule. 

Therefore we hold that upon the death of Franklin G. Johnston 
without children, the whole of the property devised to him vested ab- 
solutely in W. R. Johnston. 

The latter seems to be content with one-third of it and submitted to 
the judgment of the Superior Court without appeal, which adjudges 
him to be the owner of one-third absolutely. 

Affirmed. 


Ciark, C. J., concurs in the result and also in the principle presented 
for decision that in the construction of a will “a portion of the estate 
going over to a survivor upon the death of the primary devisee vests 
absolutely in the survivor, and is no longer subject to the original limi- 
tations of the will,” but does not concur in the holding that but for the 
assent of W. R. Johnston the entire share of Franklin G. Johnston 
would have gone to him, and would not have been divided between 
himself and the children of his two sisters. 

Section 5 of the will reads as follows: “In the event of the death of 
either of my children without leaving a child or children surviving his 
or her portion is to be equally divided between those surviving; and 
upon the death of any one of my children leaving a child or children 
surviving, his or her portion of my estate shall be divided among the 
issue of such deceased child, such division to be made per sttrpes, each 
of my children being allowed to hold and enjoy his or her portion of 
my estate during his or her life.” 

The provision that upon any child dying childless that share “is to 
be equally divided between those surviving,” is not restricted to the 
testator’s children then surviving, for the sentence proceeds ‘and upon 
the death of any one of my children leaving a child or children survi- 
ving, his or her portion of my estate shall be divided among the issue of 
such deceased child, such division to be made per stirpes.” 

It would seem from this that the intent of the testator was that if 
any of his children should die childless, such share should go to the 
surviving children, and to the children of those who are dead, leaving 
children, per stirpes. It is true, the ruling upon this question is not 
necessary, and is, so to speak, obiter dictum, but 1f acquiesced in, it 
may be quoted as a precedent to trouble us in some other case. 


Cited: Yarn Company v. Dewstoe, 192 N.C. 125. 
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(497) 
GRACE M. SPITTLE, ADMINISTRATRIX v. CHARLOTTE ELECTRIC 


RAILROAD COMPANY er at. 
(Filed 8 May, 1918.) 


1. Street Railways—Negligence—Proximate Cause-——Fire Engines — Mu- 


nicipal Corporations—Cities and Towns—-Streets—Railroads. 

Where street cars, under a valid ordinance of a city, are required to 
stop for fire trucks, etc., going to a fire, and there is evidence that the 
motorman on one of them, on such occasion, could have heard the ap- 
proach of a second fire truck after the passage of one of them, and also 
understood the signals given by the first of the approach of the second 
one and ran his car at a speed of 8 or 10 miles an hour into a street 
intersection where the second truck was to cross, running at 25 or 35 
miles an hour, which could not have been stopped on seeing the street ear 
in time to avoid the injury; in an action by an employee of the city on the 
second truck, driven by another employee in charge, to recover for a per- 
sonal injury thus received; Held, defendants’ request for instruction 
eliminating the element of proximate cause was properly refused. 


2. Same—Evidence. 


When it is material to the inquiry in a personal injury negligence suit, 
whether defendant’s motorman on its street car should have heard the 
approach of a fire truck at a street crossing a block or two away, evi- 
dence is properly admitted tending to show the distance similar trucks 
could be heard by other motormen on similar cars under like conditions. 


3. Instructions—Evidence—Negligence—-Prayers for Instruction. 


A modification of defendant’s request for instruction in a personal in- 
jury negligence case, so as to incorporate other negligence acts of defend- 
ant, the evidence tended to show and omitted from the request, is proper. 


4. Instructions—-Negligence—Concurring Negligence — Prayers for In- 


struction. 

Where the evidence tends to show concurring negligence of the defend- 
ant in a personal injury negligence case, defendant’s request for instruec- 
tion which omits this phase of the controversy is properly refused. 


5. Instructions—~Evidence—Questions of Fact—Prayers for Instruction. 


A request for instruction is properly refused in a personal injury negli- 
gence case when erroneously based upon a conclusion of law instead of 
an issue of fact, or upon a principle of law unsupported by the evidence. 


6. Street Railways—-Municipal Corporations—-Cities and Towns—-Ordin- 


ances—Negligence—Question of Law. 

Where a personal injury is alleged to have been proximately caused by 
the negligence of the defendant street car company’s motorman, and there 
is evidence, among other things, tending to show he was running the car, 
under the circumstances, at a speed greater than that allowed by a valid 
city ordinance, his thus running the car is negligence as a matter of law, 
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if established, entitling the plantiff to recover if it was the proximate 
cause of his injury. 
7. Municipal Corporations—Fire Regulations—Ordinances. 


An ordinance regulating the speed of street cars therein outside of the 
fire limits, requiring them to stop for the passage of fire engines going 
to a fire, etc, giving the firmen thereon the right of way upon the 
stre-ts, etc., is a valid one. 


AppgeaL by defendant from Long, J., at February Term, 

1918, of MECKLENBURG. (498) 

This action is by the administratrix of her deceased hus- 
band, who was a fireman in Charlotte, for his death caused by collision 
between the automobile fire truck upon which he was riding and the 
street car of the defendant. The collision took place at the center of 
the intersection of two streets which crossed at right angles. The fire 
truck hit the street car about the center of the car, knocking it 
around and turning it crosswise. 

The deceased was a machinist in the city fire department and riding 
on the fire truck, but had nothing to do with driving it or controlling 
its movements. The fire alarm having been given, the truck was run- 
ning at a speed of 25 to 35 miles per hour, exhausting, sounding its 
gong, and blowing its horn continuously from the time it left the cen- 
tral fire station until the collision. On approaching the Southern Rail- 
road crossing, it slowed up to about 15 miles an hour. Thereafter it 
again increased its speed to 25 to 35 miles per hour until the driver of — 
the fire truck saw the street car, just before he reached the street upon 
which the street car was running. The driver of the truck, on perceiving 
the street car, applied his emergency brake and locked the rear wheels 
of his truck. According to the testimony of the draftsman who had 
prepared the blue-print in evidence, the distance from the Southern 
Railroad crossing to the point of collision is 500 feet, and there is 
testimony that 150 feet further the truck could have been seen by the 
motorman on the street car, who by that time was 80 feet from the 
point of collision. 

The street car as it approached the crossing where the collision oc- 
curred was running 8 to 10 miles an hour until it got within 10 feet 
of the line of Park Avenue, on which the fire truck was coming, when 
it slowed down to 4 to 5 miles an hour, as if in the act of stopping. But 
when the motorman, looking down the avenue, saw the approach of 
the fire truck some hundred feet away, he suddenly speeded up the car 
and ran it on the crossing just in time to be hit by the fire truck. The 
motorman admitted that if he had seen or had heard the approach of 
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the fire truck he could have stopped his ear within 45 feet if running 

from 8 to 10 miles an hour. Two of the defendants’ witnesses testified 

that if the car was running 6 miles an hour it could have been stopped 

within 12 feet. The plaintiff’s witness testified that he had made the 
test with a similar fire truck, at the same point, under similar 

(499) conditions, and that running 27 miles an hour the truck could 
not have been stopped im less than 200 feet. 

The plaintiff’s witnesses testified that when this fire truek was run- 
ning at a speed of 25 to 35 miles an hour, making its usual noises and 
signals, 1t could be heard from hali a mile to a mile, and that motor- 
men operating cars similar to the one used should have heard it from 
2 to 8 blocks away. The motorman testified that under such conditions 
he should have heard it a block away. 

The Ordinances of Charlotte, sec. 93, require all street cars running 
outside of the fire limits to stop on the approach of any fire engine 
being operated in response to the fire alarm. Section 94 gives fireman 
operating fire trucks the right of way over all streets while responding 
to a fire alarm. Section 408 (14) requires the driver of street cars upon 
the approach of fire trucks to stop his car and keep it stationary until 
such fire truck shall have passed. The jury found that the plaintiff’s 
intestate was killed by the negligence of the defendant Southern Public 
Utilities Company as alleged in the complaint, and assessed the dam- 
ages. From judgment upon the verdict the defendant appealed. 


F. M. Redd and Cansler for plaintiff. 
C.W. Tillett and Osborne, Cocke & Robinson for defendants. 


Ciark, C. J. The issue is almost entirely one of fact as to the proxi- 
mate cause of the collision in which the plaintiff’s intestate was killed. 

The plaintiff contends that the driver of the fire truck was not guilty 
of negligence; that running at a speed of 25 to 35 miles an hour in re- 
sponse to a fire alarm he had a right to assume that the motormen of 
all street cars and other vehicles in obedience to the ordinances of the 
city would give the right of way. And that it was impossible for the 
driver of the truck to have stopped in time to have avoided the colli- 
sion after he saw or should have seen the street car, and that if when | 
he turned into the avenue on which the street car was running he had 
endeavored to avoid the collision by slowing up and turning to the left 
or right, the truck would have skidded broadside and have done more 
damage to the oceupants of the street car as well as to those on the 
truck. 

The motorman of the street car, according to his own evidence, 
should have heard the approach of the fire truck at least a block, and 
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according to the evidence of the plaintiff’s witnesses at least three 
blocks away. 

Assignments of error 1 and 2 cannot be sustained. It was competent 
for the plaintiff to prove by other motormen the distance in which they 
had heard the approach of similar fire trucks while operating street 
ears under similar conditions. 

As to assignments of error 4, 5, and 7, the trial judge committed no 
error in modifying the defendants’ prayers for instruction in 
regard to the negligence of the truck driver by requiring the (500) 
jury to find that negligence was the sole proximate cause of the 
injury, before answering the issue as to negligence of the defendant 
“No.” Unless the negligence of the driver of the truck was the sole 
proximate cause of the injury, the court could not charge the jury to 
answer the first issue “No.” Crampton v. Ivie, 126 N.C. 894; McMullan 
v. R.R., 172 N.C. 853. In the latter ease the Court said: “Where intes- 
tate was killed by the collision of an automobile in which he was 
riding, independently driven by another, with a train at a crossing, the 
negligence of the driver may be considered only upen the question of 
proximate cause in the action against the railroad.” 

Whether on the facts of this case the negligence of the driver of the 
truck was the sole proximate cause of the injury, was a question essen- 
tially for the jury. According to plaintiff’s testimony, the approach of 
the truck could have been heard by the driver of the street car several 
blocks before the point of collision was reached. The motorman says 
at least a block away, and the witnesses on both sides testify that the 
motorman could have seen the approach of the truck when it was 150 
feet south of the place where the collision occurred. 

Sixth assignment of error. It was proper for the judge to modify the 
defendant’s fourth prayer for instruetion by requiring the Jury to find 
the driver of the street car was not guilty of any other act of negli- 
gence, though not specified in the prayer, before answering the first 1s- 
sue “No.” 

Eighth assignment of crror. The court also properly refused to 
charge as requested in the defendants’ sixth prayer, because that re- 
quired the jury to answer the first issue “No,” even though they should 
find the motorman was guilty of concurring negligence. 

Ninth assignment of error. The court also properly modified the 
defendant’s seventh prayer by requiring the jury to find that the 
alleged negligence of the truck driver was the sole proximate cause of 
the injury before they could answer the first issue “No.” 

Tenth assignment of error. The court also properly refused the de- 
fendant’s eighth request to charge, for 11 was a question of fact as to 
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whether the motorman heard, or understood, the warning of the driver 
of the first truck that another was following. 

Eleventh and twelfth assignments of error. The defendant’s ninth 
and tenth prayers were refused evidently because not based upon the 
evidence, the motorman having admitted that if the truck had been 
making the usual noises he could have heard it a block away. 

Thirteenth assignment of error, The court properly declined to give 
the twelfth instruction asked because if the motorman discovered, 

either from the warning of the driver of the first truck,. or other- 
(501) wise, that a second truck was approaching in consequence of the 

alarm of fire, the city ordinance required him to stop his car 
immediately. 

The fourteenth assignment of error. The court did not err in charg- 
ing as requested by the plaintiffs in their second prayer. If the motor- 
man ought to have seen the approach of the second truck in time to 
have stopped, his failure to do so was in violation of a city ordinance 
and negligence as a matter of law. If such negligence was the proxi- 
mate cause of the injury, the defendant was liable therefor. 

The case turns almost entirely upon the question whether upon the 
evidence there was violation of the city ordinance by the motorman 
which was the cause or the concurring cause of the collision. There 
can be no question of the validity of the ordinances in question. The 
plaintiff not being in control of the fire truck, the defendant was not 
entitled to have the issue of negligence answered in its favor unless the 
negligence of the driver of the fire truck was the sole proximate cause 
of the collision. Crampton v. Ivie, supra. 

The amount of damages, and the earnestness and ability with which 
the cause has been presented in this Court, and doubtless in the court 
below also, have caused us to consider with great care the contentions 
of the parties. But aside from the issues of fact, which were solely for 
the jury, the propositions of law are in a small compass, and we think 
are summed up in stating the above conclusions of the Court. 

No error. : 


Cited: Dail v. R. R., 176 N.C. 113. 
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SAM WARE v. SOUTHERN RAILWAY COMPANY. 
(Filed 8 May, 1918.) 


Railroads —- Negligence — Instructions—~-Evidence—Proximate Cause— 
~——Questions for Jury. 

Where the evidence tends to show that the plaintiff, an experienced 
section hand, ordinarily left a moving handcar of the defendant railroad 
to turn a switch for it to pass and boarded it again as it was running, 
under orders of his foreman in charge, and that he was injured under 
such circumstances by attempting to board the car running 7 or 8 miles 
an hour, driven at the time by gasoline, and that he was clumsy in doing 
so on this occasion, the mere fact that he attempted to board the car thus 
running and that he was ordered by his foreman to turn the switch, does 
not warrant an instruction to the jury to answer the issue of defendant’s 
negligence in the affirmative, the question of negligence being for the 
jury to determine under the circumstances, as well as the question of the 
proximate cause of the injury. 


CLARK, C. J., dissenting. 


Appeal by defendant from Harding J., at the November Term, (502) 
1917, of Guilford. 

This is an action to recover damages for personal injury. 

The plaintiff was a section hand in the employment of the defendant, 
and was engaged in working upon the section near High Point under 
Foreman T. W. Pierce. He had been engaged in this work for more 
than two years, and on 27 Octeber, 1917, the foreman with four section 
hands, including the plaintiff, was taking two cars from the belt-line 
which runs around a section of the city of High Point onto the main 
line which leads from High Point to Asheboro. The foremost of the 
two cars was propelled by a gasoline motor; attached to it in the rear 
was what is known as a “hand” or “push car,” which is flat platform 
resting upon two trucks and has no motive power, but is ordinarily 
propelled by the men walking upon the tracks and pushing the car in 
front of them. On this occasion, it was attached to and propelled by 
the gasoline car. When the cars reached a point near the junction be- 
tween the main line and the belt line, the plaintiff jumped off and went 
forward to the switch in order to change the switch so that the cars 
might leave the belt line and go upon the main line. 

The evidence of the plaintiff is that the cars did not stop, and that 
as they were passing him the foreman directed him to jump on, and 
that he was injured in attempting to do so; that he had been jumping 
off and on about two years in changing the switch. 

- According to the plaintiff’s testimony, they were running about six 
or seven miles an hour. 
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According to the defendant’s testimony, they were running from four 
to five miles an hour. 

His Honor charged the jury, among other things, as follows: “If the 
plaintiff has satisfied you by the greater weight of the evidence that 
this car was going at a dangerous rate of speed for him to get off and 
on the car, six or seven miles an hour, the court charges you if defen- 
dant, through its section master, ordered the plaintiff to get on this car, 
that would be negligence on the part of the defendant, and you should 
answer the issue ‘Yes.’ ” 

The defendant excepted. There was a motion for judgment of non- 
suit, which was overruled, and the defendant excepted. 

The jury returned the following verdict: 

1. Was the plaintiff injured by the negligence of the defendant, as 
alleged? Answer: “Yes.” 

2. Did the plaintiff contribute to his injury by his own negligence, 
as alleged in the answer? Answer: ‘‘Yes.”’ 

3. What damage, if any, is the plaintiff entitled to recover of the 

defendant? Answer: ‘$300.’ 
(503) Judgment was entered upon the verdict in favor of the plain- 
tiff, and the defendant appealed. 


John A. Barringer for plaintiff. 
Wilson & Ferguson for defendant. 


AuLeN J. The case of Myers v. R. R., 166 N.C. 234, decided by a 
unanimous Court, is a controlling authority on both questions raised 
by the appeal, sustaining the exception to the charge and overruling 
the exceptions to the refusal to nonsuit the plaintiff. 

In the Myers case the plaintiff was injured while attempting to get 
on a freight train running six or eight miles an hour, in obedience to 
the command of his superior, and upon appeal a refusal to nonsuit 
was affirmed. 

It also appears from an examination of the original record that his 
Honor charged the jury that if they found from the evidence that the 
plaintiff was an employee of the defendant; that he was directed by his 
superior to get on the moving train; that he attempted to do so in obe- 
dience to the order given him: “that the train was running at a speed 
of about seven miles an hour, and that a reasonable man could have 
seen that it was dangerous for a man to get on a moving train going 
that fast’; that he used due care and caution in trying to do so, and 
was injured, and this was the proximate cause of the injury, it would 
be the duty of the jury to answer the first issue “Yes.” 
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This charge was excepted to, and the exception was relied on in the 
brief, and the Court, without discussing each exception separately, 
says: ‘We have examined with care the exceptions set out in the record 
to the reception and rejection of evidence, and also to the charge of the 
court, and we think the case was substantially tried under the well- 
settled principles of law obtaining in this State.” 

It will be observed that in the charge, which has been approved, his 
Honor did not determine the fact that it was dangerous for an em- 
ployee to get on a freight train moving seven miles an hour, nor did he 
declare as matter of law that to direct him to do so was negligence, nor 
did he instruct the jury to answer the first issue “Yes” without a find- 
ing that the negligence of the defendant was the proximate cause of his 
injury. On the contrary, he left the question of danger to the jury, 
under the rule of the reasonable or prudent man, and incorporated the 
principle of proximate cause as secondary before the issue could be 
answered in favor of the plaintiff, while in the charge now before us 
his Honor declared a speed of six or seven miles an hour to be danger- 
ous and eliminated the finding of proximate cause altogether, which is 
an essential fact involved in the first issue. | 
“The authorities fully sustain the position of the plaintiff, (504) 
that it is negligence to run a train without a headlight at night 
along a track frequented by the public, but a plaintiff cannot recover 
upon proof of negligence alone. He must go further and prove that the 
negligence complained of was the cause of his injury. Crenshaw v. R. 
R., 144 N.C. 314; Pritchett v. R. R., 157 N.C. 101; Henderson v. Trac- 
tion Co., 182 N.C. 784. 

“In the first of these cases the Court said: ‘The burden is always on 
the plaintiff to show by a preponderance of evidence that the defendant 
committed a negligent act, and that it was the proximate cause of the 
injury. The two facts must coexist and be established by the clear 
weight of the evidence before a case of actionable negligence is made 
out. Brewster v. Hlizabeth City, 187 N.C. 392’; in the second: ‘In all 
courts where the common law is administered it is held that one cannot 
recover damages upon proof of negligence alone, and that he must pro- 
ceed further and show that the negligence of which he complains was 
the real proximate cause of the injury’; and in the last: ‘It is gener- 
ally held—and this we regard as the doctrine—that the element of 
proximate cause must be established, and it will not necessarily be 
presumed from the fact that a city ordinance or statute has been vio- 
lated. Negligence, no matter in what 1t may consist, cannot result in a 
right of action unless it is the proximate cause of the injury complained 
of by the plaintiff.’ McNeill v. R. R., 167 N.C. 395. 
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That the question of proximate cause was material and in contro- 
versy is shown by the evidence of the defendant that the plaintiff was 
injured by his own carelessness, which caused him to stumble and fall 
on the car, and by the answer of the issue of contributory negligence in 
favor of the defendant. 

There was less reason for submitting to the Jury the question of the 
danger of getting on the moving car in the Myers case than in this, be- 
cause the plaintiff in this action is an employee of experience who had 
for two years been jumping off and on the car when in motion without 
injury, while in the Myers case the injured employee was performing 
different services, some of them not connected with the operation of 
trains, and he was told to get on a heavy freight train, and in this on a 
low gasoline car. The danger was more apparent and the experience 
and skill of the employee less in the one case than in the other. 

It is also recognized in Reeves v. R. R., 151 N.C. 318, that the rule 
which usually prevents a recovery by one injured while getting on a 
moving train does not apply in strictness to experienced trainmen, and 
if to do so cannot be declared to be contributory negligence as matter 
of law, why should a direction to get on under the same conditions be 

arbitrarily declared to be negligence, instead of leaving the 
(505) question to the jury to say whether the officer giving the order 

was acting as a reasonably prudent man, considering the speed 
of the train, the experience of the employee and other relevant cireum- 
stances? 

This seems to us to be the better and safer rule, and it leaves to the 
jury disputed facts instead of permitting the judge to decide them. 

New trial. 


Cruark, C. J. dissenting: It 1s settled in this and indeed in all juris- 
dictions that when reasonable men can draw only one conclusion from 
a given state of facts, whether there is negligence or not, it is a matter 
of law. Whitley v. R. R., 122 N.C. 987; Clark v. Traction Co. (Brown, 
J.), 188 N.C. 77; Miller v. R. R., 128 N.C. 26; Chesson v. Lumber Co., 
118 N.C. 59. [It would seem that reasonable men could draw no other 
conclusion than that there is negligence when a railroad official, taking 
no risks himself, directs an employee to jump off a motor car “running 
6 to 7 miles an hour, to run across the track, open the switch, and get 
back on the motor running 6 to 7 miles an hour.” The judge, therefore, 
committed no error in telling the jury that if they found such state 
of facts to find the defendant guilty of negligence. The jury have found 
that the employee was guilty of contributory negligence in Jumping 
back on the car, though ordered to do so, and have apportioned the 
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negligence in accordance with our State statute, Laws 1913, ch. 6, 
which was enacted since the decisions which made contributory negli- 
gence a complete defense. 

It was in evidence that on 27 October, 1917, the plaintiff, who had 
been working for the defendant for more than two years as a section 
hand and who during that time had, under the orders of the section 
foreman in charge, been jumping off and on this motor car while it was 
running, to open and shut switches, on this occasion was told by his 
foreman to jump off and unlock the switch and get on again. To obey 
this order he had to jump off and run across the track, open the switch, 
and then jump back on the motor car, the motor running when he 
jumped off and when he jumped on. When the plaintiff attempted to 
jump back on the car it was running so fast that its momentum threw 
him off and the car ran over him. When he opened the switch he did 
not give any signal for the car to come on, for according to the custom 
and under the orders for two years past the car did not stop either for 
him to get off or on. He had always gotten back on the front car and, 
according to custom, attempted to do so again. There was a rear car, 
but that was loaded with woes and jacks and he had never had orders 
to get on that car. 

The plaintiff had to act in haste before the car should pass him. He 
ran, according to custom, around the rear car to get on the gaso- 
line or motor car where he had been riding when he jumped off (506) 
and on which the other men were riding at the time. Pearce, the 
foreman, was present on the car all the time, and plaintiff had been 
acting under his orders for two years past in this very matter of jump- 
ing off and on the car while in motion, and if he had not done so the 
plaintiff certainly could not have retained his job. 

In Pressly v. Yarn Mulls, 188 N.C. 410, the concurring opinion 
quotes as follows from Judge Henry Clay Caldwell, than whom no 
abler judge has sat upon the U. 8. Circuit Bench: ‘Dangers which 
needlessly imperil human life and which can be remedied at little cost 
are not dangers necessarily incident to the operation of a railroad, but 
are dangers which it is the duty of the company to remove. The neces- 
sities of laboring men are often very great. The necessity of providing 
food for themselves and families may drive them to accept employment 
at the peril of their lives. But the employer does not obtain a license to 
kill his employees with impunity by proclaiming his purpose to subject 
them to unnecessary and needless perils—to perils that a reasonably 
prudent man, having a due regard for human life, would remove. Com- 
mon humanity demands this. Moreover, the State has an interest in 
the lives of her citizens, and will not permit an employer needlessly to 
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imperil the lives of employees. The very highest consideration of public 
policy demands an enforcement of this rule. And the peril is unneces- 
sary and needless where, as in this case, 1b can be removed at a slight 
expense. Notice (to employee) of the unnecessary peril in such case 
goes for nothing. As long as the needless peril is maintained, the em- 
ployer is guilty of culpable negligence; and when by reason of such 
needless peril, an employee is killed, the law presumes he was exercis- 
ing due care to escape the peril, and the employer is responsible for his 
death, unless he can prove affirmatively that the employee was guilty 
of negligence. In such case the death of the employee testifies that he 
was in the faithful discharge of his duty in the exercise of due care, 
and that his death is the result of the needless peril to which he was 
subjected.” Upon this decision a very learned law writer, the author of 
Thompson on Corporations, says: “It is hard, very hard, to understand 
how human judges can balance the question of slight, very slight, ex- 
pense to the railroad company against the maiming and death of 
meritorious laboring men, the tears and agony of their widows, and the 
beggaring of the orphaned children.” 

In this case, fortunately, the plaintiff was not killed, but he suffered 
pain and agony and permanent injury and those dependent upon him 
will suffer from his diminished capacity for earning caused by his ex- 

posure to such dangers by the negligence of the defendant. 
(507) <A case identical with this on the facts is Reeves v. R. R., 151 

N.C. 318, where Brown J., held that “The rule that persons can- 
not recover damages for an injury received while getting off and on a 
moving car does not apply to brakemen acting in the line of their 
duty.”’ In that case it was held that the plaintiff as a matter of law, 
was not guilty of contributory negligence. In this instance the jury was 
more favorable to the defendant railroad than it had a right to claim 
under the decision in Reeves v. R. R., and found that while the railway 
company was guilty of negligence in requiring the plaintiff to jump off 
and on a moving car, yet the plaintiff was guilty of contributory neg- 
ligence in doing so and apportioned the damages at $300. Reeves v. 
R. R., has been approved. Heilig v. R. R., 152 N.C. 469; Carter v. 
R. R., 189 N.C. 500. The defendant has no cause to complain. 

The defendant excepts, however, because the judge charged the jury 
that “If the plaintiff has satisfied the jury by the greater weight of the 
evidence that this car moving at 6 or 7 miles an hour and the fore- 
man ordered him to get off the car and open the switch and get back on 
the car without stopping, the car going at the rate of 6 or 7 miles an 
hour, or if the foreman stood by and acquiesced in his doing so and 
allowed the plaintiff according to custom to Jump off and get back on 
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the ear while going 6 to 7 miles an hour, and made no effort to have 
the car stopped for the plaintiff to get on, that that would be negli- 
gence.” In this there was no error, for when the facts are found whether 
there is negligence is a matter of law. 1 Thomas Neg., 672. 

The plaintiff testified that the car was running 6 or 7 miles an hour. 
To order an employee to jump off and on a car running 6 to 7 miles an 
hour is evidently dangerous, and the judge properly told the jury if 
that were found, there was negligence as a matter of law. This is sim- 
ply applying the law to the facts found. The plaintiff had a right to 
have this phase of the evidence submitted to the jury. Brown J., in 
Clark v. Traction Co,, 188 N.C. 77. 

The conduct of the defendant was negligence per se which made the 
defendant liable notwithstanding contributory negligence as found by 
the jury, for it needed no proof that making the plaintiff jump off and 
on a car moving 6 to 7 miles per hour was dangerous and hence negli- 
gence, as a matter of law. Under the recent statutes, both State and 
Federal, contributory negligence, which the jury finds, is not a bar to 
recovery. | 

It may be as well, in this case, to call attention to the meaning of 
several expressions often used in actions for death or injury caused by 
negligence. 

Negligence per se is defined to be negligence as a matter of law upon 
a given state of facts found or admitted. 1 Thompson Negli- 
gence, sec. 10 et seg.; 6 ibid., secs. 7398, 7396. There are many (508) 
instances, both on the part of plaintiffs and defendants, of neg- 
ligence per se given in that work. See Index, Vol. 6, under head ‘‘Neg- 
ligence per se.” This always arises where there is a violation of a stat- 
ute or ordinance, or when the facts of themselves, as in this case, con- 
stitute negligence. 1S. & R. Neg., sec. 27a; 4 Thompson Neg., 4416- 
4418, 4728, 47381; 6 1bid., 7638, 7396. In most cases, of course, it must 
be found by the jury that such negligence was. the proximate cause of 
the death or injury, that is the defense of contributory negligence is 
admissible. | 

In Trovler v. R. R., 124 N.C. 189, and Greenlee v. R. R., 122 N.C. 
977, and cases cited to both in the Annotated Edition, and in many 
other cases, the failure of the defendant to furnish self-couplers or 
other safety appliances was held to be negligence per se, that is, neg- 
ligence in law, before it was made a statutory duty to furnish such 
appliances. 

In the Greenlee and Trozler cases, supra, 1t was held that the failure 
to furnish self-couplers or other safety apphances was a continuing 
negligence, and no evidence of carelessness by the injured party while 
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making a coupling, when ordered, without them could be heard in de- 
fense. In this case there is no evidence of negligence in the manner of 
plaintiff in jumping back on the moving ear, but if there has been it 
was not contributory negligence, for there was continuing negligence 
on the part of defendant im the order given the plaintiff. 

Then there is prima facie negligence, which raises a presumption of 
negligence as the occurrence of a collision, Marcom v. R. B., 126 N.C. 
200, and cases cited in the Annotated Edition, and there are many 
other instances, 29 Cyc., 599. When there is a prima facie negligence 
the defendant is liable unless he rebuts the presumption by evidence of 
the negligence is shown to be the proximate cause of the injury. Moore 
v. Parker, 91 N.C. 275, and Aycock v. R. R., 89 N.C. 321, and cita- 
tions in Annotated Edition. 

Res ispa loquitur, 1. e.. “The thing itself speaks,” is not a presump- 
tion of negligence, much less is it negligence per se, or negligence as a 
matter of law, but it is merely evidence of negligence for the considera- 
tion of the jury. 1S. & R. Neg., sec. 58a. 

The conduct of the defendant in requiring the plaintiff to jump off 
and on a shifting engine moving at a rate of 6 or 7 miles an hour was 
negligence per se, that is, it was negligence as a matter of law if the 
jury found, as it did under the instruction of the court, that the ear was 
moving at that speed and that its momentum caused the injury sus- 
tained by the plaintiff. | 

It is true that Pearce testified that the car was moving from 4 to 5 
miles an hour. The court did not even instruct the jury that it might 

be negligence as a matter of fact, to require the plaintiff te jump 
(509) off and on when the car was running at that speed. The plain- 

tiff, not the defendant, has cause to complain of this, for the 
jury might well find on that state of facts it was negligence on the part 
of the defendants. To make the defendant liable, it was not necessary 
that the ear should have been going at a high rate of speed as 6 or 7 
miles an hour. Yet the charge of the court. was in effect to that purpose. 

The jury found the plaintiff guilty of contributory negligence in gct- 
ting back on the car, according to his orders and reduced the damages 
to $300. If it was contributory negligence for the plaintiff to get off 
and on a moving train, as a matter of law, then of course it was neg- 
higence, as a matter of law, for the defendant to order or permit, or by 
long custom known to the defendant to require the plaintiff (Farris v. 
R. R., 151 N.C. 488; Heilig v. R. R., 152 N.C. 469) to get off and on 
a moving car, whether the speed was 4 or 5 miles an hour as its fore- 
man testified, or at 6 or 7 miles an hour as the plaintiff testified. 

In its essential features, the danger to the employee here is similar 
to that in “kicking” ears, which this Court has always held illegal. This 
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case being under the State statute, while contributory negligence can 
be apportioned, there could be no assumption of risk. In no case could 
it be deemed that employees working in such imminent danger volun- 
tarily assumed to do so, but only under the spur of necessity. They 
know the danger, but do not assume it. 


“Each toad beneath the harrow knows 
Full well where every toothpoint goes.” 


Cited: Enloe v. Railroad, 179 N.C. 86; Moore v. Railroad, 185 N.C. 
192. 





(510) 


L. A. BRISTOL v. CAROLINA CLINCHFIELD AND OHIO RAILWAY CO. 
(Filed 8 May, 1918.) 


1. Pleadings — Indefiniteness — Motions—Courts-—Discretion——Statutes, 
Where the complaint alleges that the defendant railroad company’s 
locomotive, on or about a given day, negligently set out fire to the dam- 
age of plaintiff's land, and on defendant’s motion to make the complaint 
more certain and definite, Revisal, sec. 496, the court orders that, within 
a fixed time, the complaint show “as near as practicable the hour and 
the direction of the train or trains”; Held, the plaintiff’s objection to the 
order is addressed to the sound discretion of the trial judge, the exercise 

of which is not reviewable on appeal in the absence of its abuse. 


2. Same—Appeal and Error. 

Where a party has improvidently appealed from an order to make his 
pleading more definite and certain. Revisal, sec. 496, and has not ad- 
dressed his objection to the sound discretion of the trial judge, based on 
his inability to comply, he may yet do So after the case has been remanded 
by the Supreme Court. 


8. Pleadings—Indefiniteness — Motions — Certainty—Bill of Particulars 
— Statutes. 
Where the complaint sets out neither a defective cause of action, nor 
a defective statement of a cause of action, but an uncertain or indefinite 
statement of a cause of action, it can only be corrected by a motion to 
make the pleadings more definite, Revisal, sec. 496, or by application for 
a bill of particulars, Revisal, sec. 494. 


Action, heard upon motion in the cause, before Justice, J., at De- 
cember Term, 1917, of BurKE. 
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Plaintiff seeks to recover damages for injury to his hand by burning 
his timber, which he alleged was caused by fire negligently set out from 
one of defendant’s engines “on or about 28 April, 1916.” The complaint 
was filed at October Term, 1916, and answer 17 March, 1917, and mo- 
tion was made by defendant under Revisal, sec. 496, to make the com- 
plaint more certain and defiinite at December Term, 1917. The court 
made the following order upon the motion: “In the above entitled 
cause and six others against the said defendant, it is ordered, upon mo- 
tion of the defendant, that the complaint be made more definite, so as 
to show the day, and as near as practicable the hour and the direction 
of travel of the train or trains, alleged to have set out fire, as alleged 
in the complaint. The plaintiff to have forty days in which to file these 
amendments.” Plaintiff excepted and appealed. 


Spainhour & Mull and 8, J. Ervin for plaintiff. 
No counsel for defendant. 


WALKER, J., after stating the case: The motion might well have been 
denied, because of defendant’s long delay and gross laches in moving 
for the amendment or for a bill of particulars, but, on the other hand, 
it does not appear that the plaintiff could not have amended his allega- 
tion so as to have complied with the order. Plaintiff says, in his brief, 
that it is impossible to make the allegation more definite. This, how- 
ever should have been addressed to the judge, who has a large discre- 
tion in such matters. If it had appeared to him, by affidavit or other- 
wise, that such was the case, he doubtless would not have granted the 
motion, and no appeal would have been necessary to review his action, 
if an appeal will he in such a case, it being purely a matter of discre- 
tion, Allen v. R.R., 120 N.C. 548; S. v. Brady, 107 N. C. 822, 827; 
Conley v. R. R., 109 N.C. 692; Blackmore v. Winders, 144 N.C. 216; 

S. v. R.R., 149 N.C. 508. 
(511) It was said in the case last cited that this Court “will not re- 

view or disturb on appeal” the order of the judge unless there 
has been manifest abuse of his discretion. We find no such abuse, The 
judge has merely ordered that the amendment, in the particular re- 
spects set forth by him, be made “as near as practicable,” and the 
plaintiff should at least have made an attempt to comply with this 
order instead of appealing. If he found that he could not make the 
complaint more certain or definite, after proper effort to do so, and 
this appeared to the court to be the fact, it would, we are sure, not have 
required any further amendment, and this course may be taken when 
the case goes back to the Superior Court. 
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A motion was made in Conly v. R. R., supra, for a more definite 
statement upon a complaint similarly worded, and this Court strongly 
intimated that it should have been granted. But the defendant was far 
more diligent in that case than the defendant has been in this one. Such 
a motion should be granted by the court with great caution, when made 
on the eve of the trial, as it causes delay and vexation, and if the party 
who makes the motion has been very dilatory, his motion should not 
commend itself to the favorable consideration of the court, if he is 
allowed to so move at all after answer is filed. Allen v. R. R., 120 
N.C. at p. 550. 

But the court may, ex mero motu, direct the pleadings to be reform- 
ed. Buie v. Brown, 104 N.C. 3385; Clark’s Code, p. 207, sec, 261, 

There is no reversible error in the ruling of the court, but the plain- 
tiff will be allowed an opportunity to make his allegation more definite, 
if he can, and if it reasonably appears to the court that he cannot do 
so, the cause should proceed on the present complaint. There is neither 
the statement of a defective cause of action nor a defective statement 
of a cause of action, but an uncertain or indefinite statement of a 
cause of action, which can be corrected only by motion to make the 
pleading more definite, under Revisal, sec. 496, or by application for 
a bill of particulars, under section 494. Cause remanded with above 
directions. 

No error, 


Cited: Barbee v. Davis, 187 N.C. 82; Power Company v. Elizabeth 
City, 188 N.C. 286; Sentelle v. Board of Education, 198 N.C. 391; 
Insurance Company v. Griffin, 200 N.C. 254; Farrell v. Thomas & 
Howard Company, 204 N.C. 633. 





J. D. GRANDY v. CAROLINA PRODUCTS COMPANY. 
(Filed 8 May, 1918.) 


Judgments-—A ppearance—Trials-—Default—Attorney and Client—Laches 
—Motions., | 
The plaintiff allowed the return term of court to pass without filing 
complaint, and also negligently delayed filing reply after the answer, 
alleging a counterclaim had been filed. The defendant’s attorneys were 
monresident of the county, but practitioners therein, and repeatedly in- 
formed their client that no advantage could be taken by plaintiff, and 
they knew that the case would not be reached, according to the usual 
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setting of the trial calendar, until a year or more thereafter. The reply 
was filed near the end of a term, the case specially set by the judge and 
called therein, but continued to a fixed time at the next term with order 
to notify defendant’s attorneys. The only notification was by sending a 
copy of the calendar by mail in an unsealed envelope, showing the setting 
thereon of the case in question. A meritorious defense being shown on 
defendant’s motion to set aside the judgment consequently rendered by 
default, it is Held, the action of the trial court in setting aside the judg- 
ment for excusable neglect was not erroneous; and even if the defendant’s 
attorneys were in laches, it would not bind the defendant, who had shown 
himself free therefrom. 


CLARK, C. J., dissenting. 


APPEAL by plaintiff from order of Webb, J., made 9 October, 
(512) 1916; from MrEckLEenBuRG. 

This is a motion to set aside a judgment on the ground of ex- 
cusable neglect. The judge found the facts, and among others that the 
defendant has a meritorious defense. The motion was allowed, and the 
plaintiff excepted and appealed. 


Thomas W. Alexander for plaintiff. 
Kenan & Wright and Stewart & McRae for defendant. 


ALLEN, J. The summons was served on the defendant on 6 October, 
1916, but the complaint was not filed until 9 January, 1917, three 
months later, although due at the October Term of Court. 

The answer, which denied the plaintiff’s cause of action and alleged 
a counterclaim, was filed 23 January, 1917, twelve days after the com- 
plaint, and the reply on 9 February, 1917, seventeen days after the 
answer, 

The reply was filed during a term of court which began 5 February, 
1917, and the action was set for trial 12 February, 1917, three days 
after issue joined. 

It thus appears that the defendant had the opportunity to move to 
dismiss the plaintiff’s action for failure to file complaint within the 
statutory time, and to move for judgment on his counterclaim at the 
beginning of the February term for want of a reply. 

The attendance of the defendant and its counsel on 12 February 
could not reasonably be expected, nor could a trial be anticipated when 
the filing of the reply was delayed until after the term of court began, 
and this is not urged as negligence. 

The judge who presided at the February term saw and appreciated 
the situation, and he directed that the trial be postponed and 
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the cause set for hearing on 14 March, 1917, and that the defen- (513) 
dant be notified of his order, 

No notice was sent to the defendant except a copy of the calendar 
was mailed to counsel as second-class matter, and was overlooked, and 
the action was tried on 14 March in the absence of the defendant and 
his counsel. | 

If these facts show negligence on the part of counsel, it consists in 
failure to examine a court calendar sent to him as a circular, which 
frequently finds its way to the waste basket without being read, or 
because he did not make inquiry as to the status of the action during 
a period of thirty-three days elapsing between the filing of the reply 
and the date of the trial, when in the regular course of the docket and 
in the absence of the order advancing it ahead of other cases, it would 
not have been reached for trial until six or eight months later. The 
twelfth and thirteenth findings of fact are: 

“That defendant’s counsel knew that the civil issue docket of Meck- 
Lenburg County was congested, independently of what plaintiff’s coun- 
sel wrote them; that in the ordinary course it would take about a year 
from the time action was brought to secure a trial in its regular order. 
Defendant’s counsel were of the impression that plaintiff’s counsel had 
agreed to notify them when the case would be called, but the court 
finds that there was no such definite agreement. 

“This case was placed on the calendar and tried ahead of many other 
cases on the civil issue docket in this county which were instituted 
before it was, and if they had been tried in their regular order this case 
would not have been called for trial until some time later than the last 
February Term, 1917.” 

If, however, the negligence of counsel is established, this is not suffi- 
cient reason for denying relief to the defendant, since it has been held 
in numerous cases that the negligence of counsel in the performance of 
professional duties will not be attributed to the client. Griel v. Vernon, 
65 N.C. 76; Bradford v. Coil, 77 N.C. 76; Ellington v. Wilker, 87 N.C. 
16; Gwathney v. Savage, 101 N.C. 107; Taylor v. Pope, 106 N.C. 267; 
Gaylor v. Berry, 169 N.C. 733; Shiele v. Ins. Co., 171 N.C. 481; Sea- 
well v. L. Co., 172 N.C. 825; Lumber Co. v. Cottingham, 173 N.C. 328; 
Gallins v. Ins. Co., 174 N.C. 555. 

In the Cottingham case, Walker, J., says: “The distinction between 
the negligence of counsel while engaged in the performance of a profes- 
sional duty and the negligence of the party is clearly marked, and the 
uniform rule with us is that the negligence of the first will not be 
attributed to the client, if he himself is in no fault; and this is true 
without regard to the solvency or insolvency of counsel. Schiele v. Ins. 
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Co., 171 N.C. 426.” And Brown, J., in the Gallins case: “As- 
(514) suming that Hobbs was negligent, the relation of attorney and 

client existed between Hobbs and defendant. The latter was in 
no default and will not be held responsible for the negligence of its 
counsel in failing to perform an act exclusively within the line of his 
professional duties. The case, we think, falls clearly within the rule 
laid down in Seawell v. Lumber Co., 171 N.C. 324.” 

It is true that in nearly all these cases relief was sought against 
judgment by default on failure to answer, but the same principle pre- 
vails now where there has been a verdict, since the amendment of 1893, 
incorporating ‘“‘verdict” in the original statute. 

We must then inquire as to the conduct of the defendant and see if 
it is in default. 

Hoke, J., says in Bank v. Palmer, 1538 N.C. 508: “That a party 
litigant ‘who seeks to be excused for laches on the ground of excusable 
neglect, must show that the counsel employed is one who regularly 
practices in the court where the litigation is pending or at least one 
who is entitled to practice therein and was especially engaged to go 
thither and attend to the case.’ Manning v. R. R., 122 N.C. 824.” 

This requirement has been complied with strictly, as the judge finds: 
“That immediately after the service of summons on defendant it em- 
ployed Kenan & Wright, a reputable firm of experienced lawyers, liv- 
ing in Wilmington, N. C., duly licensed to practice law in the State of 
North Carolina, authorized to practice in the courts of Mecklenburg 
County, and who, while they did not regularly attend every term of 
court of Mecklenburg County, had and were then practicing in said 
court, had other cases and especially agreed to go to Charlotte and try 
this case, and do everything that was necessary to protect the defen- 
dant’s interest.” 

But the employment of counsel does not excuse the client from prop- 
er attention to his case (Pepper v. Clegg, 182 N.C. 312), and “the test 
of the negligence of the client or party is whether he has acted as a 
man of ordinary prudence while engaged in transacting important 
business.” Seawell v. L. Co., 172 N.C. 325. “The standard of care re- 
quired of a defendant is that which an ordinarily prudent man bestows 
upon his important business.” Gaylord v. Berry, 160 N.C. 733. 

The defendant has met this test, and has measured up to the stand- 
ard. 

The judge finds that: ‘Defendant, after it first employed Kenan & 
Wright, continually consulted them about the case, asked them time 
and again if there was any chance of plaintiff securing a judgment 
without defendant being notified, advised said counsel that it has 
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never been sued before, and did not know what was necessary to do; 
that said counsel assured defendant that they would attend to the case, 
and do all things necessary, and that no Judgment would be 
taken against them without due notice; and defendant relied on (515) 
the assurance of said counsel, and proceeded to locate the wit- 
nesses and arrange for having their deposition taken, and acted in re- 
gard to this matter as a reasonably prudent business man would in re- 
gard to important business.” 

In Ellington v. Wicker, 87 N.C. 15, the client failed to attend a 
term of court upon the assurance of counsel that it was not necessary 
for him to do so, and the Court said: “Surely his absence upon this in- 
formation was excusable and the judgment entered up a surprise within 
the meaning of the statute, and no culpable default can be implied to 
him,” and in Taylor v. Pope, 106 N.C. 270, a party was relieved of a 
judgment on the ground of excusable neglect when he left court relying 
on the promise of his counsel ‘“‘to attend to the case.” 

The facts in these cases show no greater diligence than that of the 
defendant, nor was there more reason for relying on the assurances 
of counsel. 

Affirmed. 


Cited: Sutherland v. McLean 199 N.C. 349; Moore v. Deal, 239 N.C. 
227. 





JOSEPH GADDY y. THE NORTH CAROLINA RAILROAD COMPANY. 
(Filed 8 May, 1918.) 


1. Commerce—Railroads—Statutes—Federal Decisions. 

Where it appears from plaintiff’s evidence, in his action to recover dam- 
ages from a railroad company for a wrongful injury, that he was engaged 
in interstate commerce at the time, the Federal statute excludes and su- 
percedes the State law in regard to the doctrine of assumption of risks, 
and the decisions of the Supreme Court of the United States will control. 


2. Same—Master and Servant—Assumption of Risks——-Employer and Em- 
ployee. 

While under the decisions of the Federal court the doctrine is recog- 
nized that the master should furnish the servant reasonably safe tools 
and applianées and place to work, and to keep and maintain them in such 
condition, they also enforce the doctrine of assumption of ordinary risks 
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by the employee incident to his employment, including his continuing to 
work without objection when he has knowledge of a defect and an appre- 
hension of the danger which it entails. 


3. Same—Evidence—Nonsuit—Trials. 

Where an experienced switchman of an railroad company is injured 
while acting for the company in the course of his employment, in inter- 
state commerce, and it appears from his own evidence that he was at the 
time engaged witha crew in switching cars upon several diverging tracks, 
with full knowledge of the conditions; that after leaving a car that had 
been “kicked” upon one of the tracks he, with knowledge of the approach 
of other cars “kicked” upon another track, was injured by his foot catch- 
ing between the guard and stock rails and run over by the cars moving 
towards him, and to which he was walking to continue his duties as brake- 
man; that at the time he saw that the cars had no brakeman on them to 
stop them, and had seen them “kicked’’ upon the track: Held, under the 
Federal decisions, the employee assumed the risks, and a motion to non- 
suit thereunder should have been allowed in his action to recover damages 
against the railroad company. 


4, Commerce—Railroads—Through Trains—Master and Servant—Em- 
ployer and Employee. 


A railroad switchman engaged in making up a through train passing 
into, through and beyond the State is engaged in interstate commerce. 


CiarRk, C. J., dissenting. 


ApprEAL by defendant from Harding, J., at the July-August 
(516) Term, 1917, of Davipson. 

This is an action-to recover damages for personal injury. 

The plaintiff, together with five others, composed a switching crew 

on the railroad yards of the defendant’s lessee at Spencer, N. C., and on 
the first day of November, 1915, was switching cars and making up 
trains on the yard. About the hour of 12:15 o’clock p.m., the crew was 
working in the north end of the yard shifting cars and making up 
trains. From the north end of the yard they backed in on the straight 
lead track, which leads entirely through the yard and extends from 
Spencer to Salisbury. They coupled up to seven cars on the said 
straight lead and pulled these cars north on the ladder lead, which 
connects all the switch tracks in the north end of the yard. There are 
sixteen switch tracks connected with the ladder lead. The cars are 
switched by being taken out on the ladder lead and the switches set for 
the tracks upon which the cars are to be placed, and the cars are kicked 
in on these tracks wherever they are desired to be placed for the 
purpose of making up trains. 
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After the crew had pulled the cut of seven cars out on the lead they 
kicked one car down on the double track, which car plaintiff rode about 
100 yards down the track. The engine and balance of crew then went 
out onto the ladder lead with the other cars for the purpose of placing 
these cars on other tracks, It was their purpose to put three cars of the 
seven attached to the engine into an orange train, which was a through 
freight train from Spencer, N. C. to the Potomac Yards, Va. 

When plaintiff had set the brakes on the car which he rode down the 
double track, he dismounted from the car and saw the balance oi the 
crew were cutting off three cars on the ladder lead for track No. 2 or 8. 
He got off the car he had stopped and walked down the main line of 
the railroad and crossed over to the track where the three cars were to 
be placed. He was about 60 feet from the cars—saw them coming down 
toward him; he walked toward the cars about three feet and attempted 
to cross the track. at the switch for the purpose of getting on the 
ears on the other side. In attempting to cross the switch his foot (517) 
was caught between the guard rail and the stock rail and fast- 
ened, and before he could get it out the front truck of the first cars 
passed over his foot, cutting off part of his foot. When plaintiff saw 
that he could not get his foot out he laid down between the rails and 
the front truck passed over his foot. He crawled from under the car 
between the front and rear trucks. 

Plaintiff says that he saw the cars coming toward eae the cars 
as they were cut loose when he was on top the car on double track; that 
there were three cars in the cut, the first car being a gondola car loaded 
with scrap iron, destined for Richmond, Va.; that the said cars were 
rolled about 15 miles per hour; that he knew there was no one on the 
cars to stop them; that it was his duty to stop the cars, which was done 
by applying the brakes when they had rolled to the place where he 
wanted them to go. 

Plaintiff was an experienced brakeman; had been engaged in this 
work at this place for eleven years; was thoroughly familiar with this 
kind of work; he belonged to the crew that was doing the switching 
and making up the trains, and he was what was called “field-man”; 
that it was his duty to get on the cars and apply the brakes at the 
place he wanted to stop them; that he knew of the guard rail. 

At the conclusion of the evidence the defendant moved for judgment 
of nonsuit, which was refused, and the defendant excepted. 

The defendant also requested the court to instruct the Jury to answer 
the issue as to assumption of risk in favor of the defendant if they be- 
lieved the evidence, which was refused, and the defendant excepted. 

The jury returned a verdict in favor of the plaintiff, and judgment 
was rendered thereon, from which the defendant appealed. 
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John A. Barringer for plaintiff. 
Ininn & Linn for defendant. 


_ ALLEN, J. Accepting the plaintiff’s evidence as true, he was employed 
in interstate commerce at the time of his injury (see note to A. #. v. 
Behrens, 233 US. 473, 38 Anno. Cases 165; Saunders v. &. R., 167 
N.C. 379; Rich v. R. R., 166 Mo. App., 379), and the action must 
therefore be disposed of under the Federal statute, which is exclusive 
and supersedes the right of action under the State law, and which un- 
like the statute in this State, recognizes the assumption of risk as a 
defense. Renn v. R. R., 170 N.C. 128, affirmed 241 U.S. 290. 

The doctrine of assumption of risk, first recognized in the courts 
about 1837, when Priestly v. Fowler, 3 M. & W., 1, was decided in 

England and Murray v. R. R., 1 MeMullan (S8.C.), 385, and 
(518) Farewell v. R. R., 4 Met. (Mass.), 49 in this country, is upon 
the idea that the employee knows and appreciates the dangers 

of his employment and assumes the risk of these dangers as a part of 
the contract of service, being paid for his risk in the increased wage, 
and also upon the ground of public policy, it being assumed that the 
employee will be more careful if he knows that he will not receive com- 
pensation for injuries received in the course of his employment. 

Many of the courts, regarding the reasons upon which the doctrine is 
based as a fiction adopted to throw upon the employee all the hazards 
of the employment, have been reluctant to give it effect and have fre- 
quently taken hold upon seemingly immaterial matters to avoid its 
results. Consequently there is great diversity and conflict i judicial 
opinion as to the correct application of the doctrine, which we will not 
attempt to examine, as this action must be tried under the Federal law, 
and we are only concerned with what we conceive to be the doctrine of 
the Federal courts as announced by the Supreme Court of the United 
States. That Court enforces the rule that it 1s the duty of the employer 
to provide reasonably safe and adequate machinery and appliances for 
the use of the employer and to keep and maintain them in such condi- 
tion, and that a failure to perform this duty is negligence. Gardner v. 
R. R., 150 USS. 349. It also holds that the employee assumes the ordi- 
nary risks incident to his employment, and that if he continues to 
work without objection, having knowledge of a defect and an appre- 
hension of danger, and is injured, that this is one of the ordinary risks 
of his employment. R. R. v. McDade, 135 US. 570. 

In Butler v. Frazee, 211 US. 459, it is held that “One understand- 
ing in the condition of machinery and dangers arising therefrom, or 
who is capable of doing so, and voluntarily, in the course of employ- 
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ment, exposes himself thereto assumed the risk thereof, and if aay, 
results cannot recover against the employer.” 

In R.R. v. Shalstrom, 195 Fed., 729, it is said: “Although the ere 
of the master’s negligence and of ite effect unknown to the servant is 
not one of the ordinary risks of the employment which he assumes, yet 
if the negligence of the master or its effect is known and appreciated by 
the servant, or is obvious, or ‘so patent as to be readily observed by 
him by the reasonable use of his senses, having in view his age, intelli- 
gence, and experience,’ and he enters and continues in the employment 
without objection, he elects to assume the risk of it, and he cannot re- 
cover for the damages it causes.” 

In R. R. v. Archbald, 170 U.S. 671, White, C. J., says: “The ele- 
mentary rule is that it is the duty of the employer to furnish appliances 
free from defects discoverable by the exercise of ordinary care, and 
that the employee has a right to rely upon this duty being per- 
formed; and that while in entering the employment he assumes (519) 
the ordinary risks incident to the business, he does not assume 
the risk arising from the neglect of the employer to perform the posi- 
tive duty owing to the employee with respect to appliances furnished. 
An exception to this general rule is well established, which holds that 
where an employee receives for use a defective appliance and with 
knowledge of the defect continues to use it without notice to the em- 
ployer, he cannot recover for an injury resulting from the defective 
appliance thus voluntarily and negligently used.” 

Running through the cases is the principle that if the employee has 
knowledge of the conditions and the dangers, or if these are obvious, 
and he continues in the employment without objection, he is held to 
have assumed the risk, although he may be injured by reason of some 
neglect of the employer, and in its application it was held in Seley v. 
R. R., 152 U.S. 145, that a brakeman, familiar with a certain freight 
yard, whose foot was caught in an unblocked frog while making a 
coupling assumed the risk. 

The Court, after referring to several decided cases, says: ‘The evi- 
dence showed that Seley had been in the employ of the defendant for 
several years as brakeman and as conductor of freight trains; that his 
duty brought him frequently into the yard in question to make up his 
trains; that he necessarily knew of the form of the frog there in use; 
and it is not shown that he ever complained to his employers of the 
character of frogs used by them. He must, therefore, be assumed to 
have entered and continued in the employ of the defendant with full 
knowledge of the dangers oe to arise out of the use of unblocked 
frogs, 
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“Appel v. R.R., 111 N.Y. 550, 19 N. E., 93, was a case where. the 
plaintiff’s intestate was a brakeman employed in coupling cars in the 
yards of the defendant at Buffalo, N. Y., and while so engaged his foot 
was caught in an unblocked frog, and he was run over and killed; and 
the Court of Appeals held that ‘in accepting and continuing in the em- 
ployment, the deceased assumed the hazard of all known obvious 
dangers, and that he was chargeable with notice of the difficulty in 
removing the foot when caught in the frog and of the danger to be ap- 
-prehended therefrom, and therefore that a cause of action was not 
made out, and a refusal to nonsuit was error.’ ” 

The facts in the ease from New York and in the Seley case are more 
favorable to the employee than are the facts in the case before us, as 
in those cases there was evidence of a defect in the frog in which the 
foot of the employee was caught, while here there is neither allegation 
nor evidence that the guard rail which caught the foot of the plaintiff 

was defective. 
(520) The plaintiff is a man of eleven years experience; he was fa- 

miliar with the yards where he was working; he knew of the 
existence and location of the guard rail; that the cars had been kicked 
towards him; that they were coming at the rate of 15 miles an hour, 
and every condition which had any bearing upon his injury was ob- 
vious and known to him, and under the authorities cited: we must hold 
that he assumed the risk of his injury. 

The Seley case, with its approval of the case from New York, is also 
authority for the position that it is proper to enter a judgment of non- 
suit when the evidence for the plaintiff makes out clearly the defense of 
assumption of risk. 

His Honor was in error in refusing to enter the judgment of nonsuit 
upon the defendant’s motion, and our decision upon this question 
makes it unnecessary to consider the other exceptions. 

In Ware v. R. #., at this term, the plaintiff was not employed in in- 
terstate commerce, and the action was tried under the State statute, 
which does not recognize assumption of risk as a defense. 

Reversed, 


Cuark, C. J. dissenting: As stated in the opinion of the Court, 
“Many of the courts deem the doctrine of assumption of risk a fiction 
adopted to throw upon the employee all the hazards of employment,” 
and such it undoubtedly and clearly is; but even that doctrine goes no 
further than to hold that the employee assumes “the ordinary risks in- 
cident to his employment properly operated.” When there is negligence 
on the part of the employer, either in the manner of operation or in 
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the nature of the appliances furnished, whether defective or not of 
the best kind in general use, or there is failure to furnish a reasonably 
safe place to work, and in similar instances, the employee does not 
assume the risk of such negligence on the part of the employer. To do 
so would be to exempt the employer from liability for negligence, There 
is one exception, and that is where the implement furnished is defec- 
tive but the employer is ignorant of the defect and the employee, with 
knowledge thereof, fails to inform the employer. The rule as to what 
is “assumption of risk” is the same in the Federal as in the State 
courts. . 

In this case the defendant was “kicking” the cars back without any 
man on the rear car to give notice of their approach, or to stop them. 
This has always been held negligence on the part of the employer. 
Bradley v. R. R., 126 N.C. 735; Peoples v. R. R., 187 N.C. 98., This 
was held irrebuttable negligence, as to those not employees, in Purnell 
v. R. R., 122 N.C. 832, where the car was running backward at 4 miles 
an hour, this Court saying that when the train is rolling backwards 
(even though it is not “kicked”) there “must be both a man and 
a light at night and a man and a flag by day” on the rear car (521) 
which is thus rolling backward. That case has been cited num- 
erous times, as will be seen in the Anno. Ed., the most recent cases 
being LeGwin v. R. R. (Hoke, J.), 170 N.C. 361; Mumpower v. R. R., 
174 N.C, 742. 

As to an employee, we have cases exactly ‘‘on all-fours” with the 
present case. In Lassiter v. R. R., 183 N.C. 244, the conductor in 
charge of the freight train was killed in a railroad yard by a shifting 
engine moving backwards at 4 miles an hour. The Court held that this 
was negligence on the part of the company, and that whether the con- 
ductor was guilty of contributory negligence was a defense to be sub- 
mitted to the jury. There was no intimation that the conductor as- 
sumed the risk of the company’s negligence in running the car back- 
ward at 4 miles an hour without giving notice. 

In Peoples v. R. R., 187 N.C. 97, it is said: “There was evidence 
that at the time the intestate was killed he was in the discharge of his 
duties as an employee of the defendant, with his mind absorbed in the 
attempt to mount the shifting engine coming towards him, with his 
back to the approaching box cars, which were giving him no warning 
of their approach, and which were not properly manned with a lookout 
upon the leading car,” and it was held that the refusal to nonsuit was 
proper, citing Lassiter v. R. R., 1383 N.C. 247; Smith v. R. R., 182 N.C. 
824. 3 

In the present case the defendant was guilty of negligence in “kick- 
ing’ back the car, also in not having a lookout on the rear end of the 
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car and, further, in rolling back the car at 15 miles per hour. All these 
were acts of nealeenee: the risk of which, therefore, | was not assumed 
by the plaintiff. 

Furthermore, there was evidence, from the foot of the plaintiff being 
caught Bere the guard rail and the stock rail, that it was not prop- 
erly constructed, res upsa loguitur, and this was further evidence of 
negligence. Raper v. R. R., 126 N.C. 563. If the jury should have so 
found, then the defendant had not furnished the plaintiff a safe place 
to work. This also was a risk which the plaintiff did not assume. The 
fact that he might or might not have known that the switch was de- 
fective did not place upon him the risk, for it does not appear that, 
knowing the defect, he had failed to furnish the information to the de- 
fendant, who, moreover, was not shown to have been ignorant of it. 

Furthermore, while it is true the plaintiff had been working in the 
yard for eleven years, he did not thereby assume the risks of the negli- 
gent operation of the defendant. Lloyd v. Haynes, 126 N.C. 359, which, 
quoting the English authorities as well as our own, pointed out the 
wide distinction between the “knowledge of the danger” and “volun- 
tary assumption of risk,”’ saying that ‘“‘assumption of risk is a matter 

of defense, analogous to contributory negligence, to be passed 
(522) upon by the jury, who are to say whether the employee volun- 

tarily assumed the risk; it is not enough to show merely that 
he worked on, knowing the danger.” That case has been cited numerous 
times since (see (Anno. Ed.) and has always been regarded as settled 
law, 

Assumption of risk being a defense, the burden was on the defendant 
to prove it, and, therefore, also the motion to nonsuit should not have 
been allowed. 

It may be doubted if in all the cases that have come to this Court 
a more pathetic instance of mental anguish can be shown than in this 
case, The plaintiff was required to dismount from the car in motion 
which he had ridden down, and then to cross over the track where these 
other cars were coming and to get upon them while in motion. He had 
to cross the track in order to get on the car, which was coming down at 
about 15 miles per hour. His testimony is that “in attempting to cross 
the switch his foot was caught between the guard rail and the stock 
rail and fastened, and before he could get it out the front truck of the 
first cars passed over his foot, cutting off part of it. When plaintiff saw 
that he could not get his foot out he laid down between the rails and 
the front truck passed over his foot.” He further says that “he saw the 
cars coming towards him—saw the cars as they were cut loose when 
he was on top of the car on double track; that there were three cars 
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in the cut, the first car being a gondola car loaded with scrap iron, 
destined for Richmond, Va.; that the said cars were rolled about 15 
miles per hour; that he knew there was no one on the car to stop them; 
that it was his duty to stop the cars, which was done by applying the 
brake when they had rolled to the place where he wanted them to go; 

. that it was his duty to get on the cars and to apply the brakes at 
the place he wanted to stop them.” 

It would require the vivid mental vigor of Victor Hugo to Fey the 
mental sufferings of the plaintiff with his foot caught in the defective 
track between the guard rail and the stock rail and fastened. Seeing 
the leading car heavily loaded with iron coming on and his helpless- 
ness, he laid down on the track, allowing the car to pass over him, cut- 
ting off his foot. For this excruciating suffering and the terrifying men- 
tal anguish attendant, the plaintiff was entitled to compensation. 
“Mental suffering accompanying physical injury has always been held 
a proper element of damages to be considered by the jury.” Britt v. 
R. R., 148 N.C. 39, etting Watkins v. Mfg. Co., 181 N.C. 586. 

The court below properly denied the motion to nonsuit the plaintiff: 

1. Assumption of risk is a defense and therefore is not ground for a 
nonsuit 

2. In Kenney v. R.R., 165 N.C. 108, Allen J., said, “The word 
‘kicking’ seems to be used in railroad parlance as synonymous 
with making a flying switch,” and cites from 3 Elliott on Rail- (523) 
roads (2 Ed.), sec. 1265g, that “The practice of making running 
or flying switches is inherently dangerous, and is so considered by the 
courts in numerous decisions. The courts have not hesitated to hold 
railroad companies liable for injuries to trespassers on the track, thus 
inflicted, on the ground of negligence,” and held that where an em- 
ployee was thus killed it was sufficient in an action for negligence to 
submit the case to the jury. It was negligence to “kick” the cars back 
and especially at the rate of such moving car and to send him across 
the track for that purpose in front of the car that he might get up on 
the other side. 

3. It was evidence of negligence to go to the jury that in a crowded 
yard where men constantly had to cross the track in front of moving 
cars the space between the guard rail and the block rail was not filled 
up so as to avoid the plaintiff’s foot being caught and cut off. Roper v. 
R.R., 126 N.C. 563. 

4. The defendant was not absolved from responsibility for its negli- 
gence in these several respects by the fact that employees oppressed by 
the strong necessity of earning a subsistence for themselves and 
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families remain in the service of the corporation notwithstanding the 
knowledge that such negligence was daily used by the defendant. It is 
true it was convenient to the company to save the expense of safer 
methods just as it would be economy not to use automatic car couplers 
or headlights or other necessary appliances—provided it was not re- 
quired to pay for injuries and death occurring to the employees by such 
misconduct. 

It is because corporations are intangible and therefore not liable to 
imprisonment or physical punishment that the courts resort to compen- 
sation to employees as a measure of justice to them and of punishment 
as well as to the corporations when injuries and death occur by such 
disregard of the safety of employees as was shown by the defendant in 
this case. | : 

As the Court says in its opinion, ‘Assumption of risk is a fiction.” 
It is created by the courts, and not by legislation, to throw upon the 
employee, as far as possible, liability for death or injustice sustained in 
the course of his employment. But such doctrine has never yet been 
extended to the point, in this State at least, that long continuance in 
such negligence and of so dangerous a nature should be deemed an ex- 
emption of the company from all liability. That would simply make 
continuance in wrongdoing a ground of exemption—the greater the 
wrong, the surer the safety from liability. 

While ‘‘assumption of risk” is still held by the Federal courts to be a 

defense, which is not to be “apportioned” as in cases of contri- 
(524) butory negligence, it has not been extended by any case to re- 

quire an employee to mount a car rolling 15 miles an hour, nor 
does it throw on him liability for a defective switch in the railroad 
yard. 

Beyond controversy, the injury to the plaintiff was caused by the 
defendant not giving him time to go back and get upon the cars before 
they were shunted onto the sidetrack, or another member of the crew 
placed upon the rear end of the cars to stop them at any time, and in 
that the plaintiff was required to cross the track in front of cars rolling 
15 miles an hour and mount the box car so that he might apply the 
brake to stop the cars on the switch track at a proper place. The de- 
fendant thus saved the expense of another necessary hand, but caused 
the loss of plaintiff’s foot and might well have caused the loss of his 
life. The plaintiff was not injured in doing the act which caused his 
injury. He did not shunt the cars nor did he have anything whatever 
to do with kicking or shunting the ears and never had, according to the 
evidence. It is sardonic irony for the defendant to claim that the plain- 
tiff was in any wise responsible for these matters over which he had no 
control. 
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_ There were decisions of the United States Supreme Court years ago 
which extended the doctrine of assumption of risk to cover some in- 
stances of pure negligence on the part of corporations. But the deci- 
sions of the courts grow wider and wider and more just with the pas- 
sage of the years. In Lochner v. New York, 198 US. 45, that Court (re- 
versing the Court of Appeals of that State) held invalid an act of the 
State of New York which prohibited the employment of bakers for 
more than ten hours in a temperature of 120 degrees. Last year it held 
valid the “Adamson Act,” which prohibited the employment of railroad 
employees more than eight hours. Thus the thoughts of judges, as of 
other men, are “broadened with the process of the suns.” A statute ex- 
presses the public will as it grows from time to time, and when the 
courts create law they must do the same. | 

By judicial decree it was long held that if any one among many 
thousands of railroad employees was injured in its service he could not 
recover if the injury was caused in any degree by the negligence of a 
fellow servant—upon the “fiction” that he knew the character of his 
fellow servants and by remaining in service assumed the risk of any 
one of them being negligent or careless! That was changed by statute, 
and then for years the party injured could not recover if he himself, 
in any degree, was guilty of negligence contributory to the injury. Now, 
by both State and Federal statutes, contributory negligence does not 
defeat an action against a railroad corporation but the damages must 
be apportioned. 

The courts have also, without statutory authority, created the doc- 
trine of assumed risk. This should not be stretched to supply the 
place formerly occupied by the fellow servant doctrine or the (525) 
doctrine of contributory negligence. 

Till 1871 it was an indictable offense in England for two or more em- 
ployees to ask for an increase of wages or to organize a laborer’s union, 
and a strike was severely punishable. Today these unions everywhere 
are legal and the hours of labor are restricted by law, and in many 
States damages for injuries or death are awarded without the delay and 
cost of legal proceedings, while childhood is protected by an age limit. 

We are moving out into more spacious times and into a larger field of 
vision. No court in the twentieth century should hold a railroad com- 
pany free from liability when to reduce expenses for the increase of 
dividends to capital an employee is sent, as in this instance, on a 
dangerous errand across the track with a defective switch in which he 
is caught in front of cars rolling 15 miles an hour which he was ordered 
to mount and thus do the work of another man who should have been 
on the rear car already. The sense of justice of this age forbids such 
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treatment. The lives and limbs of the employees who operate these 
great works of public necessity should not be exposed to such risks 
merely to increase dividends upon great aggregations of capital, nor 
should their wives and children be thus thrown upon the charities of 
the world because the necessities of the husband and father from him 
to accept employment. Justice to the laborer is to the interests of the 
employer and the public. 

The British soldiers and sailors who fought at Blenheim, at Landen, 
at Talavera, at the storming of Badajos, at the Battle of the Nile, at 
Trafalgar, were rewarded with no pension (unless officers), but with a 
license to beg, and by a statute which made it a hanging offense for 
them to ask alms of a grateful country without such license. Today, not 
only in this country, but in England, disabled soldiers are pensioned. 
It is not just to apply to the soldiers of industry, upon whom the exist- 
ence of civilization depends, and who are crippled in the discharge of 
their duty by unnecessary dangers imposed upon them, rule of law 
created by the courts, and not by any statute, at a time when labor 
had no rights which capital was bound to respect. 

The judge below should be affirmed. A jury should find the facts. 


Cited: Moore v. R. R., 185 N.C. 192; Cobia v. R. R., 188 N.C. 491; 
R. Rk. v. Armfield, 189 N.C. 588; Batton v. R. R., 212 N.C. 268; Erick- 
son v. Baseball Club, 233 N.C. 630. 





(526) 


JAMES A. BELL, Trustee v. E. L. KEESLER. 
(Filed 8 May, 1918.) 


1. Estates—Limitations—Contingencies—Statutes, 

Our statute with regard to contingent limitations by will or deed de- 
pending “upon the dying of any person without heirs or issue,” etc., was 
enacted for the primary purpose of making such limitations good by fixing 
a definite time when the death of the first taker shall become absolute, and 
also to establish a rule of interpretation by which the estate of the first 
taker shall be affected with the contingency till the time of his death, un- 
less a contrary intent appears upon the face of the instrument. Revisal. 
sec, 1581. 


2. Same—Intent—Vesting of Estates—First Taker—Direct Descendant. 
In ascertaining whether the intent of a donor or testator is to fix an 
earlier period for the estate to become absolute than at the death of the 
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first taker without heirs or issue, Revisal, sec. 1581, the instrument should 
be construed in reference to the principles that the law favors the early 
vesting of estates; that the first taker is ordinarily to be regarded as the 
primary object of the testator’s bounty, especially when he is his child or 
lineal descendant. 


8. Same—Wills—Wife—Children—Nephews. 

A devise of lands to testator’s wife for life, ‘‘at her death to such child 
or children as may survive her,” ete., “upon their coming of age or mar- 
riage, share and share alike,” etc, and a following item, with limitation 
over to a nephew upon contingency that no child “live to become of age 
or marry or die without heirs”: Held, upon the death of the wife and one 
child surviving having become of age, such child took a fee simple abso- 
lute estate, the contingency thereof being the estate of the first taker be- 
comes absolute upon his becoming of age or marrying, or dying without 
heirs or the issue of children or offspring, and in either or any one of 
these events. 

4, Estates——Limitations—Contingency—Children—Words and Phrases—~ 
‘Or.’ 

When a gift over, in case of death without issue, is accompanied by a 
gift over in case of death before arriving at a certain age, the dying with- 
out issue will generally be restricted to a dying without issue before 
arrival at the age specified, to aid which the word “or” may be construed 
as “and,” 


Civit action, heard on demurrer before Long, J., at Spring Term, 
1918, of MECKLENBURG. 

The action was to collect the purchase price of a tract of land bought 
by defendant at trustee’s sale and payment of purchase money being 
refused by reason of the fact that plaintiff could not make a valid title 
and on further facts set forth in the answer. Plaintiff having demurred, 
there was judgment sustaining demurrer, and defendant excepted and 
appealed. 


Pharr & Bell for plaintiff. 
H. L. Taylor for defendant. 


Hoxg, J. Plaintiff Bell, holding the land under a deed of trust to 
secure $1,770, conveying to him the title of Marie Anna Glover, 
sold said land pursuant to the terms of the deed, when defen- (527) 
dant became the last and highest bidder at the price of $4,875. 
Said plaintiff having prepared and tendered a deed, payment of 
purchase money was refused on the ground that plaintiff could not 
make a good title to the land according to the terms of the contract. 
On present action, instituted to recover purchase money, defendant, 
admitting that plaintiff had sold pursuant to the terms of the deed, and 
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that the title offered was that of Marie Anna Glover, grantor in the 
deed of trust, contended that said title was defective in that the grant- 
or only had a defeasible fee in said land and on facts stated in the fur- 
ther defense as follows: That the land was formerly owned by F. H. 
Glover, who died some time in 1888, leaving him surviving his widow, 
Laura Amanda Glover, and their own child, Marie Anna Glover, grant- 
or in plaintiff’s deed; that said F. H. Glover, by his last will and testa- 
ment, in the fifth and sixth items of the same, made disposition of the 
property as follows: 

“Fifth. After the payment of my just debts aforesaid, I give and be- 
queath half of all my estate, real and personal, to my beloved wife, 
Laura Amanda Glover, for and during the term of her natural life; at 
her death of what may remain to such child or children as may survive 
me by her, to them and their heirs forever. I give, devise and bequeath 
the other half of all my estate, real and personal, to any child or chil- 
dren that may survive me by my beloved wife, Laura Amanda Glover, 
upon their becoming of age or marriage, share and share alike, to them 
and their heirs forever. 

“Sixth. In event of my dying and no child or children by my beloved 
wife Laura Amanda Glover, live to become of age or marriage, or die 
without heirs, I then give, devise and bequeath all my estate, real and 
personal aforesaid, to my beloved wife, Laura Amanda Glover, during 
her natural life, and at her death what may remain to Francis Glover, 
son of my brother, Joseph E. Glover, of Colleton County, State of 
South Carolina, to him and his heirs forever.” 

That Laura Amanda Glover, the widow, died in the latter part of 
1904, and in 1905 said Marie Anna Glover, now about 50 years of age 
and unmarried, executed the deed of trust under which the sale was 
had and defendant bought. | 

On these, the controlling facts relevant to the question presented, we 
concur in his Honor’s view that the title offered is a good one and no 
valid defense to plaintiff’s action has been alleged. 

Our statute, Revisal, sec. 1581, provides that “every contingent limi- 
tation by deed or will made to depend upon the dying of any person 
without heirs or issue, ete., shall be held and interpreted a limitation 

to take effect when such person shall die not having such heir 
(528) or issue or descendant or other relative, etc., living at the time 

of his death or born to him within ten lunar months thereafter ' 
unless the intention of such limitations be otherwise and expressly de-. 
clared in the face of the deed or will creating it.” This statute was en- 
acted for the primary purpose of making such limitations good by fix- 
ing a definite time when the estate of the first taker shall become abso- 
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lute, and it is held to establish a rule of interpretation by which the 
estate of the first taker shall be affected with the contingency till the 
time of his death unless a contrary intent appears on the face of the 
instrument. Kirkman v. Smith, 174 N.C. 603; Harrell v. Hogan, 147 
N.C. 111; Sain v. Baker, 128 N.C. 256, ete. 

In ascertaining whether there is an intent in the face of the will or 
deed to fix an earlier period when the estate shall become absolute, we 
have held in numerous cases that the instruments should be construed 
in reference to the recognized principles that the law favors the early 
vesting of estates and that the first taker is ordinarily to be regarded 
as the primary object of the testator’s bounty, and more especially so 
when such taker is a child or lineal descendant. Bank v. Murray, 175 
N.C. 62, 948. E., 665; Dunn v. Hines, 164 N.C, 118. 

Considering the question presented in view of these positions, we are 
of opinion that the will, on its face and under the admitted facts, 
clearly confers on Marie Anna Glover, the testator’s only child and 
heir at law, an unqualified estate in fee simple and that, under its pro- 
visions and on the death of her mother she was to have all the property 
in absolute ownership, either on her becoming of age or on her marriage 
or on her death leaving heirs in the sense of children or offspring. Har- 
rell v. Hogan, 147 N.C. 111; Fairley v. Priest, 56 N.C. 383. 

In Item 5, standing alone, the effect of the will is to confer on this 
child all of the property in absolute ownership, subject to a life estate 
in the wife as to one-half. In Item 6 he annexes a qualification by 
which the estate is limited over, but carrying his property, as it does, 
to collateral relations, it is not to be operative if his own child, the 
primary object of his bounty, becomes 21 or marries or, as stated dies 
leaving children. The principle applicable is stated in 40 Cyc., p. 
1506, as follows: “When a gift over, in case of death without issue, is 
accompanied by a gift over in case of death before arriving at a certain 
age, the dying without issue will generally be restricted to a dying 
without issue before arrival at the age specified, to aid which the word 
‘or’ may be construed as ‘and.’” And this statement of the principle 
has been approved in many well considered cases and elsewhere. Ham 
v. Ham, 168 N.C. 486; Parker v. Parker, 46 Mass., 134-137. | 
In this last citation the position apposite is stated as follows: 

“The manifest object of the testator was, we think, that if (529) 
the son who was the first object of his bounty should die with- 

out leaving children to take after him, and whilst he was under age, so 
that he could not make any disposition of the property on account of 
the incapacity of nonage, then the testator intended to make disposi- 
tion of it himself, But if the son should leave no children, but still if 


062 IN THE SUPREME COURT. {175 





MEDLEN v. MEDEIN. 
he should arrive at an age at which the law would allow him to dispose 
of real estate by his own act by deed or will, then it was intended that 
the gift to him should be absolute, and the devise over would fail.” 

In the case before us, the charge suggested or authorized by these 
cases does not seem to be required, for the two items of the will, to our 
minds, clearly mean “that this property is to go to our child, Marie 
Anna Glover, to be hers in absolute ownership if she becomes 21 years 
of age or if she marries or dies leaving heirs living at her death in the 
sense of children offspring.” In the case of Dawson v. Emmett, 151 
N.C. 5438, cited and relied upon by defendant, there was no interven- 
ing period referred to and no provision of the will tending to show that 
the estate was to become absolute at any time before the death of the 
first taker. 

We find no error in the record and the judgment sustaining the plain- 
tiff’s demurrer will be 

Affirmed. 


Cited: Goode v. Hearne, 180 N.C. 478; Wilhkams v. Hicks, 182 N.C. 
113; Vinson v. Gardner, 185 N.C. 195; Christopher v. Wilson, 188 N.C. 
760; Westfeldt v. Reynolds, 191 N.C. 806; Walker v. Trollinger, 192 
N.C. 748; Hlmore v. Austin, 232 N.C. 22. 





BERRY MEDLIN v. IDA MEDLIN. 
(Filed 8 May, 1918.) 


id Divorce—Alimony—Judgment—-Cross Bill—Estoppel—Statutes. 


A denial of alimony in an independent aetion brought by the wife under 
section 1567 of the Revisal, on the ground that her husband maliciously 
turned her out of doors, will conclude her upon her cross-bill setting up 
the same matter in an action thereafter brought by her husband against 
her for divorce ea vinculo. ° 


2. Same, 

The ground for divorce a mensa given the wife (Revisal, sec. 1562, sub- 
sec. 2) because of being maliciously turned out of doors by her husband is 
but an instance of wrongful abandonment provided by subsection 1 there- 
of, and the basic facts of these two suits being the same, an authoritative 
decision on the right of alimony will conciude the parties as to such right 
and as to the relevant facts existent at the time and involved in the in- 
quiry. 
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3. Divorce — Statutes — Common Law ~—— Expense Money — Allowance to 
Wife—Costs——-Courts—Remedies. 

Our statute allowing, in given instances, alimony to the wife is remedial 
in its nature, affirmative in its terms, and cumulative in its effect, and 
does not conflict with or abrogate the common law existent on the subject 
or withdraw from the court any powers already possessed by them in ad- 
ministering its principles; and hence the court in its sound discretion may 
allow a reasonable amount to the wife to enable her to properly present 
her defense to an action brought against her by her husband for divorce 
a vinculo, though she may be concluded by judgment against her in her 
former and independent action for divorce a@ mensa under the provisions 
of the statute, Revisal, sec. 1567. The history of this principle discussed 
by Hoxe, J. Wilson v. Wilson, 19 N.C. 377; Reeves v. Reeves, 82 N.C. 
348, cited and overruled on this point. 


Action, heard on motion by feme defendant for an allow- 
ance of alimony and of $150 expense money, before Harding, J., (530) 
at Spring Term, 1918, of Union. 

The principal action is for divorce a vinculo brought by the husband 
against the wife on account of her alleged adultery. 


Defendant answers, and under oath, denied the alleged adultery and 
also filed a cross-bill for divorce from bed and board on the alleged 
ground that plaintiff had maliciously turned her out of doors. 


It appeared further that some time prior to the institution of the 
present suit the feme defendant had instituted on independent suit for 
alimony for her support under section 1567 of Revisal, alleging a 
wrongful abondonment by her husband. On issue joined in that suit 
there was verdict for the husband on the question of wrongful abon- 
donment and judgment denying alimony as prayed for. 

On the present hearing his Honor was of opinion, and so ruled, that 
no alimony for support could be allowed by reason of the verdict and 
judgment in the former suit involving the same state of facts as those 
relied upon in defendant’s cross-bill, but on affidavits duly filed, the 
court found as pertinent facts “That defendant has denied, under oath, 
the adultery charged against her in the complaint; that such (her de- 
nial) is made in good faith; that defendant is unable financially to em- 
ploy counsel or to bring to the court the witnesses necessary for her 
proper defense; that plaintiff, her husband, is solvent and amply able 
to pay the sum of $150, and that said sum is a reasonable allowance for 
the purpose,” and thereupon adjudged that plaintiff pay to the defend- 
ant the said sum of $150 expense money to enable her to defend the 
suit, from which judgment plaintiff, having duly expected, appealed. 
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Maness, Armfield & Vann for plaintif. 
Stack & Parker for defendant, 


(581)  Hoxs, J., after stating the saad Under recognized principles, 
-we must approve his Honor’s ruling that no alimony can be 
allowed the defendant as an incident to her cross-bill, on appheation 
for divorce from bed and board, because of her being maliciously 
turned out of doors, and for the reason given by him. that in a separate 
and independent action for alimony under section 1567 of Revisal, the 
facts involved in the present bill have been determined against the 
defendant and judgment entered denying her alimony for support. 

It is understood with us that a suit for divorce because of being mali- 
ciously turned out of doors, under subsection 2, section 1562, of Re- 
visal, is but an instance of a wrongful abandonment provided for in 
subsection 1 of the statute, and the basic facts of these two suits being 
the same, the accepted principle is that an authoritative decision on 
the right of alimony will conclude the parties as to such right and as to 
the essential relevant facts existent at the time and involved in the in- 
quiry. First Ruling Case Law, title, Alimony, sec. 87, p. 940, and cases 
cited, 

We concur also in his Honor’s decision awarding to defendant $150 
expense money as an incident to the husband’s suit against her for 
divorce on account of her alleged adultery, the defendant having form- 
‘ally denied the same under oath, and, on the facts found by his Honor, 
“That defendant’s denial and her desire to defend the suit are in good 
faith; that she is unable by reason of her poverty to prepare and pre- 
sent her defense; that her husband is able to furnish the same, and that 
the sum awarded is reasonable for the purpose.” 

On these facts and under the rulings and precedents of the ecclesi- 
astical courts in England having jurisdiction in matters of divorce and 
questions appertaining thereto, an award of a reasonable amount to 
enable the wife to properly present her defense was allowable in the 
sound discretion of the court, there usually as a part of the costs 
and very much on the principle that alimony for support was given. 
D’Aguilar v. D’ Aguilar, 3 Eng. Ecclesiastical Reports, pp. 329-338. 

And these rulings and precedents, as a constituent part of the com- 
mon law, were transported to the English-speaking colonies of this 
country and allowed to prevail here afterwards as the basis of our State 
jurisprudence to the extent that its principles were “not inconsistent 
with the genius of a free people,” except when abrogated or modified by 
constitutional or express statutory provision. And so considered, and 
as approved and applied by authoritative decisions here and elsewhere, 


N.C.] SPRING TERM, 1918. 565 


MEpDIIN v. MEDLIN. 





they are in full support of his Honor’s ruling. Webber v. Webber, 79 
N.C. 572; Crump v. Morgan, 38 N.C. 91; Methoen v. Methoen, 15 
Ga., 97 (reported in 60 Am. Dec., 664); Van Gorder v. Van Gorder, 
54 Cal., 57 (reported also in 44 L.R.A. (N.S.), 998); 1 Ruling 

Case Law, p. 910, title, Alimony, sec. 57; Bishop on Marriage (532) 
and Divorce, sec. 976; 1 Enc. Pl w Pr., 541; 14 Cyc., 767. 

In the citation to 1 Enc. Pl. & Pr., supra, it is said: “That suit 
money and counsel fees are awarded on the same principles as those 
which govern the granting of alimony pendente hte, and so it has been 
universally held by the English courts as well as by most of those in 
_ this country that this allowance to the wife is a common-law right and 
grantable without statutory aid.” 

And that from Bishop, supra: “Natural justice and the policy of the 
law alike demand that in any litigation between the husband and the 
wife they shall have equal facilities for presenting their case before the 
tribunal. This requires that they shall have equal command of funds, 
so that if she is without means, the law having tested the acquisitions 
of the two in him, he sha]] be compelled to furnish them to her to an 
extent rendering her his equal in the suit. This doctrine is a part of 
the same whence proceeds temporary alimony. And so the English 
courts have from the earliest times to the present held without the aid 
of an act of Parliament, and nearly all of our own have accepted the 
doctrine as of common law.” 

True, it was at one time held in this State (Wilson v. Wrlson, 19 
N. C., 588) that the precedents of the ecclesiastical courts did not ob- 
tain here as to the right to award alimony in divorce proceedings cog- 
nizable before them, and that such alimony could only be allowed by 
express legislative sanction, but this as a general proposition was ruled 
to the contrary in Morgan v. Crump, 38 N.C. supra, and, as to the right 
to alimony pendente lite, was directly disapproved in the later case of 
Webber v. Webber, heretofore cited. 

We are not inadvertent to the case of Reeves v. Reeves, 82 N.C. 348, 
in which it was held that the matter of awarding alimony pendente lite 
and expense money is entirely controlled by statute, and that the power 
is only conferred by the law where the suit is by the wife and does not 
extend to a case like the present, wherein the allowance must be made, 
if at all, as an incident of the husband’s suit against her. But, with 
full recognition of the ability and learning of the Court when that rul- 
ing was made and of the eminent Judge who wrote the opinion, we are 
unable to concur in their view and are constrained to hold that the case 
of Reeves v. Reeves, in the respect suggested, was not well decided. 

In Webber v. Webber, supra, very clear intimation is given that the 
statute itself, by correct interpretation, should be extended to cover all 
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cases where the wife was a party to a divorce proceedings, whether as 
plaintiff or defendant; but apart from this the statute, being remedial 
in its nature and affirmative in terms, gives no indication that it was 

intended to abrogate the common law existent on the subject or 
(533) to withdraw from the court any powers already possessed by 

them in administering its principles. In such case, if there were 
repugnancy between the two, the repeal would only operate to the ex- 
tent of the interference, but there is no repugnancy between them and 
nothing to show that the remedies provided by one are not cumulative 
or declaratory of those afforded by the other. Waddill v. Masten, 172 
N.C. 582-586, citing Humphrey v. Wade, 70 N.C. 280; Olwveira v. 
University, 62 N.C. 69; McKay v. Woodle, 28 N.C. 352; Davies v. 
Fairbairn, 44 US. 686; Rosin v. Lidgerwood, 86 N.Y. Supp., 49; En- 
dlich on Statutes, secs. 204 and 205; 36 Cyc., 1145, and 1175. 

While divorce a vinculo was not originally awarded by the ecclesias- 
tical courts for causes transpiring subsequent to a valid marriage, the 
reason upon which the power was made to rest and the principle of | 
public policy involved in its exercise are present whenever jurisdiction 
to grant a divorce is conferred. Even in Wilson v. Wilson, supra, in 
which the principles of the common law permitting an award of ali- 
mony pendente lite was denied, the great and humane judge who de- 
livered the opinion, conscious that the decision might at times operate 
with harshness against an innocent and helpless defendant, felt con- 
strained to express himself further on the subject as follows: “We are 
not called on to say whether there may be cases in which the husband 
is an applicant for a divorce and is endeavoring to stignatize his wife 
with foul imputation where the court may withhold its aid from him 
unless he will furnish the means of a fair investigation.” 

In our opinion, both right, reason and approved precedent are in sup- 
port of his Honor’s ruling, and on the facts as found by him the judg- 
ment is 

Affirmed. 


Cited: Allen v. Allen, 180 N.C. 467; Hennis v. Hennis, 180 N.C. 607; 
Garris v. Garris, 188 N.C. 324; McMamus v. McMamus, 191 N.C. 742; 
Green v. Green, 210 N.C. 150; Holloway v. Holloway, 214 N.C. 664; 
Briggs v. Briggs, 215 N.C. 79; Oliver v. Oliver, 219 N.C. 308; Byers v. 
Byers, 223 N.C. 91; Blanchard v. Blanchard, 226 N.C. 154; Welch v. 
Welch, 226 N.C. 543; Cameron v. Cameron, 231 N.C. 1380; Cameron v. 
Cameron, 232 N.C. 689; Johnson v. Johnson, 287 N.C. 385; Pruett v. 
Pruett, 247 N.C. 23; Branon v. Branon, 247 N.C. 79, 80. 
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L. P. HORTON v. L. E. WILSON. 
(Filed 15 May, 1918.) 


1. Bills and Notes — Negotiable Instruments — Endorser — Notice — Dis- 
honor. 
The liability of an endorser on a promissory note is conditional, enti- 
tling him to notice of dishonor; and payment may not be enforced against 
him unless such notice has properly been given. 


2. Same—Anticipated Dishonor. 

Notice given to an endorser on promissory note prior to maturity, in 
anticipation of dishonor by the maker, is not sufficient to hold him to 
liability thereon; such notice to be valid must be properly given after the 
note is dishonored. 


APPEAL from justice of the peace, tried before Ferguson, J., (534) 
at Fall Term, 1917, of Yancey. 
From the judgment rendered, defendant appealed. 


No counsel for plaintiff. 
J. Bis Ray for defendant. 


Brown, J. Plaintiff sues to recover of defendant as endorser on a 
note payable to defendant and endorsed to plaintiff. The note was 
secured by a mortgage on a mare and mule. The defense is lack of 
notice of dishonor. The motion to nonsuit should have been sustained. 

The defendant being an endorser, comes within the cases of Perry v. 
Taylor, 148 N.C. 862; Sykes v. Hverett, 167 N.C. 600; Houser v. Fays- 
soux, 168 N.C. 1. 

A surety is a maker of a note and is primarily liable for the debt, 
and is not entitled to notice of dishonor, while an endorser is hable 
conditionally, and does not undertake to pay absolutely, but only after 
notice of dishonor, and is entitled to such notice. 

There is no evidence of notice of dishonor through the mail or other- 
wise. Notice to defendant by plaintiff, given the day before the note 
became due, that the note would fall due the next day, and plaintiff 
had been informed that the maker of the note could not pay it, and 
that he intended to hold defendant liable for balance due on it after 
selling mortgage property, is insufficient notice of nonpayment. 

Notice of dishonor must be given after the note is dishonored by 
non payment when due, and not before it is due. A note cannot be said 
to be dishonored by the maker until after it matures. Notice given to 
an endorser before maturity and before default of the maker in antici- 
pation of a default is a nullity. Daniel on Neg. Inst., 6th Ed., by Cal- 
vert., sec. 1035. 
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In this case plaintiff testified: “I did not present the note to Mr. 
Wilson, or tell him that Honeycutt had failed to pay it, but I did tell 
his son the day before the note was due.” 

This is not notice of dishonor. The motion to nonsuit is allowed. 

Reversed. 


Cited: Wrenn v. Cotton Mills, 198 N.C. 91; Bank v. Whitehurst, 
203 N.C. 309; Hyde v. Tatham, 204 N.C. 161; Bond eee v. Kn- 
der, 218 N.C. 363. 





(535) 


S. M. PUETTE v. W. P. anp A. M. MULL. 
(Filed 15 May, 1918.) 


Judgments—Default—Terms of Court—-Orders-—Clerk of Court. 


A judgment by default for the want of an answer must be rendered in 
term; and where, in an action to recover land, the court enters an order 
that the clerk enter judgment for plaintiff, if the defendant does not an- 
swer and file justified defense bond within ten days after adjournment for 
the term, the judgment so entered after the term by the clerk is a nullity 
and unenforcible by writ of possession, though the judgment was duly 
signed in term and attached to the order. 


ACTION pending in TRANSYLVANIA upon motion to enjoin the enforce- 
ment of a writ of possession before Carter, J., at April Term, 1918. 

The court held that the issuance of the writ was erroneous as there 
was no valid judgment to support it and set the writ aside and granted 
defendant leave to file defense bond and answer. 

Plaintiff excepted and appealed. 


D.L. English for plaintiff. 
No counsel for defendant. 


Brown, J. This action was brought to recover possession of a tract 
of land. The summons was duly served and returned at July Term, 
1917, at which time the complaint was filed, duly verified. 

The plaintiff did not move for judgment at the return term and the 
cause was continued until the following term, November, 1917. At 
that time the plaintiff moved the court for judgment by default final 
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for failure of the defendant to file answer or defense bond. At that term 
Ferguson, J., entered the following order: 

“Tt is ordered by the court that the defendants be and they are here-~ 
by allowed ten days from this date to file answer and justified defense 
bond, and in default the plaintiff is allowed judgment final by default, 
and the judgment hereto attached shall be and constitute such judg- 
ment by default final.” 

This order is dated 7 December, 1917, and attached to it as a judg- 
ment in the ordinary form by default final for failure to file an answer 
or defense bond, whereby the plaintiff is adjudged to be the owner of 
the land described in the complaint, and directing the issuing of a writ 
of possession. No answer or defense bond having been filed within the 
ten days from the adjournment of the court this judgment was duly 
docketed by the clerk on 24 December, 1917. 

After that, on motion of the plaintiff, a writ of possession was issued. 
The cause came on to be heard before Carter, J., upon a motion to 
enjoin the execution of the writ and to set the same aside. Upon 
the hearing he adjudged that the writ of possession was improv- (536) 
idently issued; that no judgment had been duly entered and 
docketed during the regular term of the court, and that the docketing 
of the judgment on 24 December after the term expired was a nullity. 
His Honor set aside the writ of possession and directed that the de- 
fendants be permitted to file an answer and defense bond. The plain- 
tiff excepted. 

We are of opinion with his Honor that, according to the record, no 
judgment was rendered by Judge Ferguson during the term of the 
court, and that the docketing of the judgment on the 24th of Decem- 
ber—three weeks after the term had ended—was a nullity. 

We have often held that a judgment to be valid must be rendered 
during the regular term of the court and before it has been adjourned. 
In this case it is manifest that no judgment was rendered to become | 
effective during the term of the court. The order made during the term 
was that the defendants should file an answer and defense bond within 
ten days after the term expired 7 December, and if they failed to com- 
ply with that order, then, and then only, was the judgment to be doc- 
keted by the clerk and entered upon the minutes of the court. It is 
true, a judgment sufficient in form was drawn up and signed by the 
judge and attached to that order, but it did not go into effect and was 
not docketed during the term. The judge had no power to provide that 
the judgment should go into effect at some future date upon the failure 
to perform the condition named in the order. 


Or 
~l 
CO 
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Therefore, we are of opinion there was no valid judgment rendered 
and docketed during the term upon which a writ of possession could 
issue. 

This case is the opposite from Hopkins v. Bowers, 111 N.C. 175. 
In that case the judge rendered and signed the judgment, but directed 
the clerk to strike it out if a bond were filed within five days after the 
court adjourned, This Court held that the condition was invalid and 
that the judgment was regular and would be enforced. In the case at 
bar the judge granted ten days within which to file the answer and 
bond, and provided that if they were not filed within that time, that 
then, and then only, the judgment was to be docketed and go into 
effect. 

Affirmed. 





(937) 


MARY JORDAN, I. M. DEATON and Wire, MOLLIE v. JAMES A. 
SIMMONS. 


(Filed 15 May, 1918.) 


1. Limitations of Actions—Deeds and Conveyances—Tax Deeds—Posses- 
sion—Evidence—Husband and Wife. 

The right of action to recover lands under a tax deed is barred by the 
three-year statute of limitations; and where the evidence tends only to 
show that the wife was the purchaser and remained in possession with 
her husband, the owner, the latter of whom continued to exercise acts of 
owner, such possession does not, for its duration, suspend the operation 
of the statute or repel its bar to the wife’s action brought after a delay 
of more than three years from her acquisition of the tax deed. 


2. Appeal and Error—Evidence—Unanswered Questions. 

Where in answer to a question calling for the knowledge of the witness 
as to relevant facts at issue, the witness states he can only give the decla- 
rations of others, without further answering, the competency of such 
declarations are not before the Court on appeal. 


Criark, C. J., concurring. 


AppraL from Cline, J., at September Term, 1917, of MonTGOMERY, 
from a judgment of nensuit. Appeal by plaintiffs. 


W. A. Cochran and R. T. Poole for plaintrffs. 
Jerome & Scales for defendant. 
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Brown, J. This case was before this Court at a former term, and 
is reported in 169 N.C. 140. That report is referred to for a statement 
of the case. 

The land is controversy was claimed by Allen Jordan, who was in 
possession of it on 2 May, 1898, when it was sold for his taxes and bid 
off by G. S. Beaman, who assigned his bid to Mary Jordan, the wife of 
Allen Jordan. The sheriff’s deed to Mary Jordan is dated 6 May, 1899. 
This action was commenced on 6 May, 1903, by Mary Jordan and her 
husband, Allen Jordan, to recover the land. They died pending the 
action, and their heirs at law, I. M. Deaton and wife, Mollie O. Dea- 
ton, have been made parties plaintiff, claiming the land under Mary 
Jordan. It is claimed that Mary Jordan was not a party plaintiff when 
the action was instituted, but became so in 1905. In our view, that is 
immaterial, 

In our former opinion the statute is cited which enacts that no action 
for the recovery of real property sold for the nonpayment of taxes shall 
lie unless the same in brought within three years after the sheriff’s deed 
is made. It appears in the evidence offered by plaintiff and upon the 
record that this action was not instituted until four years from 
date of the sheriff’s deed, and therefore it cannot be maintained (538) 
unless there is something to take it out from the bar of the stat- 
ute, 

Plaintiff claims that after the land was sold, Mary Jordan entered 
into possession and has remained in possession until ousted, and there- 
fore no action was necessary. There is no evidence that Mary Jordan 
ever was in possession of the land in her own right. The land belonged 
to her husband, Allen Jordan, so far as this record discloses, when sold 
for taxes. There is no evidence that Mary Jordan asserted any domin- 
ion over the Jand after she received the sheriff’s deed other than she 
did prior thereto, There is no evidence that her husband yielded up 
possession to her, or that she committed any acts tending to prove that 
she had taken possession and was asserting her rights as owner. On the 
contrary, plaintiff’s witness Russell testified that he and his father 
rented the land in 1899 and 1900 from Allen Jordan, and that the latter 
took out claim and delivery proceedings in his own name in 1900 for 
the rent. 

Plaintiff’s witness Howell testifies: “Well, about as far back as I 
remember, the land was being tended by old Colonel Jordan, and was 
in his possession up until, well, ever since he purchased it until Mr. 
Simmons got into law and got in possession.” 

We are unable to find any evidence in the record that prevents the 
bar of the statute. : 
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The learned counsel for plaintiffs earnestly contends that the court 
erred in excluding the following. question asked witness Saunders: 
“What acts of possession did Mrs. Jordan exercise over this land?” 

This question was competent and relevant and should have been 
allowed, and we would grant a new trial but for the fact that, although 
it was excluded, the witness stated: “I know only what I have heard 
her and Colonel Jordan say.” 

Their declarations were not asked for and are not set out in record, 
and whether competent or not is a matter not before us. 

Affirmed. 


Cuark, J., concurring: The fact, however, should not pass without 
notice that though this action is for the recovery of land sold in May, 
1898, for taxes in arrears for 1896, and was begun on 6 May, 1903, it 
is now here for decision in May, 1918, twenty years after the sale of 
the land, and the purchase whose validity is in question. 

There is widespread complaint in this State, as well as elsewhere, at 
the congestion and delays in the courts. There has been no congestion 
at any time in this Court, but counsel recently stated in an argument 
here that on an average appeals did not get to this Court from his dis- 

trict under three and a half to four years after the suit was 
(539) begun. It may be safely said that the same average will apply 

doubtless to the whole state. Not infrequently appeals are 
heard here in cases which have been in the courts over ten years and 
sometimes even twenty years. 

In Taylor v. Gooch, 110 N.C. 387, the action was brought in 1852 
and the final appeal was heard at this Court in 1892, after a lapse of 
forty years. The cause of action originated in the purchase of land 
under a judgment obtained in 1806. Charles Dickens, in his description 
of the chancery suit of Jarndyce v. Jarndyce, in “Bleak House” ren- 
dered an invaluable service to the legal profession and to the public by 
describing the evils and the infinite wrongs inflicted by needless delays 
in the courts. 

In Taylor v. Gooch this Court said: ‘This is the fifth time this mat- 
ter, which has been in litigation more than forty years, has been in this 
Court. The defendants and those under whom they claim have been in 
continuous and unbroken possession of the premises for ninety years. 
Eighty nine years ago a decree was made in a cause pending between 
the parties under whom the plaintiff and defendants, respectively, 
claim, adjudging that those whose title and possession the defendants 
hold had paid in full for the premises, and adjudging that the plaintiff’s 
ancestor execute title to the same.” | 


N.C.] - SPRING TERM, 1918. — | 573 
“a ORDAN ‘©. SIMMONS. 


In Penny v. R. R., 161 N.C. 530, attention was called to the fact that 
that case had then been pending already fifteen years, and in that time 
four appeals had been taken to this Court, and for the fourth time a 
new trial had been granted. Surely this state of things should incline 
the bench and the bar to concede—and that without sensitiveness on 
the part of any one—that in the administration of justice there should 
be greater efficiency and a prompt determination in all matters coming 
before the courts. Such delays and the expense thereto add to the bur- 
dens of the loser and often deprive even him who gains the final judg- 
ment of all benefit therefrom. 

Then, too, as in this case, papers are lost from the loose files which 
are kept, witnesses die, and the memory of those who survive is weak- 
ened so that too often, in addition to the great and unnecessary bill of 
costs and the loss of time and the expense entailed upon witnesses and 
suitors in attending court, justice may finally miscarry from the lack 
of evidence which once existed, or defective memories. 

There js no evidence that the great delay in this case is any wise due 
to the judges of the Superior Court, nor does it clearly appear who is 
to blame, but there must be blame somewhere, for such long drawn out 
litigation and such inefficiency would not be permitted in any other 
business, and should not exist in the administration of justice. 

» Calling public attention to this matter will be the surest means in 
this as in all other matters to cure the evil Congestion and other 

evils in the administration of the courts are not matters which (540) 
concern only lawyers and judges, but they are the concern of all 
litigants and of the taxpayers and of the public generally as well. 

The American Bar Association and many State Bar Associations 
have passed resolutions and appointed committees to secure a lessening 
of the delays in litigation, and they have urged that the judges should 
shorten their opinions, and the Legislature of this State has suggested 
that per curiam decisions should be used where no new principle of law 
is involved. Revisal, 1548. This however, would not lessen any conges- 
tion which exists in the Superior Court. 

In that much misunderstood instrument, the Magna Carta of John 
(for there were several Magna Cartas), there was a promise that “Jus- 
tice should not be delayed” which was coupled with a provision that 
justice should not be sold, as if the two were similar evils so far as 
suitors were concerned. A far greater intelligence than that of the bru- 
tal barons and the contemptible king who met in conference at Runny- 
mede has classed “the law’s delay” among the greatest evils “that flesh 
is heir to.” Shakespeare, Hamlet, Act 3, sec. 1. 
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One fruitful case of delay is the abuse of legal process by taking an 
appeal which suspends the execution on the judgment without subse- 
quently perfecting the appeal. One remedy for this is Rule 17, which 
allows the appellee to docket a certificate and dismiss the appeal if not 
brought up to the next term, but this in many instances involves a de- 
lay of 6 months. There is a much speedier method pointed out in Avery 
v. Pritchard, 93 N.C. 266, which holds that “the Superior Court may, 
upon proper notice, adjudge that the appeal has been abandoned, and 
proceed in the cause as if no appeal had been taken.” This has been 
approved several times. See citations in Annotated Edition. This 
course can usually be taken at the very next term of the Superior 
Court, and even at chambers, when the statutory time has elapsed 
without serving the case on appeal or otherwise complying with the re- 
quirements for perfecting the appeal. 

This applies to the appeals in criminal as well as in civil cases, At 
this term an appeal in a criminal case was docketed and dismissed un- 
der Rule 17, in which the judgment was rendered two years ago, and 
thus the defendant obtained two years delay by simply taking an ap- 
peal and failing to perfect it. The execution of the judgment in that 
case should have been had at the next term of the Superior Court or at 
chambers, by applying to the judge, on notice to defendant to adjudge 
the appeal abandoned under Avery v. Pritchard, 93 N.C. 266, or at the 
next term of this Court by moving to docket and dismiss under Rule 17, 
as has finally been done. Among many cases calling attention to this 
matter from time to time is the very recent case of Lancaster v. Bland, 
168 N.C, 377. 


Cited: Dunbar v. Tobacco Growers, 190 N.C. 610: S. v. Taylor, 194 
N.C. 739; Pentuff v. Park, 195 N.C. 611; Pruitt v. Wood, 199 N.C. 
789; S. v. Moore, 210 N.C, 461; Hoke v. Greyhound Corp. 227 N.C. 
376; Jones v. Brinson, 288 N.C. 511. 





(541) 


W. A. FOSTER, ADMINISTRATOR OF JOHN A. DAVIS v. I. C. DAVIS et At. 
(Filed 15 May, 1918.) 


1. Principal and Surety—Husband and Wife-——-Bills and Notes—Extension 
of Time—Release. 

Where the wife mortgages her lands to secure a personal debt of her 

husband, an extension by his creditor of the time of payment of the mort- 
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gage note, without her consent, will release the wife, as surety, and dis- 
charge her property frown liability. 


2. Same—Mortgages. 

Where a wife has signed as surety on her husbands nofe, and has mort- 
gaged her separate property to secure it, and thereafter the husband 
gave the ereditor a note in a larger amount, inclusive of the former note, 
and later maturing, the ereditor may not suecessfully maintain his action 
against the principal on the joint note, until the maturity of his later one. 


3. Same—Evidence—Trials—Questions for Jury. 


A purchaser of a pair of mules gave his note for them, in the absence 
of his wife, and thereafter she and the vendor obtained a mortgage on 
her lands, voluntarily given, to secure their joint note in the same amount 
and for the same purpose. Thereafter the husband, with the consent of 
the vendor, but without the knowledge of his wife, traded the mules, and 
again swapped, paying the vendor the boot which he had received, ob- 
taining a credit on a note he had given in a larger amount, including that 
of the joint note, and later maturing. Held, between the original parties 
it was competent to show that the wife signed as surety and snifficient 
to release her, as such, by the extension of time given to her husband. 


ApprAL by defendants from Cline, J., at the November Term, 1917, 
of Davin. 

This proceeding was commenced for the purpose of selling the lands 
of John A. Davis, deceased, to make assets, but Foy & Shemwell were 
permitted to be made parties to enable them to claim the share of Mrs. 
Ida Walser, one of the heirs, under a mortgage, subject to the debts of 
John A. Davis, and the whole controversy relates to the mortgage and 
the debt secured thereby. 

A jury was waived, and the issues involved tried before a ref- 
eree, who made the following findings of fact: 

“2. I find as a facet on 22 May, 1915, the defendant C. H. Walser 
purchased of the minterpleaders Foy & Shemwell, in Lexington, N. C., 
a pair of gray mules, for which he agreed to pay the sum of $625, and 
executed the attached written instrument marked ‘Defendant Walser’s 
Exhibit A,’ and asked to be taken as part of this report. 


“3. That on the date above mentioned, 22 May, 1915, C. H. Walser 
had been working in Lexington, N. C., for some weeks, and that his 
wife, Ida Walser, lived in Davie County, N. C., above 20 miles from 
Lexington, N.C., on the land belonging to her father’s estate. 

That the said C. H. Walser bought said mules in Lexington and (542) 
signed the paper-writing above referred to and marked ‘Defen- 

dant Walser’s Exhibit A,’ while in Lexington, and after signing said 
paper-writing he and an agent of Foy & Shemwell came over to the 
house of C. H. Walser and his wife, Ida Walser, in Davie County, and 
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the said Ida Walser and C. H. Walser executed and delivered to Der- 
mot Shemwell for the firm of Foy & Shemwell, on 22 May, 1915, the 
attached note and mortgage, as further security on the pair of gray 
mules, said note and mortgage marked ‘Foy & Shemwell’s Exhibit A,’ 
and is hereto attached and made a part of this report. 

“4. I find that at the time of the execution of the above-named note 
and mortgage by Ida Walser and husband, C. H. Walser, that Ida 
Walser was one of the three children and heirs at law of John A. Davis, 
deceased, and that she at the time of the execution of said note and 
mortgage owned a one-third undivided interest in the land of John A. 
Davis, deceased, and described in said mortgage, subject, however, to a 
mortgage on said land held by one Williams and the debts due by the 
estate of John A. Davis, deceased, mentioned in the pleadings. 

“5. I find that on 20 August, 1915, the said C. H. Walser traded 
the pair of gray mules purchased on 22 May, 1915, above described, to 
Foy & Shemwell for one pair of black mules, and agreed to pay Foy & 
Shemwell $150 difference in said trade; that the said C. H. Walser did 
not pay Foy & Shemwell any money, but exchanged the gray mules for 
the black mules and gave to Foy & Shemwell a note or paper-writing 
for $775, and that said note of $775 consisted of the $625 secured by 
the note and deed of trust executed to Foy & Shemwell by Ida Walser 
and her husband, C. H. Walser, on 22 May, 1915, and the $150 that the 
said C. H. Walser was to pay Foy & Shemwell in the exchange of the 
gray mules for the black mules. That this trade was made in Lexing- 
ton, N. C., and the said Ida Walser was not present or consulted about 
making said trade by Foy & Shemweill. That the defendant C. H. 
Walser executed and delivered to Foy & Shemwell the hereto attached 
paper-writing at the time the trade was made for the black mules; that 
said written instrument, marked ‘Defendant Walser’s Exhibit B,’ is 
made a part of this report. 

“6. That on 4 February, the said C. H. Walser, with the consent and 
knowledge of Foy & Shemwell, traded the pair of black mules to Frank 
Jones for a pair of bay horses, and received in said trade from Frank 
Jones the sum of $200, which was turned over by the said C. H. Walser 
to Foy & Shemwell as part payment on the note of $775 above men- 
tioned, That Ida Walser was not consulted and took no part in said 
trade. That Foy & Shemwell surrendered to C. H. Walser the paper- 

writing of $775 marked ‘Defendant Walser’s Exhibit B,’ on the 
(543) black mules and gave Frank J ones the said black mules free 
and clear from all encumbrances. That C. H. Walser at said 
time executed a paper-writing to Foy & Shemwell for the sum of 
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$610.94, which paper-writing is hereto attached and marked ‘Defen- 
dant: Walser’s Exhibit C,’ and made a part of this report. 

“7 That Ida Walser willingly signed the note and mortgage given 
Dermot Shemwell for Foy & Shemwell, but she signed same as surety 
for her husband C. H. Walser; that the gray mules, black mules, and 
bay horses were used by C. H. Walser on the land of Ida Walser; that 
the said teams were used in tilling the land, handling wood and timber, 
which wood and timber was sold from the land of Ida Walser; that the 
money earned by said teams was not paid to Foy & Shemwell, but was 
- used by C. H. Walser and Ida Walser in the support of themselves and 
their family. 

“8. I find that in December, 1916, after the note for $610.94 exe- 
cuted on 4 February, 1916, had become due and payable, the inter- 
pleaders, Foy & Shemwell, issued claim and delivery papers, took pos- 
session of the bay horses and, after advertising them according to law, 
sold them at publie auction in Mocksville, N. C., when and where J. F. 
Smith purchased the said horses for the sum of $225. That the said sale 
was conducted in a fair manner, there being a number of bidders at 
said sale, but that J. F. Smith bought said horses as the agent of Foy 
& Shemwell. I further find that $225 was the market value of the bay 
horses at the date of the sale. 

“9. J find that there is still due Foy & Shemwell the sum of $417.66, 
the samc being the $610.94 as evidenced by a note of 4 February, 1916, 
with interest from 4 February, 1916, less $225, the price of the bay 
horses brought when sold at public auction.” 

The referee held as matter of law that the land of Mrs. Walser was 
discharged from the operation of the mortgage. 

Exceptions were filed by Foy & Shemwell, which were overruled, and 
judgment rendered confirming the report of the referee. Foy and Shem- 
well appealed. 

The assignments of error chiefly relied on in the brief are (1) that 
there is no evidence to support the finding that Mrs. Walser occupied 
the relation of a surety to the transaction; (2) that if she was a surety, 
the subsequent dealings did not discharge her. 


A. T. Grant, Jr., for appellant. 
Hastings, Stephenson & Whicker for appellee. 


Auten, J. In our opinion there is ample evidence to sustain the 
finding of fact that Mrs. Walser executed the mortgage convey- 
ing her interest in the land of her father as security for the debt (544) 
of her husband. 


19—175 
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The evidence shows that the mortgage secures a note for $625; that 
the note was for the purchase price of two gray mules; that the mules 
were bought by the husband at Lexington in the absence of the wife; 
that the husband signed an instrument at Lexington promising to pay 
$625 for the mules, in which the title was retained, and that the parties 
then went to the home of Mrs. Walser, 20 miles distant, and she and 
her husband signed another note for $625 of the same tenor as the 
promise to pay of the husband, and representing the same debt, and 
then executed the mortgage. 

The husband testified: “I bought a pair of gray mules from Foy & 
Shemwell.” ... “I was at work in Lexington when I made the trade, 
and my wife knew nothing about it.” And the subsequent conduct of 
Foy & Shemwell in agreeing that the husband might trade the gray 
mules for the black ones without the knowledge or consent of the wife 
was a clear recognition of the ownership of the gray mules by the hus- 
band, that the trade was his, and the debt, in whatever form evidenced, 
his debt. 

If so, the wife promised to pay the debt of her husband when she 
signed the note, and was a surety, and it was competent to prove the 
relationship by parol as between the parties, although she appeared to 
be a principal on the face of the note. Williams v. Lewis, 158 N.C. 574. 

The same relationship would also have existed, so far as the property 
conveyed in the mortgage is concerned, if she had not signed the note, 
as “It is settled by abundant authority that ‘where a husband mort- 
gages his property for his debt, and in the same mortgage the wife con- 
veys her own separate property as security for the same debt, her prop- 
erty so conveyed will be treated in all respects as a surety ... and will 
be discharged by anything that would discharge a surety or guarantor 
who was personally Hable.’ 1 Brandt on Suretyship, par. 32; Cross v. 
Allen, 141 U.S. 528; Spear v. Ward, 26 Cal., 659; Gahn v. Niemcewteg. 
11 Wend., 312; Bank v. Burns, 46 N.Y. 170; Bishop Law of Married 
Women, 604; Jones Mortgages, 114; Gore v. Townsend, 105 N.C. 228; 
Purvis v. Carstarphen, 73 N.C. 575” (Hinton v. Greenleaf, 113 N.C. 
7), and the same principle applies when no part of the husband’s prop- 
erty is covered by the mortgage, and it simply conveys the property of 
the wife to secure the debt of the husband. Smith v. Loan Assn., 116 
N.C. 73-102; Edwards v. Ins. Co. 173 N.C. 617. 

We must then deal with the wife and her property as a surety, and 
it is not contended that forebearance or extension of time to the princi- 
pal does not discharge the surety (Forbes v. Shepherd, 98 N.C. 115; 

Chemical Co. v. Pegram, 112 N.C. 620), and that there has been 
(545) an extension of time and a release of securities held by the 
principal without the consent of the surety seems clear. 
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The original debt of the husband was $625, the price of the gray 
mules, and there was only one debt, although two papers were executed, 
each in the sum of $625. These papers were due 1 October, 1915, and 
on 80 August, 1915, the husband traded the gray mules to Foy & Shem- 
well for a pair of black mules, agreeing to pay $150 boot money, and 
executed his note to Foy & Shemwell for $775, in which was included 
the debt of $625, payable 15 November, 1915. 

Again on 4 February, 1916, the husband, with the consent of Foy & 
Shemwell, traded the black mules to one Jones for a pair of bay horses 
and $200, and on the same day the husband paid said sum of $200 to 
Foy & Shemwell and executed a new note for $610.94, payable 15 
March, 1916, which included the balance due on the debt of $625. 
These transactions were without the knowledge or consent of the wife 
and extended the time of payment to the principal from 15 October, 
1915, to 15 November, 1915, and then to 15 March, 1916. 

If the principal had been sued on the note he and his wife signed, 
he could have successfully defended upon the ground that the debt was 
covered by the new notes, and that the creditor had agreed not to de- 
mand payment until the notes became due. We therefore conclude 
there is no error in the ruling of his Honor holding that there has been 
an extension of time, and that this discharges the surety and the land. 

The case of Fitts v. Grocery Co., 144 N.C. 468, is easily distinguish- 
able from this, as in that case the mortgage executed by the wife was 
for the purpose of giving continuing credit to the husband, and the 
monthly transactions were such as were contemplated by the parties. 

Affirmed. 


Cited: Kennedy v. Trust Company, 180 N.C. 229; Haywood v. Rus- 
sell, 182 N.C. 713; Wallace v. Robinson, 185 N.C. 582; Trust Company 
v. Boykin, 192 N.C. 266; Barnes v. Crawford, 200 N.C. 488; Smith v. 
Smith, 223 N.C. 487. 





G. B. WOODY v. CAROLINA SPRUCE COMPANY. 
(Filed 15 May, 1918.) 


1. Evidence—Letters. 
For a letter to be competent eivdence in an action, there must be testi- 
mony as to the genuineness of the signature thereto, and the authority of 
the writer for sending it, so that it may be shown that it was not the act 
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of a stranger; and where the evidence is only that a letter had been re- 
ceived, but was destroyed with the name of the president of the defendant 
corporation appearing as the writer, but of this the witness was not quite 
sure, and there being no proof of the genuineness of the signature, it is in- 
sufficient to admit testimony of its contents bearing adversely to the con- 
tentions of the defendant. 


2. Appeal and Error—Letters—Evidence—Reversible Error. 

Where an employee sued his employer to recover damages arising from 
malpractice of a physician alleged to have been employed by the company 
to attend him, which employment the defendant denied by its pleading 
and evidence, the erroneous admission of a letter claimed to have been 
written by the defendant’s president, which tends to contradict the de- 
fendant’s evidence, is not harmless but reversible error. 


Action tried before Ferguson, J., and a jury, at Fall Term, 1917, 
of YANCEY. 
The plaintiff sought to recover damages for an injury to his arm 
while he was in the service of the defendant and under the treat- 
(546) ment of its surgeon, as plaintiff alleged. Defendant de- 
nied that the surgeon had been employed by it. In order to 
prove his allegation that the surgeon was employed by defendant, 
plaintiff introduced a letter which, he alleged, was signed by C. 8. 
Aldrich, president and general manager of defendant, and received 
by Milt Dellinger, one of defendant’s employees, who testified 
that it had been destroyed, and that he thought C. 8. Aldrich’s 
name was at the bottom of it, but he was not sure. It came 
to him in the mail. The letter stated that “if we (employees) did 
not pay the doctor’s bill, we had to leave the job.” It was written on a 
letter-head of the Carolina Spruce Company, its name at the top and 
C.S. Aldrich at the bottom. Dr. C. 8. Aldrich testified that he did not 
write such a letter, or authorize any one else to write it, and it was not 
his letter, and that Dr. Smith was not employed by the company or 
connected with it, and that he never discharged any employee for fail- 
ure to pay a doctor’s fee nor authorized any one to do so. The relevan- 
cy of this letter as evidence, if it is competent, will appear by the state- 
ment that plaintiff claimed that Dr. Smith was defendant’s surgeon, 
and, as such, attended him when his arm was broken, and negligently 
failed to treat it properly or with reasonable surgical skill; while de- 
fendant alleged that Dr. Smith had not been so employed by it, and 
was not its surgeon, but that he was the surgeon of the employees only, 
who paid him by the month, the defendant, by consent of the parties, 
merely having agreed to retain the amount due by the employees from 
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their wages and pay it to the doctor for them, and that the defendant 
had no other interest in the matter. 

The court admitted the letter, and defendant excepted. There was 
another exception, which is stated in the opinion of the Court. Verdict 
assessing damages for the plaintiff at $3,500, and from the judgment 
thereon the defendant appealed. . 


G .E. Gardner and Hudgins, Watson x Watson for plaintiff. 
Pless & Winborne for defendant. 


Walker, J., after stating the case: It is perfectly evident from (547) 
a reading of the case that the witness Milt Dellinger did not 
know who had written the letter except by his inference from what he 
saw on its face, which he imperfectly and doubtfully recalled, the let- 
ter having been lost or destroyed. What he stated that he saw was not 
sufficient to authenticate the letter or to fix the defendant, through its 
_ president, as the author of it. The general rule as to the proof of the 
genuineness of a letter or telegram and its admissibility as evidence is 
thus stated in 25 Enc. of Law, at p. 876: “Ordinarily the general rules 
of law relative to the admission of letters in evidence apply to tele- 
grams. A telegram is not admissible as evidence in the absence of proof 
of the hand-writing where the ene Reenee is offered, or of other 
evidence of its genuineness.” | 

This statement of the law Is approv ed in Reynolds v. Hinrichs, 94 
N. W. Rep., 694, which cites Burt v. Winona R. R: Co., 31 Minn., 472, 
To the same effect is Adams v. Lumber Co., 82 Minn., 216. It is held 
in those cases that a letter or telegram does not necessarily prove itself, 
and that there must be some evidence of the handwriting of the person 
whose name is signed to it, or some other proof of his signature to the 
letter, or of his authority for the sending of it, or other proof of its gen- 
uineness, and that without such proof there is nothing to show that it 
was not the act of a stranger. Any other rule might open wide the door 
to fraud and imposition, Lockhart on Evidence says, at section 96; 
“Before letters are admissible in evidence there must be some proof 
that they are genuine. They may be identified by the writer, the hand- 
writing of the writer may be proved, etc., but some satisfactory proof 
of their authenticity is absolutely essential,” citing McLeod v. Bullard, 
84. N. C. 515; Michael v. Foil, 100 N.C. 178; Rencher v. Aycock, 104 
N.C, 144; Trust Co. v. Benbow, 1385 N.C. 303; Edwards v. Erwin, 
148 N.C. 429... 

We held in Tyson v. Joyner, 139 NX. ©, 69, that the introduction of 
a note with the name of a party endorsed on it is no evidence by itself 
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that he endorsed it, which was approved in Bank v. Drug Co., 152 N.C. 
142; Worth Co. v. Feed Co., 172 N.C. at p. 342; Midgette v. Basnight, 
173 N.C. 18; Moon v. Simpson, 170 N.C. 335. There must be proof 
of the handwriting or other evidence of its genuineness. It was not 
shown here that the letter in question was part of a correspondence be- 
tween Dellinger and Aldrich or that it was a reply to a letter from Del- 
linger, nor is there any circumstance of sufficient probative force shown 
to make even a prima facie case of its authenticity. It was just as- 
sumed that Aldrich sent it because his name was subscribed to it, 
which he testified was not his signature, and there is other evidence to 
show that it is not. 
(548) The plaintiff contends that the letter was harmless, if incom- 
petent, but we do not agree with him. There was positive testi- 
mony to the effect that Dr. Smith had not been employed by the de- 
fendant, and that the latter was not responsible for his acts. The con- 
tents of the letter tended to show that he was not dealing indepen- 
dently with the employees, as contended by the defendant, but that he 
was in the defendant’s employ, as if the letter is genuine it showed de- 
fendant’s interest in having the money paid Dr. Smith, and that it was 
not merely a stakeholder, as between the parties, or only an intermedi- 
ary. It was introduced, of course, for that reason, and must have had 
much weight with the jury. When properly considered, it was a strong 
piece of evidence, if not the strongest the plaintiff introduced, and not- 
withstanding the positive statement of Dr. Smith that he was not em- 
ployed by defendant, and of Aldrich that the doctor had no connec- 
tion whatever with the company, it undoubtedly contributed to the 
result, which was contrary to the direct and positive testimony of these 
witnesses. It may be that the verdict is correct, but we cannot know 
whether it is or not when it was allowed to be influenced by incompe- 
tent evidence. It would appear that plaintiff thought it was valuable 
evidence to contradict defendant’s version of the business connection 
between it and the surgeon, and it was stated here, without contradic- 
tion, that it was so used in the discussion before the jury. 

The two cases (Phillips v. R.R., 17 L.R. Anno. (N.S.), 1175, and 
Nations v. Lumber Co., 48 L.R. Anno. (N.S.), 535) cited by the plain- 
tiff as showing that the letter was harmless are very different in their 
facts from this case. In both of them there was no dispute as to the 
employment of the surgeon by the defendants and the question was as 
to the extent of the company’s liability for their acts.. In one of them 
the surgeon was specially employed by the defendant, and in the other 
he was employed in a hospital owned by the defendant. Collecting the 
fees monthly by the company, in each of those cases, was only a 
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method of reimbursing itself for the salary or compensation it was 
bound by its contract to pay the surgeon. The contract in the Nations 
ease as the Court says, showed that “beyond making the weekly con- 
tribution, the employees took no part in procuring medical aid. The 
company retained that function in its own hands.” In the other case it 
was clear that the company also retained that function, as it owned the 
hospital in which the doctor was employed. Those two cases were like 
Guy v. Lanark Fuel Co., 48 L.R.A. (W. Va.), 586, where it is said 
in the first head-note: “A master who employs a physcian to treat his 
employees, and collects small monthly fees from their wages, all of 
which he turns over to the physcian as his compensation, is not lable 
for the physician’s malpractice unless he is negligent in selecting 

or retaining him.” And in the opinion at page 538: “To entitle (549) 
plaintiff to recover, it is necessary to prove two things: (1) That 

the malpractice of Dr. Nelson was the proximate cause of her injury; 
and (2) that defendant was negligent in selecting and in retaining him. 
Defendant was under no legal obligation to provide a physician and 
surgeon for its employees; but having assumed to do so, it was bound 
to exercise reasonable care to select a competent and skillful one.” 

In our case the question relates solely to the employment of the phy- 
sician, and not to the company’s liability for his acts. The case, there- 
fore, is within the rule we have stated and which was applied by this 
Court to facts similar to those in this case in Beard v. R. R. 143 N.C. 
140, where it is said: “Among other testimony regarding the discharge 
of plaintiff, defendant proposed to introduce two letters purporting to 
be signed by the plaintiff which he denied writing or sending. Defend- 
ant’s witness, assistant superintendent, testified ‘that he received in due 
course through the mail the letter,’ etc. The letter was upon plaintifi’s 
objection excluded. We concur with his Honor’s ruling in this respect. 
While it is well settled that where it is shown that a letter was ad- 
dressed, stamped, and mailed, there is a presumption that it was re- 
ceived by the addressee, it cannot be that the receipt of a letter pur- 
porting to be signed by a person is any evidence that it was written 
by such person. No authorities are cited to sustain the exception.” See, 
also, Foushee v. Owen, 122 N.C. 360. 

There is another exception, which need not be considered as it may 
not be again presented. 

New trial. 


Cited: Arndt v. Insurance Co. 176 N.C. 635; Woody v. Spruce Co., 
178 N.C, 592; S. v. Boswell, 192 N.C. 151. 
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©. J. JULIAN v. J. S. DANIELS... 
(Filed 15 May, 1918.) _ 


1. Register of Deeds—Marriage License—Statutes—Reasonable Inquiry— 
Evidence—Questions of Law. oe ae 
The question of reasonable inquiry to be made by the register of deeds 
as to the age of the woman for whom a marriage licence is requested, or 
as to the consent of those required by the statute, Revisal, sec. 2088, is 
one of law when the evidence is not conflicting. = 


2. Same—Consent—Penalty. 

Where the uncontradicted evidence tends only to show that a register 
of deeds issued a license for the marriage of a woman under 18 years of 
age without the consent of her father, who lived about 20 miles distant, 
was well known in his community, accessible by telephone, and solely 
upon the oath of the prospective groom and his friend, unknown to him, 
and that he only made further inquiry of one person known to him, who 
was unaware of the information desired: Held, such inquiry was not 
reasonable under the statute, as a matter of law, and the register of deeds 
is liable for the penalty at the suit of the father. Revisal, secs. 2088, 2090. 


APPEAL from Cline, J., at the August Term, 1917, of Davi. 
Civil action to recover of defendant, the register of deeds of 
(550) Davis County, the penalty of $200 allowed by the statute, sec- 
tion 2088 and 2090 of the Revisal, for having issued a marriage 
license for plaintiff’s daughter. Nona Thelma Julian, then about 16 
years of age, to one Floyd Kincaid without the consent of her parents 
and without reasonable inquiry as to her age, she being at the time un- 
der the age of 18. There was no claim or evidence that any written 
consent had been given by the parents, guardian, etc., and on the 
issue as to reasonable inquiry the material testimony was as follows: 
“C, J. Julian, the plaintiff: I live in Rowan County, six or seven 
miles from Cooleemee, N. C., and have been living around there jor 
twenty years. My daughter, Nona Thelma Julian, who was married 
to Floyd Kincaid on the 14th day of April, A.D. 1917, was born on 
23 March, 1901, and was just a little past sixteen years of age at the 
time of her marriage. A few weeks after the birth of Nona Thelma 
Julian, my wife, in my presence, entered her name and the date of her 
birth in the family Bible, and this (exhibits the family Bible and testi- 
fies that the name is correct) is the entry she made: Nona Thelma 

Julian was born March the 23, 1901.’ 

“Floyd Kincaid had been to my house to a party, but I did not know 
that he was going to see my daughter, Nona Thelma Julian. I found 
on Sunday, after they had obtained marriage license at Mocksville, 
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N. C., to get'married, that they were married. It was a run-away mar- 
riage and I did not give my consent. I called for the register of deeds 
at Mocksville N. C., over the telephone and a man answered who said 
he was the register. of deeds for Davie County. I asked him if Floyd 
Kineaid had secured nernaee hcense for Nona Thelma Julian, and he 
said he.did. : 

UC roascexaiiigat ane My antes and Floyd Kincaid lived near 
Second Creek Branch in Rowan County, N. C. I had nothing against 
him and did not threaten to run my daughter away from home. He did 
not visit my home; was only there one time. If other times, he slipped 
in.. I could not tell you how they are getting along; we are peaceable. 
G. D. Daniels, witness, is a first. cousin to my daughter. He lives three 
miles from me around the road, and has been living there for two years. 
I have married twice, and Nona Thelma Julian is the daughter of my 
first wife.” 

Grover Se ieeood! aw ines ie ihe plaintiff testified as fol- (551) 
lows (direct examination): “I live in Davie County. On or 
about the 14th day of April, 1917, in company with J. C. Shepard, Mr. 
Barnes, Kincaid and Daniels, Floyd Kincaid applied for license to 
marry Nona Thelma Julian. The register of deeds called me in from the 
machine and asked me if I knew the parties applying. I told him that I 
knew Kincaid, but I did not know the girl, Nona Thelma Julian, and 
that I did not know the witness Daniels, and that I did not know the 
girl’s age, 

Cross-examination: “I have known Floyd Kincaid about eight years 
and Mr. Daniels, the defendant, about seven years. I never knew C. D. 
Daniels, the witness, at all. I went to school with Floyd Kincaid one 
winter, and think he was about 21 years old, and he is all right as far 
as I know.” 

Redirect examination: “I did not know the girl, and there was no 
one there who did know her.” | 

Recross-examination: ‘“The witness G. D. Daniels was in the ma- 
chine and said that was his name, but I did not know him.” 

The witness Swicegood was inte recalled by the court and testified 
further as follows: 

Question by the Court: “What did the register, Mr. Daniels, say to 
you?” Answer: “He came to the door and called to me to come in, and 
I went in and he asked me if I knew the parties applying for Hcense, 
and I told him I knew Kincaid and did not know the girl or the other 
witnesses, and he asked me if there was any trouble, and I told him 
none that T knew of.” 
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Q. (By the Court): “Was there anything else said?” A. “Not that 
I remember.” 

The defendant, a witness in his own behalf, testified as follows: 

“J. S. Daniels, the defendant, testified as follows (direct examina- 
tion): I have been register of deeds for Davie County for three years. 
I issued a marriage license for Nona Thelma Julian and Floyd Kin- 
eaid. Mr. Kincaid, Mr. Daniels, Mr. Swicegood, and Mr. Barnes and 
another gentlemen in the machine I did not know, came to my house 
about 6 o’clock P. M. I came up to the office with them. Kincaid and 
Daniels came into the office and said there was no trouble; that the 
girl was 19 years old; that they lived near her and had gone to school 
with her, Mr. Swicegood said that he knew Kincaid and that they did 
not run away as he knew of. I swore Kincaid and Daniels on the Bible 
after reading the oath to them. Swicegood said that he had known Kin- 
eaid for seven or eight years, and that he, Kincaid, was a good man 
as far as he knew; that he did not know the witness G. D. Daniels. 

“The oath taken by Kincaid and Daniels was as follows: 
(552) “FF, A, Kincaid and G. D. Daniels, being duly sworn, say 
that the parties applying for license are of lawful age and that, 
so far as he is informed and believes, there is no lawful cause or im- 
pediment forbidding said marriage. 
F. A. KINCAID 


G. D. DanIeEts 


“Sworn to and subscribed before me, this 14 April, 1917. 
J. S. DANIELS.” 


Cross-examination: “I had closed my office and was at home in the 
afternoon when a man by the name of Kincaid came to my home for a 
marriage license. I did not know him and did not know where he lived. 
I have parties who live in town to come as late as 9 o’clock P. M. for 
license. I knew some of the parties in the crowd, but did not know the 
girl. They said they lived in this county. The only one in the crowd 
whom I knew was Mr. Swicegood, and he told me he did not know the 
girl Nona Thelma Julian. I knew there were telephones, but did not 
telephone to Cooleemee or any other place, and did not ask the sheriff 
of the county concerning it. I thought all the parties were citizens of 
Davie County and lived near Cooleemee, N. C. I did not think it my 
duty to make any inquiry other than taking their oath and having 
them sign the same. I did not think it was my duty to find some one 
who knew the girl. I made no further inquiry except taking the oath of 
Mr. Kincaid and Mr. Daniels, I never swore Mr. Swicegood.” 
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Redirect examination: “I asked George Daniels if he knew her age, 
and he said she was his first cousin and that he had known her all his 
life.” 

Plaintiff also introduced the family Bible. 

On the issue as to reasonable inquiry, his Honor was of opinion and 
so construed the inquiry that, on the entire testimony if believed by the 
jury, including that of defendant, no reasonable inquiry had been 
made. There was verdict for plaintiff; judgment, and defendant ex- 
cepted and appealed, assigning for error chiefly: (1) The charge of his 
Honor on the second issue as indicated. (2) For that, on the facts in 
evidence, the question of reasonable inquiry should have been submit- 
ted to the jury. 


T. Frank Hudson, J. G. Hudson, and T. G. Furr for plaintvff. 
A. G. Grant, Jr., for defendant. 


Hoxe, J., after stating the case: There is no substantial difference 
in the testimony relevant to the issue, and, under our decisions on the 
subject, his Honor correctly held that the question of reasonable in- 
quiry was one of law for the court. Gray v. Lentz, 173 N. C. 346; 
Joyner v. Harris, 157 N C. 296; Furr v. Johnston, 140 N.C. 157; (5538) 
Joyner v. Roberts, 114 N.C. 389. And, on the record and facts in 
evidence, we concur also in his Honor’s ruling that in this instance no 
reasonable inquiry was made. We have held in several well considered 
cases that where a matter of this kind necessarily depends upon in- 
quiry, the register of deeds must seek his information from persons 
known by him to be reliable, or, if unknown, identified and approved 
by some reliable person known to be reliable. Assuredly so when, as 
in this case, such sources of information are open to him and readily 
accessible. 

This test of responsibility, laid down by Associate Justice Connor in 
Trolinger v. Buroughs, 1383 N.C. 312, as the proper construction of 
the statute and the fair deduction of the cases interpreting the same, 
was again formally stated by the same learned judge in Furr v. Johns- 
ton, 140 N.C. 157, and has been repeatedly approved and applied by 
the Court in sustaining recoveries for this penalty. Gray v. Lentz, 
supra; Joyner v. Harris, supra; Morrison v. Teague, 148 N.C. 186 
Agent v. Willis, 124 N.C. 29; Cole v. Laws, 104 N.C.651. 

In illustration of the position, it was held in Morrison v. Teague, 
Associate Justice Brown delivering the opinion, that “In an action 
against a register of deeds to recover the penalty under Revisal, sec. 
2090, for issuing a marriage license contrary to its provisions, where 
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the uncontradicted evidence showed that the register took the word of 
the prospective bridegroom and his friend, neither of whom he knew, as 
to the age of the young lady, and made no further inquiry of any one, 
the court should have given the plaintiff’s prayer for instruction that as 
a matter of law defendant failed to make reasonable inquiry as to the 
age of plaintiff’s daughter.” 

And in Cole v. Laws, supra: “When a register of deeds issues a li- 
cense for the marriage of a woman under 18 years of age without the 
assent of her parents, upon the application of one of whose general 
character for reliability he was ignorant, and who falsely stated the 
age of the woman without making any further inguiry as to his sources 
of information: Held, that he had not made such reasonable inquiry 
into the facts as the law required, and he incurred the penalty for the 
neglect of his duty in that respect.” 

And in Joyner v. Harris: “It is not a reasonable inquiry by the reg- 
ister of deeds as to the age of the prospective bride which will relieve 
him of the penalty of Revisal, sec. 2083, forbidding the issuing of a 
license for the marriage of a woman under 18 years of age without the 
consent of the person designated by the statute, for him to rely solely 
upon the answers of those whom he did not know but merely trusted 
because of thelr manner and appearance, their information as to the 

age of the woman appearing to depend only upon what she had 
(554) told them, and when by the exercise of reasonble care and dili- 

gence means of obtaining reliable information could have been 
made available, Cole v. Laws, 104 N.C. 651; Morrison v. Teague, 143 
N.C. 186, ‘cited and applied.” 

In the cases cited for defendant Wales v. Adams, 109 N.C. 481; 
Bowles v. Cochrane, 93 N.C. 398, and others; all of them so far as 
examined, except Harcum v. Marsh, 130 N.C. 154, the register acted 
upon information of parties known to him who professed also to be 
cognizant of the facts and where there was no reason for him to suspect 
the truth of their statements. The case of Harcum v. Marsh, to which 
we were also cited by defendant, has been disapproved in subsequent 
decisions as not being a helpful suide to the true interpretation of the 
statute. Gray v. Lentz, supra; Trolinger v. Boroughs, supra. 

Recurring to the testimony, it appears that this was a run-away 
match where a license was issued by defendant for the marriage of 
plaintiff’s daughter, residing with him at the time, and who was only 
16 years of age; where no consent of any kind had been given and the 
father did not know or have any reason to believe that the young man 
had been paying his daughter attention likely to result in marriage; 
that on the occasion in question a party of four men came to his home 
in an automobile about 6 oclock P.M., after office hours, and ap- 
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phed for license for the marriage of Floyd Kincaid, one of the party, to 
plaintiff’s daughter, Nona Thelma, not present; that the defendant 
practically issued the license on the statements of prospective husband 
and his young friend calling himself G. D. Daniels, neither of whom 
was known to the register; that the witness Swicegood, who was known 
to the register, told him that he did not know the girl nor know her age, 
and that he did not know the witness Daniels; that he knew Kincaid 
and did not know anything against him. It further appeared that the 
father lived at Cooleemee, a village in Rowan County, near the Davie 
County line, and had done so for 20 years past, accessible by tele- 
phone, and no effort was made to communicate with the father or any 
of the girl’s relatives. The witness Swicegood, recalled by the court, 
stated that the register came to the door and called the witness in and 
asked him if he knew the parties applying for license, and that the wit- 
ness replied that he knew Kincaid but did not know the girl or the other 
witnesses and there was no trouble that witness knew of, and defendant 
having testified that Swicegood told him he did not know the girl and 
that defendant “did not telephone Cooleemee or any other place, and 
did not ask the sheriff about it; that he did not think it was his duty 
to make any inquiry other than taking their oath and having them sign 
the same; that he made no further inquiry except taking the oath of 
Mr. Kineaid and Mr. Daniels.” | | 

It has been often shown in our decisions on the subject that (555) 
this requirement of reasonable inquiry is not merely a formal 
matter, which is met by taking the oaths of the husband or other 
parties unknown to the register, but it is expressive of a sound princi- 
ple of public policy designed to protect immature persons from hasty 
and ill-advised marriages, made without the consent of their parents or _ 
guardians or those having properly the care over them. 

Speaking to the question in Agent v. Willis supra, Montgomery, J., 
said: “To all persons who believe that the welfare of human society 
depends largely on the family relation and that the contract of mar- 
riage should be defended by careful and just laws for the purpose of 
guarding against legal impediments and to prevent the marriage of 
those under a certain age when the parties are presumed to be unable 
to contract, the duty of the register of deeds, the officer in our State 
charged with the duty of issuing marriage licenses, seems most impor- 
tant and most solemn. That officer must exercise his duties carefully 
and conscientiously and not as a mere matter of form.” 
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On careful consideration of the facts in evidence, we are of opinion 
that the cause has been correctly tried and judgment in plaintiff’s favor 
should be affirmed. 


Cited: Lemmons v. Sigman, 181 N.C. 240. 





(556) 
J.C. COLE er at, v. T. F. BOYD Et at. 
(Filed 24 April, 1918.) 


1. Mortgages——Purchases by Mortgagee—Fraud—Presumptions—Burden 
of Proof—Issues-—Pleadings. 

Where the mortgagee takes by absolute deed a part of the mortgaged 
land from his mortgagor, fraud or duress is prima facie presumed, and in 
the latter’s suit to redeem, the mortgagee must allege and show that he 
paid full price and without oppression, and upon his failure to do so, no 
issue as to such matter is raised. 


Mortgages—Purchase by Mortgagee—Registration—Vendor of Mort- 
gagee, 
A purchaser for full value after registration of the mortgage from a 
mortgagee who has since taken an absolute deed from his mortgagor, 
acquires no superior right to the land than his grantee had. 


i 


3. Mortgages—-Mortgagee—Outstanding Title—Additional Security. 
An outstanding title to lands afterwards acquired by the mortgagee is 
only an additional security to the mortgage debt. 


4. Appeal and Error—Objections and Exceptions—Briefs. 
Exceptions in the record not set outin appellate’s brief, or in support of 
which no reason or argument is stated or authorities cited, will be taken 
as abandoned by him on appeal to the Supreme Court. Rule 34. 


Instructions—Evidence—Peremptory——Appeal and Error. 
An instruction based upon the findings of the jury upon ponncens 
evidence is not objectionable as peremptory. 


Ss 


APPEAL by defendants from ee J., at September Term, 1917, of 
RICHMOND. 

The plaintiffs, as the jury find, are » the heirs at law of Tony Cole, 
who died intestate in December, 1906, seized and possessed of a tract 
of 185 acres near Hamlet, N. en which he had mortgaged in sundry 
mortgages to the defendant Boyd. While this relation of mortgagor and 
mortgagee existed, Boyd obtained a fee- simple deed from Cole for 100 
acres of the land covered by the mortgages. Boyd sold 10 acres of the 
land which he held under mortgage from Cole to his codefendant, Gor- 
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don, who purchased from mortgagee with notice of the mortgage. These 
facts are admitted in the answer by the defendants. 

The court submitted four issues, the first two of which were whether 
the plaintiffs were the heirs at law of Tony Cole, to which the Jury 
responded “Yes.” The court submitted also these issues: 

3. Did the defendant Gordon purchase the 10-acre tract described in 
the complaint with notice that the defendant Boyd was mortgagee of 
said land from Tony Cole, as alleged in the complaint? 

4, Did the relation of mortgagor and mortgagee exist between Tony 
Cole and the defendant T. F. Boyd from 12 February, 1902, to the 
death of Tony Cole in December, 1906, as alleged in the complaint? 

To both of these issues the jury also responded “Yes.” Upon said 
verdict the court adjudged that the plaintiffs were entitled to posses- 
sion of the land upon payment of the amount due upon said mortgage 
and referred the case to Fred W. Bynum, Esq., referee, to state an ac- 
count of the balance due on said mortgage and to employ a competent 
surveyor to make a plat of the land embraced in said mortgages, with 
the boundaries thereof, and upon the confirmation of said report and 
the payment of the amount ascertained to be due thereon, the defen- ~ 
dants should reconvey said property to the plaintiffs, heirs at law of 
the mortgagor. From said judgment the defendants appealed. 


Manning & Kitchin and Walter R. Jones for plaintiffs. 
Morrison & Dockery and E. A. Harrill for defendants. 


CuarkK, C. J. The brief of the defendants states as follows: “The 
court submited certain issues to the jury with reference to the relation- 
ship of the plaintiffs to their alleged intestate, and gave instructions 
to the jury thereon. We will not discuss any of these rulings assigned 
as errors, because the case is necessarily disposed of, in our opinion, by 
the errors assigned upon the third and fourth issues submitted 
to the jury.” The brief thereupon sets out issue 3, whether the de- (557) 
fendant Gordon purchased the 10-acre tract described in the 
complaint with notice that the defendant Boyd was mortgagee of said 
land from Tony Cole, as alleged in the complaint, contending that said 
issue was not sufficient to dispose of the case. 

The brief further sets out the fourth issue: “Did the relation of mort- 
gagor and mortgagee exist between Tony Cole and the defendant 
Boyd from 12 February, 1902, to the death of Tony Cole in December, 
1906, as alleged in the complaint?” 

The defendants objected to the submission of the foregoing issue and 
assigned it as error, but assign no reason for the objection to either 
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issue. In the. brief, they contend that the purchase of land by a mort- 
gagee from his mortgagor is not void as a matter of law, and that a 
deed froma mortgagee to a third party for land purchased from his 
mortgagor is not invalid, because the mortgage was upon record at the 
time the mortgagee executed the deed to such third party. 

The brief further states that “there are many exceptions and assign- 
ments of error, none of which the defendants desire to abandon; but 
after full reflection, we think the case may be disposed of upon the 
sufficiency of the issues submitted and instructions to the court.” 

The brief submits no argument or authorities upon any other propo- 
sition. Rule 34 of this Court provides: ‘Exceptions in the record not 
set out in appellant’s brief, or in support of which no reason or argu- 
ment is stated, or authorities cited, will be taken as abandoned by 
him.” This has been often cited and upheld by the Court. 

The jury have found that the plaintiffs were heirs at law of Tony 
Cole, the deceased mortgagor. It is admitted that Boyd was mortgagee, 
and that while such mortgagee he bought the land in question from the 
mortgagor, taking a conveyance therefor, and that he conveyed 10 
acres thereof to his codefendant Gordon, who took said conveyance 
with the mortgage at the time on record. Jt 1s not denied that the mort- 
gage has never been canceled. 

If the defendants desired any further or different issues submitted, 
or any other instructions than those given, it was their duty to have so 
asked the court. 

As the case stands, upon the ground chosen by the defendants in the 
brief, the controversy practically presents the question whether, when a 
mortgagee takes a conveyance of the mortgaged property from the 
mortgagor, the burden is upon the defendants to allege and prove that 
he bought for full value and without any influence or oppression ex- 
ercised against the mortgagor. 

The answer does not allege that Boyd bought of the mortgagor for 

full value and without fraud or oppression, and he having ten- 
(598) dered no issue to that effect the judgment of the court directing 

a statement of the account and a reconveyance by the mortgagee 
upon the payment of the balance found to be due on the mortgage debt 
is correct, the amount paid for such conveyance being simply a credit 
to be entered upon the debt. 

It is well settled that when a mortgagee purchases the equity of re- 
demption or takes in an outstanding title, the defendant holds the title 
as additional security for any indebtedness secured by the mortgage. 

When the mortgage is admitted or shown, the burden is upon the 
mortgagee to allege and to show that he took a conveyance of the land 
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from the mortgagor for full value, and that there was no oppression or 
undue influence. In such case, “Once a mortgage always a mortgage” 
apphes, and as the mortgagor is ‘in chains” the court will not throw 
upon him the burden of proving that the transaction was inequitable, 
but the burden is upon the mortgagee to allege and show that the pur- 
chase was for full value, and that no advantage was taken of the mort- 
gagor. : 

The exceptions not discussed in the appellant’s brief are deemed 
waived. The appellants’ brief rest their defense entirely upon ‘“‘the 
errors assigned” upon the third and fourth issues. 

The contention of the defendant is that while the purchase of land by 
a mortgagee is prima facie evidence of duress or fraud, that the Court 
has never held that such deed is void except when the mortgagee buys 
the property at public sale. This is not controverted, but the burden 
was upon the defendant to rebut the presumption by showing the trans- 
action was free from fraud or oppression, and that the price paid was 
fair and reasonable. McLeod v. Bullard, 86 N.C. 210; Jones v. Pullen, 
115 N.C, 471. 

But for the denial in the pleadings that the plaintiffs were the heirs 
of Tony Cole, the court might well have ordered the reference to state 
the account. The plea that Boyd claimed under the Phillips’ deed could 
not avail the defendants in view of the admission that Boyd was mort- 
gagee at the time he took said deed. 

The mortgage of record includes the 10 acres sold to Gordon. Boyd 
testified that there was a balance due him on the mortgaged debt and 
the registration was notice to Gordon. J, James v. Gaither, 938 N.C. 358; 
Harper v. Edwards, 115 N.C. 246. He took the land in the same plight 
and condition as Boyd held it. It was not discharged from the lien of 
the mortgage and he acquired no better title than Boyd possessed. 

The conveyance from the mortgagor to the mortgagee was not void, 
but the burden was upon the defendants to show that the price paid 
was fair and reasonable and that the transaction was free from fraud 
or oppression. In McLeod v. Bullard, 86 N. C. 210, Smith, C. J., 
held that when the mortgagor conveys his equity of redemption (559) 
to the mortgagee but later brings an action to state an account 
and to cancel the deed, the burden of proof is upon the mortgagee to 
show by evidence other than the deed itself that the transaction was 
fair; that he paid full value in order to rebut the presumption of law 
that the conveyance was fraudulent—a mortgagee being ineluded in 
the class of trustees to whose dealing with their cestuis que trustent the 
presumption is applied. | 

This case has often been cited since. In one of them, Jones v. Pullen, 
115 N.C. 472, the Court held: “Where a mortgagee with power of 
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sale deals directly with the mortgagor and purchases from him the 
equity of redemption, there is by reason of the trust relation a pre- 
sumption of fraud which, as decided in McLeod v. Bullard, supra may, 
be rebutted by showing the transaction was free from fraud or oppres- 
sion and that the price paid was fair and reasonable, in which case the 
mortgagor can not avoid the sale.”’ The opinion in this case is by Shep- 
herd, C. J., and is like that in McLeod v. Bullard, a very full and com- 
plete discussion of the subject saying: “This is an inflexible rule and 
not because there is but because there may be fraud.” 

The mortgage in this case contained a power of sale, if that made 
any difference. The mortgagee dealt directly with the mortgagor and 
took a conveyance of the land, 2. e., he bought the equity of redemp- 
tion. In Cauley v. Sutton, 150 N.C. 327, Walker, J., says: “We have 
held that if the mortgagee pays off an encumbrance or buys any out- 
standing title superior to his own, he can not hold it for his own benefit, 
but the act imures to the benefit of him whom he holds as trustee.” 
And further: “If he buys at a sale made in a prior mortgage, he dves 
not acquire the title for his own personal benefit, but merely removes 
an encumbrance and the charge of it as a prior lien, upon the property 
itself; and this is so because he cannot take advantage of his position to 
the injury of those whose interests are committed to his protection. 
Taylor v. Heggie, 88 N.C. 244.” To the same purport, McLeod v. 
Bullard, 86 N.C. 210, approving on rehearing S. c., 84 N.C. 516, which 
held “Where a mortgagee buys the equity of redemption, the law pre- 
sumes fraud and the burden is on the mortgagee to show the bona 
fides of the transaction.” 

The burden of proof was upon the defendants, and they did not ten- 
der any other issues. Nor did they object to the issues tendered, nor did 
they assign any error in the submission of the third and fourth issues 
except a follows: “The defendants objected to the tender of the third 
and fourth issues. Objection overruled and defendants except.” In 
their brief the defendants as a matter of argument contend that the 
third issue is not sufficient to dispose of the case and that the fourth 
issue Was erroneous because the purchase by Gordon from Boyd was 

not void because the mortgage was on record. 
(560) However, as we have seen, the third issue was sufficient to dis- 

pose of the case unless the defendants averred and proved to the 
satisfaction of the jury that the purchase was for full value and with- 
out fraud and oppression and they should have tendered an issue to 
that effect. The answer does allege that the land was conveyed to Gor- 
don by Boyd for fair value. But there is no allegation that the convey- 
ance from Cole to Boyd was for full and fair value and without fraud 
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and oppression. Upon the pleadings the issues submitted were those 
which arose upon the pleadings. 

The instruction given by the court was not as contended by the de- 
fendants a peremptory instruction, but is as follows: “The Jury is in- 
structed that the relation of mortgagor and mortgagee is one of trust 
and confidence; that the mortgagee is trustee; that when a mortgagee 
buys a superior or paramount outstanding title—outstanding in some 
one else—he buys and holds the same for the benefit of the mortgagor 
and holds such title as trustee. And the court therefore instructs the 
jury that the purchase of the title of Robert Phillips by T. F. Boyd on 
14 May, 1996, the relation of mortgagor and mortgagee then existing 
between T. F. Boyd and Tony Cole, then the purchase of such title 
inured to the benefit of Tony Cole, and T. F. Boyd still continued the 
trustee of Tony Cole for the said property and such of it as was not 
sold by both of them. Gentlemen, that is the law as I understand it. 
It has been the law all the time and I give you that instruction. I 
believe I have stated to you that the burden is on the plaintiff to satis- 
fy you by the greater weight of the evidence and you will understand 
that it is only as to the fourth issue that upon all the evidence if you 
believe it, you will answer the issue ‘Yes.’ ” This issue was as to wheth- 
er the relation of mortgagor and mortgagee existed between Boyd and 
Cole down to the death of the latter. 

As to the third issue, the court instructed the jury: “If you believe 
all the evidence in the ease and find the Gordon tract, as it 1s called is 
included within the mortgage deed made by Cole to Boyd, then you 
will answer that issue ‘Yes,’ because registration of the deed would be 
notice to Gordon and everybody else as to what it purports to convey.” 

Upen consideration of all the exceptions, we find. 

No error. 


Cited: Forbes v. Harrison, 181 N.C. 464; S. v. Lea, 203 N.C. 25; 
Harrelson v. Cox, 207 N.C. 652; Byrd v. Waldrop, 210 N.C. 670; Mas- 
sengill v. Oliver, 221 N.C. 134; Atkinson v. Atkinson, 224 N.C. 125, 
126, 131. 
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(561) 7 | 
LANIE LEHUE vy. WESTERN UNION TELEGRAPH COMPANY. 


(Filed 22 May, 1918.) 


1. Telegraphs—Money Orders-—Stipulations—Principal and Agent—Banks 
—Negiligence. 

A stipulation printed upon an application for the transmission of money 
by telegraph, and signed by the applicant, that if the place for the pay- 
ment of the money was not a money order office, the company should be 
allowed to employ a bank to make ultimate payment, as the agent of the 
sender without liability for the neglect of the bank, is a valid and rea- 

sonable one. 


2. Same—Contracts. | 
Where the applicant for the transmission of a money order by tele- 
graph has been correctly told by. the agent of the company that it 
would be necessary for it to employ a bank for its ultimate payment, 
and he makes his application under the printed stipulations that the 
company would not be liable for the neglect of the bank which was made 
the agent of the sender for the purpose; and it appears that the company 
was not in default in performing its duties under the circumstances; 
Held, there has been no breach of contract by the telegraph company 
permitting a recovery against it for mental anguish. 


3. Telegraphs—Torts—Damages—Mental Anguish. 


In order to recover damages against a telegraph company for mental 
anguish for breach of a public duty in negligently failing to promptly 
transmit a money order by telegraph, the damages must reasonably and 
probably. fow from the tort; and where the money is sent by the hus- 
band for the return home of his wife and another telegram is sent later to 
her announcing the death of her mother, which was unknown to the 
parties until then, mental anguish for her failing to receive the money 
in time to attend the funeral of her mother is not recoverable. 


Action, tried before Lyon, J., at October Term, 1917, of Wake, upon 
these issues: 

Did the defendant negligently fail to pay to the plaintiff the sum 
of $11.45 within reasonable time, as alleged in the complaint? An- 
swer: “Yes,” 

What amount of damages, if any, is the plaintiff entitled to recover? 
$750.” 

From the judgment rendered defendant appealed. 


Douglass & Douglass for plaintiff. 
Albert T. Benedict, Pace & Boushall, Tillett & Guthrie for defen- 
dant. 


Brown, J. This cause was before this Court on demurrer to com- 
plaint and is reported in 174 N. C., 332. The demurrer was overruled 
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and the cause remanded for trial. 

We allege to what is held in the opinion on the first appeal, (562} 
but we think the facts brought out fully on the trial present a 
different case from that alleged in the complaint. 

It now appears that plaintiff’s husband deposited the $11.45 with 
defendant at Raleigh between 7:30 and 8 A. M., 22 November. He 
informed the lady clerk that his wife, the plaintiff, was in Black Moun- 
tain without means and that he desired to transmit the money to her 
at once. The plaintiff’s husband testified: “She asked me if my wife 
was known in Black Mountain and she said the money would have to 
go through the bank.” 

The husband then signed the application for the money order, which 
contained the following stipulation: ““When the company has no office 
at destination authorized to pay money, it shall not be liable for any 
default beyond its own lines, but shall be the agent of the sendor, with- 
out liability and without further notice, to contract on the sender’s 
behali with any other telegraph or cable line, bank or other medium for 
the further transmission and final payment of this order.” 

Two very important facts are established: 

1. The plaintiff's husband was informed that Black Mountain was 
not a money order office and that the money must be ae 
through a bank. 

2. That at the time the plaintiff’s husband did not know of his 
mother-in-law’s death} neither did the wife, and consequently the de- 
fendant could have no knowledge of it. 

It appears that the message was promptly sent and the money trans- 
mitted by Battery Park Bank of Asheville and received by the Com- 
monwealth Bank at Black Mountain by 11:20 A. M. of November 22d. 
That bank at once mailed notice to plaintiff to call for the money. She 
failed to do so up to 2 P. M., when the bank closed. Plaintiff appeared 
next morning and received the money. It was 3:30 P. M., 22 Novem- 
ber (after bank closed) that plaintiff received telegram announcing the 
death of her mother. 

It is manifest that there was unreasonable delay upon the part 
of defendant in transmitting the money through its nearest money 
order office at Asheville to the bank of Black Mountain. The reason 
plaintiff did not receive the money before the bank closed was because 
the bank notified her by mail, as it usual, to call for the money and she 
failed. to receive notice in fine to call before the closing hour.. 

- That the plaintiff cannot recover damages for her alleged mental 
anguish for a breach of contract is quite plain. No such damage could 
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have been within the contemplation of the parties when the contract 
was made. At that hour neither the husband nor his wife knew of the 
death of her mother. She did not learn of it until 3:30 P.M. that 
(563) day. 
The plaintiff, however, bases her right to recover ex delicto. 
To justify this plaintiff must show that the defendant has violated a 
public obligation it owed to her and that the damages suffered are 
“such as were reasonably probable under the relevant facts existent at 
the time of tort committed.” This case, 174 N.C. 332. 

We fail to see in the evidence any breach of duty. The defendant 
had the right to establish certain offices as money order offices, and also 
to refuse to establish other offices as money order offices. Black Moun- 
tain was not a money order office, and there is no suggestion that there 
was any obligation upon the defendant to establish a money order of- 
fice there, and particularly in the winter time, when as matter of gener- 
al knowledge, Black Mountain is but a small town andthe receipts 
wholly inadequate to enable the company to make money order 
payments. 

In accepting the message, both the plaintiff’s husband and the de- 
fendant understood that the payment was to be made through a bank, 
and at the time the money was accepted in Raleigh the plaintiffs’ hus- 
band expressly agreed that if the ultimate destination was not a money 
order office, then the telegraph company might employ a bank as the 
agency to complete the delivery, and that the bank would in such a 
case be the agent of the plaintiff, and the defendant would not have 
any liability for the acts of the bank. 

The stipulation printed in the money order application signed by 
the husband contains a distinct provision that if the place at which the 
money was to be paid was not a money order office, then the company 
should be allowed to employ a bank to make the ultimate payment and 
that the company would not be liable for the acts or neglect of the 
bank. The bank was made the agent of the sender for the further 
transmission of the money beyond the defendant’s money order offices. 

There is nothing unreasonable or against public policy in this. The 
defendant did not undertake to contract against its own negligence, but 
only to provide a means which the sender, if he chose to do so, could 
avail himself of for transmission of money beyond defendant’s lines. 
In this there appears an analogy between this case and the case where 
a telegraph company is called upon to deliver an ordinary message at a 
point beyond its lines, when it is compelled to use a telephone company. 
All of the courts, including our own, have held that where these public 
service corporations are not able to make the ultimate delivery them- 
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selves, they have the right to limit their liability to their own lines. 
6 Cyc., 479, and cases cited. 

In a leading case, where this subject is fully discussed, the Supreme 
Court. of Tennessee said: “The other provision embodied in this regu- 
lation is that the telegraph company limits its liability to losses occur- 
ring Gn its own lines. This has usually been. treated as an offer of 
special terms. As such, it constitutes, with the assent of the em- (564) 
ployer of the company, a valid contract. This provision is clear- 
ly just and reasonable. In the absence of a partnership relation be- 
tween them, one telegraph company has no more authority over an- 
other company than an individual has. A telegraph company should be 
entitled, therefore, to contract specially with one who wishes to employ 
it that it shall not be liable for loss occasioned by the act of a connect- 
ing company.” 

But perhaps the most conclusive case is the recent decision of Tele- 
graph Co. v. Carter, 156 8. W., 333, where the Court said: 

“No obligation rested upon appellant to accept a message for points 
beyond its own line, and where it had no office or facilities for delivery. 
37 Cyc., 1664, par. 9; Tel. Co. v. Hargrove, 14 Tex. Civ. Ap., 79. It 1s 
likewise true that it is absolved from lability for default or negligence 
occurring on its connecting line resulting in injury to appellee.” 

Speaking with reference to such stipulations, it is in effect said in 
Cyc., 37 1992, par. 6, that such stipulations are reasonable and valid, 
and will protect the initial carrier against liability for negligence on 
the part of any other company to which the message is necessarily 
transferred, citing a line of cases in note 70 thereunder in support 
thereof. See, also, Jones on Telegraph, where the same doctrine is an- 
nounced, section 446. 

The plaintiff’s husband accepted the defendant’s services to transmit 
the money with full knowledge that 1t had no money order office at 
Black Mountain and that he must use the services of a bank, acting as 
his agent, to get it to his wife. 

Assuming for the argument’s sake that there was a breach of public 
duty by defendant in failing to deliver the money promptly, under the 
facts plaintiff cannot recover mental anguish damages for the reason 
that at the time the tort was committed under the relevant facts then 
existent, such damages could not be reasonably probable to flow from 
the tort. 

Neither the husband, wife or defendant knew that the mother was 
dead and how could it be within the bounds of reasonable probability 
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that her failure to receive the money sent for another purpose would 
cause her mental suffering. 

The motion to nonsuit is allowed. 

Reversed. 





(565) 


WRAR-WELL PANTS COMPANY v. ANNIE E. WEST. 
(Filed 22 May, 1918.) 


Kvidence—Contracts—Principal and Surety—Judgments. 

The plaintiff’s attorney having obtained three judgments for goods sold 
and delivered, had execution issued on all of them, whereupon the de- 
fendant gave a written offer of guarantee of payment if the executions 
were withdrawn, upon certain terms, which were accepted by the attor- 
hey in writing, mentioning specifically all three of the judgments with 
amount of each. The defendant testified that she was aware at the time 
that there were three judgments and executions, and her testimony on 
the trial that she did not understand that she guaranteed one of them, 
was improperly admitied. 


APPEAL by een from Lane, J., at December Term, 1917, of 
BUNCOMBE. 

This action is for recovery of $90 and interest on a written guarantee 
by defendant for payment of a judgment recovered by plaintiff against 
McDowell & Reynolds. Mark W. Brown, attorney for ereditors, ob- 
tained judgment on 4 December, 1916, before a magistrate against 
McDowell & Reynolds in favor of the plaintiff for $90, and at the same 
time two others in favor of Fleishman, Morris & Co. for $348.63. Exe- 
cutions were issued on all three. When the sheriff was about to close 
debtors’ place of business, the defendant (who was sister in law of 
McDowell) sent E. B. Atkinson to see the attorney for judgment cred- 
itors “in reference to defendant guaranteeing the payment of the judg- 
ments which Mark W. Brown had procured before J. D. Dermid, 
Justice of the Peace, so as to have said exccutions withdrawn.” 

The defendant threupon wrote a letter to said Brown 4 January, 
1917, as follows: “If you will extend the judgments that you hold 
against MeDowell & Reynolds for such terms—say they make four (4) 
payments (naming 4 February, 4 March, 4 April, and 4 May) if this ts 
satisfactory to you I will see that these payments are made as per 
agreement. Miss ANNIE E. West.” 

On the next day said M. W. Brown wrote the defendant accepting 
her gurantee, mentioning specifically all three judgments with the 
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amounts and asking that if she did not understand that she was to pay 
these judgments in installments on the dates mentioned, to let him 
know. To this the defendant made no objection. On 6 February said 
Brown wrote her a note again naming all three judgments specifically 
and stating that unless $100 was sent him at once he would institute 
suit. To this the defendant replied: “I sent you today $41.50 on first 
payment of judgments against McDowell & Reynolds. I will ask you to 
extend time for payment of the remainder until the 12th.”: 

The defendant testified that she did not understand that she: (566) 
was guaranteeing this judgment as well as the other two, but on 
cross-examination stated she knew that three judgments had been 
taken by Brown before the justice of the peace at the time she wrote 
him the guarantee on 4 January; that she does not know why she did 
not except this judgment. 

From verdict and judgment in favor of defendant the plaintiff ap- 
pealed. 


Mark W. Brown for plaintiff. 
Vonno L. Gudger for defendant. 


Cruark, C. J. It was error to admit the testimony of the defendant 
that she did not understand she was guaranteeing this judgment in the 
written guarantee she sent Brown, for she testified that she knew there 
were three judgments held by Brown, all taken at the same time, and 
it was to procure the holding up of the levy of the executions upon 
these Judgments that the guarantee was given. 

The court also erred in refusing to charge as prayed by the plaintiff, 
“Tf the jury believes all the evidence in this case, it will answer the is- 
sue ‘Yes, $90 and interest.’ ”’ 

It is elementary that a written agreement can not be changed, al- 
tered, or varied by a contemporaneous parol agreement, and in this 
case, the defendant does not even allege nor put in evidence such 
parol change of the contract, but merely says that she “did not under- 
stand” that she was guaranteeing all three judgments. 

There were other errors, but it is not necessary to discuss them. 

New trial. 
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BLACK MOUNTAIN RAILROAD COMPANY et at. v. OCEAN ACCIDENT 
AND GUARANTEE CORPORATION. 


(Filed 22 May, 1918.) 


Principal and Surety — Indemnity Companies — Contracts — Independent 
Contractors—~Judgments—Payment. 


The directors of a railroad company contracted with its promoter hold- 
ing nearly all of its stock for the construction of a short connecting line, 
who in turn contracted with a partnership composed of himself and his 
superintendent for its construction, and took a policy in the defendant 
company in the name of the partnership to guarantee the turning over 
of the road to the railroad company free from all claims for damages. 
Judgment was obtained against the railroad company for injury to the 
contractor’s employee upon the ground that it could not relieve itself of 
such liability by contract, the defendant guarantee company having been 
notified and taken charge of the suit. Held, the defendant was fixed with 
knowledge and was liable for the amount of the recovery; and the orig- 
inal contractor, having allowed the amount in settlement with the rail- 
road company, is entitled to recover it under the defendant’s policy as a 
liability which “arose by operation of law.” 


Brown, J., dissenting; WaALKeEr, J., concurring in the dissenting opinion. 


AppraL by defendant from Carter, J., at January Term, 1918, 
(567) of MeDoweE tt. | 


Pless & Winborne, H. G. Morrison, and J. J. McLaughlin for plain- 
tiff. 
A. Hall Johnstan, F. W. Catlin, and A. 8. Barnard for defendant. 


Cuark, C. J. Stripped of unnecessary details, the following are the 
facts: The plaintiff railroad company was chartered in 1910 for the 
construction of a railroad from Boonford through Yancey County. The 
promoter and organizer of the railroad company was Charles L. Ruffin. 
The six directors, each holding one share of stock, contracted with said 
Ruffin to build said railroad, he receiving in payment the entire capital 
stock except said six shares. Ruffin subsequently contracted with Ruffin 
& Harris, a partnership composed of himself and his superintendent, 
J. H. Harris, to build a short branch line. Said Harris besides his 
usual salary, was to receive the profits over certain prices agreed upon 
for the work to be done. Ruffin contracted with the railroad company 
to turn over the road free from all claims for damages. He took out a 
policy in the name of Ruffin & Harris to insure them against payment 
of damages sustained by employees while building said branch line. 
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Ruffin seems to have been the Pooh Bah of the enterprise-—nearly the 
whole thing. 

An employee, Gus Forney, being injured, recovered $5,000 through 
his guardian Watson against the railroad company for such damages 
(Watson v. R. R., 164 N.C. 176), this Court holding that though the 
damages were sustained by the negligence of an independent contrac- 
tor, it being a dangerous employment, the railroad company was also 
liable therefor. 

— subsequently the railroad company, having paid the judgment, 
brought this action againist the defendant, claiming to be subrogated 
to the rights of said Ruffin against the accident company by reason of 
the damages which it had paid by reason of the negligence of the con- 
tractor Ruffin. The complaint and summons were amended to make 
Charles L. Ruffin a coplaintiff and to allege, which was not de- 

nied, that Ruffin had reimbursed the company for said loss by (568) 
having the $5,000 deducted from the sums due him by the rail- 

road company, and Ruffin asks recovery against the defendant upon 
the policy upon the ground that the amount recovered by Watson as 
guardian against the railroad company was a liability which, mn the 
language of the policy, “arose by operation of law.” this Court having 
held that the railroad company was liable on account of the negligence 
of the contractor, and the defendant having been notified had taken 
charge of the action brought by Watson, guardian of Forney, and had 
defended till judgment, and on appeal in this Court, and was thereby 
fixed with knowledge and liability for the amount of such recovery. 
R. R. v. Accident Corp., 172 N.C. 637. 

The strength of the defendant’s contention is that 1t did not agree to 
save Ruffin & Harris from liability to the railroad company, and espe- 
cially did not agree to be responsible on Ruffin’s contract to hand over 
the railroad to the corporation free from lability for damages to em- 
ployees. 

This ignores the fact that the railroad company was held liable sole- 
ly because of the negligence, as found by the jury, of the subcontrac- 
tors and that, irrespective of any contract between Ruffin and the rail- 
road company and of any claim for subrogation, that the railroad com- 
pany having paid for the damages caused by the negligence of the sub- 
contractors, Ruffin having reimbursed the railroad company had a right 
to recover such amount upon the policy issued by the defendant to 
Ruffin & Harris because he was the member of the firm, who paid the 
loss, and besides, Harris, upon the record, seems to have been only a 
nominal member. At any rate Ruffin’s receipt to the defendant on pay- 
ment by it to him of the judgment in this case will be a protection 
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against any possible action by Harris, for the subcontractors Ruffin & 
Harris are indebted to Ruffin, as the contractor in chief, for the pay- 
ment by Ruffin to the railroad and the receipt by the railroad to Ruffin 
is a valid debt against Ruffin & Harris, even if Ruffin were not a mem- 
ber of said partnership. ; 

In R. R. v. Accident Corp., 172 N.C. 687, the previous appeal in 
this case, it was said: “When the suit was brought in which this recov- 
ery was had by the employee, the defendant took part in making the 
defense,” and further: “It is immaterial that the indemnity was taken 
out in the name of Ruffin & Harris, for as one of the partnership he is 
responsible to the railroad company for the loss and can require the in- 
demnity company to make the loss good.” Since then Ruffin has paid 
the railroad company the damages, which had been recovered by the 
employee out of the railroad company, and Ruffin is now of course en- 
titled to recover said amount out of the indemnity eens 

Affirmed. 


Brown, J., dissenting: J am of opinion that the legal conclu- 

sions of Mr. Robert L. Ryburn, who has made a very clear and 

(569) comprehensive report in this case, are correct upon the facts as 
found by him and as modified by the judge. 

It is admitted that the policy was issued to Ruffin & Harris, a copart- 
nership, and contracts “to indemnify the assured against loss from Ha- 
bility imposed by law upon the assured on account of bodily injuries, 
ete.” | 

The policy contains the following clauses: 

“Right of Action Against Corporation.—E. No action for the indem- 
nity against loss provided for in section 1 of the insuring agreements 
of this policy shall lie against the corporation, except for reimburse- 
ment of the amount of loss actually sustained and paid in money by 
the assured, in full satisfaction of a judgment, duly recovered against 
the assured, aiter final determination of the litigation, nor unless 
brought thin two years after such final judgment shall have been 

paid. 

“L. No change in the agreements, conditions, or seaienrents of this 
policy, either printed, signed by the general manager of the corpora- 
tion, nor shall notice to or knowledge possessed by any agent or any 
other person be held to waive, alter, or extend any of such agreements, 
conditions or. statements.” 

_ It 1s unnecessary to consider the right of the plaintiff railroad com- 
pany to be subrogated to the rights of Ruffin & Harris under the. policy 
as Charles L. Ruffin, one of the copartners is a party plaintiff to this 
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action and the case may be considered irom the euanepoe of his right 
to recover. | 

It is admitted that the payment made to the railroad company by 
Ruffin was in settlement of the sum paid by the company in discharge 
of the judgment that Forney obtained against the railroad company. 
Forney, although injured in the service of Ruffin & Harris, sued the 
railroad company and obtained judgment against it exclusively upon 
the ground that the work was inherently dangerous and responsibility 
could not be shifted. He never obtained judgment against Ruffin & 
Harris or either of them. 

- The payment by Ruffin to the railroad company was purely volun- 
tary and was in no sense in discharge of a hability imposed by law up- 
on Ruffin & Harris, or either of them. 

What is meant by “liability imposed by law” is shown by the provi- 
sions of the policy itself and it means a liability imposed and evidenced 
by a final judgment at the end of the litigation. By the express stipu- 
lation of the parties as set out in their contract, the defendant con- 
tracted to protect Ruffin & Harris only from liability imposed by 
law on them, and neither Ruffin nor Harris could maintain an (570) 
action against the defendant under the policy until a judgment 
had been duly recovered against them and after final determination of 
the litigation, and they had actually sustained a loss and paid the 
same in money, in full satisfaction of such a Judgment. 

If a suit had been brought against Ruffin & Harris, and either Ruffin 
or Harris had voluntarily paid any amount in settlement of the suit, 
the amount so paid could not be recovered from this defendant, and 
this being so, neither of them can upon any reasonable basis hold the 
defendant for an amount which was paid on a judgment rendered 
against a third party. As stated, all payments made by Ruffin were 
on judgments rendered against the Black Mountain’ Railway Com- 
pany, for which he considered himself liable utnder the contract be- 
tween him and it. 

In Kelly v. London Guarantee & Accident Co, 97 Mo. App., 625, in 
passing on a policy of indemnity issued to a copartnership, the Court 
says: 

“We are of opinion that where the contract of indemnity is to indem- 
nify for the loss occasioned by accidents to employees of a partnership, 
for negligence of the partnership, in order to render an insurer liable, 
the accident must happen to the employee while engaged in work for 
the partnership and by reason of the negligence of the partnership and 
that this must be made to appear by the judgment of the proper court.” 

In an action on a policy of indemnity containing a clause identical 
vith the one quoted, this Court held: “It is necessary for the plaintiff 
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to show that he has sustained the loss he seeks to recover in his action 
against an indemnifier against loss, and not alone that a judgment has 
been obtained against him for an injury to an employee covered by the 
bond.” Lowe v. Fid. & Cas. Co., 170 N.C. 446. 

In order to recover, plaintiff Ruffin must show a final judgment 
against himself establishing that Forney was injured in the service of 
the copartnership and that he has paid such judgment. This he has 
failed to do. 

There is no protense that this requirement of the policy has ever been 
waived. In fact, it could not be waived or abrogated except in the 
manner pointed out in Section L above quoted. 


Cited: Newsome v. Surratt, 237 N.C. 300. 





A. W. BILLINGS v. WILLIAM WILBY. 
(Filed 22 May, 1918.) 


1. Contracts—Telegrams—Offer and Acceptance—Request for Formal 
Contract. 

A subcontractor for constructing a sewer telegraphed an offer to an- 
other, offering him a certain price per running foot to do the work, who 
unconditionally accepted by telegram, adding “Send contract signed at 
once’: Held, the telegrams constituted a definite and binding contract, 
unaffected by the fact that the request for a more formal contract had 
not been complied with. 


2. Same—Confirmation—Inquiry—Instructions—tTrials. 

Where a definite and binding contract for constructing a sewer has 
been made by offer and acceptance by telegraph, evidence that the con- 
tractor again telegraphed his acceptance with the further words, “Wire 
at once if you accept” my proposition, does not indicate his purpose to 
abandon any of his rights under his contract or to reopen the question: 
and where his evidence denies the sending of the later telegram, it is 
proper, under any view of the evidence, as in this case, for the court 
to instruct the jury to answer the issue in the affirmative if they “believe 
the evidence and find the facts to be as testified by the witness and dis- 
closed by the documents produced in evidence.” 


Action, tried before Carter, J., at October Term, 1917, of 
(571) WILKES. 

The action was to recover damages for breach of an alleged 
contract conferring on plaintiff the right to construct the pipeline for a 
sewer from the new Federal building in Wilkesboro, N. C. On denial of 
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the contract. and any and all liability thereunder, the jury rendered 
the following verdict: 

1. Did defendant enter into a contract with plaintiff A. U. Balides 
to employ said Billings to cut the ditch and lay the sewer line at the 
price of 40 cents per running foot, as alleged in the complaint? An- 
swer: “Yes.” 

2. Was the plaintiff able, willing, and ready to do and perform the 
work according to contract? Answer: “Yes.” 

3. Did defendant breach said contract as alleged in the complaint? 
Answer: “Yes.” 

4. What damages, if any, are plaintiff entitled to recover of defend- 
ant? Answer: “$220.” 

Judgment on the verdict and defendant excepted and appealed, as- 
signing for error chiefly a refusal to nonsuit plaintiff and the instruc- 
tion of his Honor on the first issue as follows: “You are instructed that 
if you believe the evidence and find the facts to be as testified by the 
witnesses and described by the documents produced in evidence, you 
will answer the first issue ‘Yes.’ ” 


Hayes & Jones for plaintiff. 
Farley & Hendren for defendants, 


Hoxer, J. There was evidence on the part of the plaintiff tending to 
show that plaintiff, a contractor of extended experience and en- 
gaged at the time in “grading off the foundation” for the new (572) 
Federal building at Wilkesboro, N. C., on 16 February, 1916, re- 
ceived a letter from William Wilby, defendant, then at Selma, Ala.,and 
who had the subcontract for the plumbing and laying the sewer line, 
inviting a proposition from plaintiff for cutting the ditch and laying 
the line, ete., according to survey and specifications which had been 
already made by the government; that on 13 January, 1916, plaintiff 
replied by telegram from North Wilkesboro as follows: 


“Will put in sewer line according to specifications for $500, you fur- 
nish pipe and material North Wilkesboro. Wire at once is you accept 
this. (Signed) A. U. Bruzinas.” 


On same date defendant sent by wire a night letter as follows: 


“Forty cents per running foot is best I can do, I furnish pipe and you 
cement. I can do it myself for less than this, but want it put in before 
my man comes. If I cannot get it for the above amount, will wait and 
put it In myself. | 
(Signed) Wuniiam Winey.” 
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To this plaintiff replied by telegram at 10:40 A. M., 14 January: 
“Night letter received. Will accept. Send contract signed at once.” 


That plaintiff was ready, able, and willing to do the work and had 
the hands and tools there for the purpose, and on the night before he 
was to begin, which was several days after plaintiff’s last message, 
plaintiff received a telegram from defendant to the effect that he would 
advise plaintiff in a day or two about the work; that defendant never 
did advise plaintiff further about it, but soon thereafter undertook the 
work himself, ete.; that plaintiff’s damage in the loss of the contract 
was about $250. | 

On matters relevant to the issue, defendant introduced his own depo- 
sition to the effect ‘“‘that he was plumber resident in Selma, Ala., and 
bad a subcontract for installing the plumbing and sewer for the build- 
ing, and, in addition to the telegrams already in evidence, there was 
attached to his disposition two other telegrams in terms as follows, one 
purporting to be from plaintiff to defendant, dated 18 January, 3 P.M.: 


“T accept your sewer proposition. Wire at once if you accept mine. 


Start work at once in the morning. (Signed) A. U. Bruuine:.” 
(573) And another from defendant to plaintiff: 


“Will advise you within next few days regarding sewer prop- 
osition. (Signed) Wuiu1am WILBY.” 


In reference to the additional telegrams attached to the deposition 
and purporting to be from plaintiff, “I accept your sewer proposition. 
Wire at once if you except mine. Start work in morning,’ plaintiff 
recalled, testified that he did not send nor authorize any one else to 
send such a telegram. On perusal of this evidence, we are clearly of 
opinion that a definite contract to let the work in question was con- 
stituted between these parties by the telegram of plaintiff, dated 14 
January, in reply to defendant’s night letter and in terms: “Night let- 
ter received: will accept. Send contract signed at once,” and this result 
is not affected by the closing words of the message, “Send contract 
signed,” ete. 

This, by correct interpretation, meaning merely that it was the de- 
sire and preference of the plaintiff that the agreement they had made 
should be written out and formally signed by the parties, and it is the 
recognized position here and elsewhere that, when the parties have 
entered into a valid and binding agreement, the contract will not be 
avoided because of their intent and purpose to have the same more 
formally drawn up and executed and which purpose was not carried 
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out: Gooding v. Moore, 150 N.C. 195; Teal v. Templeton, 149 N.C. 32; 
Sanders v. Pottlizer Bros. Trust Co., 144 N.Y. 209; Clark on Con- 
tracts, 2 Ed., 29, and authorities cited, 

In Moore’ $ case, supra, it was held that “when sie to an ia con- 
tract. contemplate a subsequent reducing of it-to writing as a matter of 
convenience and prudence and not as a condition precedent, it is bind- 
ing on them through their intent to formally express the agreement in 
writing was never carried out.” 

And in 144 N. Y., supra, “If the correspondence and telegrams be- 
tween the parties sorter all the details of a contract, it is enforcible 
though they intended that their agreement should be formally expressed 
in a single paper which, when signed, should be the evidence of what 
already had been agreed upon.” 

This being the correct position, we must approve his Honor’s charge 
on the first issue that, “if the jury believe the evidence and find the 
facts to be as testified by the witness and disclosed by the documents 
produced in evidence, you will answer the first issue ‘Yes.’ ” 

The parties having entered into definite contract by the message 
from the plaintiff of date 14 January, the additional message introduced 
by the defendant, even if genuine, evinces no purpose to abandon any 
rights he had acquired or to reopen the question of what had been done 
between them, and if it were otherwise, the charge of his Honor, 
when poneidered in reference to the testimony and the conditions. (574) 
presented, could only mean and was clearly intended to mean 
that if the parol evidence given by plaintiff to the effect that. he had 
never sent: this telegram or authorized any onc else to do so, should be 
accepted by the jury and the fact so found, such message should not 
be allowed to affect. the determination of the issue, 

On the record, we find no error in the charge or in the refusal of 
the: motion to nonsuit, and the pice ewan must. be: aie 


Cited: Wilkins v. Cotton Mills, 176 Ne 80" . | 





| (575) 


ae Gs YOWMANS vy. THE CITY OF HENDERSONVILLE. | 
. (Filed 28 May, 1918.) 


1: “Municipal Corpor Se eies ata ecensmaiects ana: Sidewalks— 
‘Surface Waters—Negligent Construction-——Damages. : 


- A municipal corporation is not ordinarily: responsible in: ‘dantiages for 
the increase of water Upon an abutting owner in regard ‘to the flow and 
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. disposal of surface water incident to the grading and pavements of it 
streets, acting in pursuance of legislative authority, unless there has beet 
negligence on its part which caused the damages complained of. 


2. Same—Dedication of Streets—Powers Conferred. 

The right of a municipality to change the grade of its streets and im 
prove them according to modern and generally approved methods passes 
to the municipality in the original dedication and may be exercised by its 
authorities as the good of the publie may require, subject to the condition 
that it be exercised with proper skill and eaution; and if, in a given case, 
or as if may affect the property of some abutting owner, there is a breach 
of duty in this respect causing damage, the municipality may be held 
responsible. 


3. Municipal Corporations-——Cities and Towns—Surface Waters—Negli- 





While municipal corporation may ordinarily pave and grade their 
streets without liability for an increase of surface water naturally falling 
on the lands of a private owner, where the work is properly done, they are 
not allowed, from this or other cause, to concentrate and gather such 
water into artificial drains and throw them on the lands of an individual 
owner in such manner and volume as to cause substantial injury to same 
without making adequate provision for its proper outflow, unless compen- 
sation is made, and for a breach of duty in this respect an action will lie 
against them. 


4. Same—Trespass—~Nuisance—Contributory Negligence. 

An injury to the land of an abutting owner on the street of a munici- 
pality by the negligence of the city in failing to provide a proper outflow 
for the surface waters it had concentrated and discharged on the land 
from the grading and pavement of its street is in the nature of a tres- 
passer nuisance, and the doctrine of contributory negligence does not 
always in strictness apply. 


5. Municipal Corporations—cCities and Towns——Surface Waters—Drains—— 
Connecting Pipes—~Liability—Storms. 

In this action against a municipality for concentrating the surface 
water in grading and paving its street upon the land of an abutting owner 
to his damage, there was evidence tending to show that the city had placed 
a subsurface drain on the plaintiff’s land, running beneath his dwelling, 
insufficient to carry off the water, and on the other hand that the injury 
was solely caused by insufficient and improperly laid connecting drain 
pipes placed by the plaintiff to carry off the water from his remaining 
land. The damages sought were caused by the rising of water in plain- 
tiff’s dwelling, ete.: Held, the defendant’s liability depended chiefly upon 
whether the injuries sustained were likely to result and did result under 
and from defendant’s negligence in placing an insufficient subsurface 
drain pipe, under the conditions presented, with regard to whether the 
defendant had made adequate provision for the surface water under all 
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ordinary rains and storms likely to occur, whether the injuries com- 
plained of were entirely caused by plaintiff’s own default in negligently 
laying his connecting drains. 


6. Municipal Corporations—Cities and Towns—Surface Waters—Negli- 
gence—Measure of Damages. 

Where a municipal corporation is liable in aatiaees to the land of an 
owner abutting upon the street, caused by its negligence in failing to pro- 
vide a sufficient drain to carry off the surface waters, a recovery May be 
had of such as may have directly resulted from the defendant’s wrong, and 
all consequential damages which could reasonably be expected to occur, 
and did occur, under the conditions existing at the time. 

7. Municipal Corporations — Surface Waters — Negligence —- Damages — 
Duty to Minimize. 

Where a municipality has damaged the land of an abutting owner upon 
the street by reason of its failure to construct an adequate drain pipe to 
carry off the surface waters from the street, such owner is not required to 
minimize his damages by running a counter drain, or incur substantial 
expense in the protection of his property when it is largely experimental 
in its nature and might result in incurring liability to a lower proprietor. 


Action, tried before Lane, J., and a jury, at Spring Term, 1917, of 
HENDERSON. e 

The action was to recover damages to plaintiff’s house and lot abut- 
ting on Fourth Avenue in Hendersonville, N. C., claimed to have been 
caused by wrongfully diverting water upon the same by defendants, 
engaged in grading and paving the streets of the town. There was also 
allegations with supporting evidence, on the part of plaintiff, that de- 
fendant in such work had wrongfully and negligently concentrated the 
surplus water of the streets and thrown same upon plaintiff’s lot, caus- 
ing damage to the lot and the house situate thereon. 

On the part of defendant, there was denial of any wrongful (576) 
diversion of water or any wrongful or negligent concentration of 
water, etc., and allegations that any damage suffered by plaintiff was 
caused by ‘her own wrong and negligence in so laying drain pipes on 
her lot that the flow of water upon same was obstructed, causing the 
damage complained of. 

On issues submitted, the jury rendered the following verdict: _ 

1. Was plaintiff damaged by the city of Hendersonville in diverting 
water upon her premises, as alleged in the complaint? Answer: “Yes, a 

2. What damage has plaintiff sustained by reason of the Ent of 
the water? Answer: “$800.” 

Judgment on the verdict, and defendant excepted and appealed, aSs-. 


signing errors. 
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A.C. Jones, Staton & Rector, and Smith & ce for plaintiff. 
EL. WwW. Ewbank for defendant. | es 


Hoxgs, J..: There were facts in evidence on the part of plaintiff tend- 
ing to show that she owned and oceupied a residence lot in the city of 
what was formerly the auditorium lot, and before the acts complained 
of the natural flow of surface water in ‘that vicinity was across the rear 
of the lot from east. towards the southwest corner of the same; that 
professing to act under powers conferred by legislative charter, the au- 
thorities of the town at different times had so graded Fourth Avenue, 
and later graded and paved this and other connecting avenues and 
streets of the town, that large quantities of water were diverted from 
their natural flow in and upon plaintiff’s lot, causing damages to same. 

The: evidence of plaintiff further tended to show that defendant, 
through its officers and agents, iad concentrated the water of the street 
and ‘conveyed the same upon plaintiff’s lot by subsurface drains or 
pipes running under plaintiff’s residence, and defendant, by its wrong- 
ful diversion of water and by bithulithic pavements upon its streets 
and avenues, had so increased and accelerated the volume of surface 
water so conveyed to plaintifi’s lot that it overcharged the pipes pro- 
vided for draining off the same, causing said pipes to burst, flooding the 
lower story of plaintiff’s house and causing great damages to same; 
that plaintiff repeatedly complained to the town authorities and made 
appeals that they would make some provision for her protection, and 
such appeals were refused, defendant claiming that they were not 
charged with any duties in reference to plaintiff’s lot and had no right 
of way thereon, and, on repeated and continuous damages suffered, 

plaintiff stopped up the pipes leading under her residence, caus- 
(577) ing the water to back out in the public streets, ete., when de- 

fendants, to relieve the situation, put a large drain pipe around 
the side of plaintiff’s house and which seems, for the present at least, 
to have relieved the conditions presented. 

The evidence on the part of defendant was to the effect that they had 
not diverted any water on to plaintiff’s lot which did not naturally flow 
there, but on the contrary, the action of the authorities in grading and 
paving the streets had relieved plaintiff’s lot of much of the water that 
formerly flowed over her property; that defendant had not built or 
placed the subsurface pipes running under plaintiff’s lot and was in no 
way responsible for their condition; that defendant was not guilty of 
any negligence in the matter, but the pipes as laid or adopted by the 
town ‘and so running under plaintiff’s house and lot were adequate for 
carrying off the water without appreciable harm, and would have done 
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so but for plaintiff’s own wrong in extending these pipes from the back 
of her house about 80 feet to the rear of her lot, and which were laid 
with insufficient fall, and so negligently that same were filled up and 
to such an extent that the water was backed up into plaintifi’s house, 
causing the damage complained oi. 

Upon this, a general statement of the principal facts relevant to the 
inquiry, his Honor in effect, charged the jury that if in grading and 
paving the streets the defendant, through its officers and agents, had 
diverted upon plaintiff’s property more water than would naturally 
flow there, causing damage, the plaintiff would be entitled to recover. 

Such a principle has been approved here in determining the proprie- 
tary rights of individuals or public-service corporations both in refer- 
ence to natural watercourses and surface waters when collected into 
artificial drains, etc. Barcluff v. R. R., 168 N. C. 268; Briscoe v. Park- 
er, 145 N.C.14; Mizzel v. McGowen, 125 N.C. 489), but in regard to 
the flow and disposal of surface water incident to the grading and pave- 
ment of streets, a difference rule is recognized, and a municipality, 
acting pursuant to legislative authority, is not ordinarily respon- 
sible for the increase in the flow of water upon abutting owners unless 
there has been negligence on their part causing the damage complained 
of. The right to change the grade of the streets and to improve the 
same, according to modern and generally approved methods, passed: to 
the municipality in the orignal dedication and may be. exercised by the 
authorities as the good of the public may require. It is held in this 
jurisdiction, however, that the right referred to is not absolute, but is 
on condition that the same is exercised with proper skill and: caution’ 
and if, in a given case, or as it may affect the property of some abut- 
ting owner, there is a breach of duty in this. respect; causing ae 
the municipality may be held responsible. 

This rule of liability laid down by the Court in Meares v. (878) 
Wilmington, 31 N. C. 73, has been many times approved in this 
State and is in accord with well-considered authority in other jurisdic- 
tions. Hoyle v. Hickory, 167 N.C. 619-620; Harper v. Lenoir, 152 N.C. 
723; Dorsey v. Henderson, 148 N.C. 423; Jones v. Henderson, 147 N.C. 
120; Churchill v. Commissioners, 48 Neb., 87; Evansville v. Decker, 
84 Ind., 325; Chalkley v. City of Richmond, 88 Va., 402; Perry v. City 
of Wor cester, 6 Gray, 544; 4 Dillion on } Municipal Corporations (5th 
Ed.), sec. 1735. 

On the record therefore, we must hold that, there was error in ‘the 
ruling of his Honor that defendant, was liable for diverting water upon 
plaintiff's land, incident to the grading and paving of the streets, with- 
out regard to the manner in which it may have been done. | 
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In further consideration of the facts in evidence, it is very generally 
held here and elsewhere that while municipal authorities may pave and 
grade their streets and are not ordinarily liable for an increase of sur- 
face water naturally falling on the lands of a private owner, where the 
work is properly done, they are not allowed, from this or other cause, 
to concentrate and gather such waters into artificial drains and throw 
them on the lands of an individual owner in such manner and volume 
as to cause substantial injury to the same and without making ade- 
quate provision for its proper outflow, unless compensation is made, 
and for breach of duty in this respect an action will lie. Patoka Town- 
ship v. Hopkins, 131 Ind., 142; City of Evansville v. Decker, 84 Ind., 
825; Miller v. Morristown, 47 N.J. Eq., 62; Field v. West Orange, 46 
N.J. Eq. 183; VI McQuillan Municipal Corporations, secs. 2710-2711. 
And cases in our own Reports are in full recognition of the principle. 
Davis v. Smith, 141 N.C. 108; Porter v. Durham, 74 N.C. 767, ete. 

While our Court, as shown, has referred the right to recover in 
actions of this character to the general principles of negligence, these 
injuries being in the nature of trespasser nuisance (4 Dillion, sec. 
1735), the doctrine of contributory negligence as administered in this 
jurisdiction may not always in strictness be applied and on the facts as 
now presented, we are of opinion that the question of liability between 
these parties should be determined ‘on this or some equivalent issue, 
whether defendant has wrongfully turned its surface water on plain- 
tiff’s property, causing damage to same'as alleged. And, under appro- 
priate instructions applied to the facts and the principles of law 
heretofore stated, the question of defendant’s responsibility should be 
made to depend chiefly on whether, having gathered and concentrated 
the surface water into artificial drains or sewers, it turned same on 
plaintiff’s property in such manner and such volume that the injuries 
complained of were likely to result, and did result, under and from the 

conditions presented. If so, the issue should be answered ‘‘Yes.” 
(579) If, however, the defendant, in the exercise of due care, had 

made adequate provsion for the surface water under all ordinary 
rains and storms likely to occur, and the mjuries complained of were 
entirely caused by plaintiff’s own default, in negligently laying her 
pipes from her lot to her back fence then there should be no recovery, 
and the issue should be answered “No.” 

If the issue on liability is answered for plaintiff, then she is entitled 
to recover ‘All direct damages resulting from defendant’s wrong and all 
consequential damages which could be reasonably expected to occur, 
and did occur, under conditions existent at the time.” Bowen v. King, 
146 N.C, 385-390, the opinion in the case quoting with approval from 
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Hale on Damages, pp. 34 and 35, as follows: “This last author, in sub- 
stanee, says that wrongdoer is liable for all damages which are the 
proximate effects of his wrong, and not for those which are remote. 
That direct losses are necessarily proximate, and compensation there- 
for is always recoverable. That consequential losses are proximate 
when the natural and probable effect of the wrong.” 

It was urged for defendant that though plaintiff may have suffered 
injury, her damages should be slight for the reason that, at small ex- 
pense, she could have relieved her property from any and all effects of 
the wrong. The general principle is fully recognized with us that, in 
ease of contract broken or tort committed, the injured party should do 
what reasonable care and business prudence requires to minimize the 
loss. Hocutt v. Telegraph Co., 147 N.C. 1938; Bowen v. King, 146 
N.C. 385; Tillinghast v. Cotton Mills, 143 N.C, 268; R. R. v. Hard- 
ware Co., 143 N.C. 54. But it has been also decided that one who has 
been injured by a wrong of this character is not compelled to counter 
drain or- incur substantial expense in protection of his property where 
such a course is largely experimental in its nature and might result in 
incurring liability to a lower proprietor. Roberts v. Baldwin, 155 N.C. 
276; S.c., 151 N.C. 407; Caldwell v. R. R., 171 N.C. 365. 

For the error indicated there must be a new trial of the cause, and it 
is so ordered. | 

New trial. 


Cited: Shaw v. Greensboro, 178 N.C. 429; Elam v. Realty Co., 182 
N.C. 608; R. R. v. Lumber Co., 185 N.C, 238; Mills v. McRae, 187 
N.C. 709; Eller v. Greensboro, 190 N.C. 718; Gore v. Wilmington, 194 
N.C. 456; Monger v. Lutterloh, 195 N.C. 279; Medlin v. Wake Forest, 
195 N.C. 862; Hall v. Trust Co., 200 N.C. 737; Oettinger v. Kinston, 
203 N.C. 846; Broadhurst v. Blythe Bros. Co., 220 N.C. 472; Troitino 
v. Goodman, 225 N.C. 416. 





GUY KIRKMAN v. THEODORE SMITH. 
(Filed 28 May, 1918.) 
1. Estates — Contingent Limitations—Heirs—Children—Statutes—Inter- 
pretation—Death of First Taker. | | 


The statute of 1827, now Revisal, sec. 1581, providing that every con- 
tingent limitation by deed or will, made to depend upon the dying of any 
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- person without,.heirs or heirs of the body, ete., shall be held and inter- 

. preted a limitation, to. take effect when such person shall die, not having 
such heir, . ete., changed the law as it was interpreted prior to 1829, as 
to perpetuities, and the Statute is not only a law validating limitations 
of this character, by referring the “déath without heir or issue” to a 

_ fixed and definite time, but is also regard as a rule of interpretation 
by which the estate of the first taker is to be affected with the contingency 

until his death, unless it clearly appears upon the face of the deed or 
will that an earlier period was intended by the testator for the first 
estate to become absolute. 7 


2. Same—Intent—Vesting of Estates. 
— On, devise of an estate to M. for life, then to G and K., and if they 
should die without bodily heirs, then over, the creation and existence of 
the life estate, without more, does not, of itself, affect the statutory rule 
' of construction as to estates in remainder, and the contingency affecting 
such estates will continue to affect the same till the death of the first 
takers in remainder, Revisal, sec, 1581, 


s. Same—Defeasible Fee—Deeds and Conveyances. 


-A devise to M. “to be hers her lifetime’ and then to G. and K., and if 
thew. should die without any bodily. heirs, “then said land shall go back 
_. to the Flow heirs,” after the death of M. and K., it is Held, that G., who 
is alive; married and having living children, has a fee-simple title to the 
land, defeasible upon his dying without children, and he cannot COVED. 
a perfect title thereto. 


Action, heard on demurrer to complaint before Long, J., at 
(580) Spring Term, 1918, of MECKLENBURG. 

On matter relevant to the question presented, the complaint 
alleged that defendant had entered into a written contract. to pur- 
chase of plaintiff a tract of land of 132 acres at the price of $4,000, 
or to buy one-half at $2,000, if plaintiff could only make a valid title to 
that half; that the title offered by plaintiff depends upon the clause 
in the will of D. W. Flow, executed in 1893, and facts relevant to the 
question as follows: 

“Second. To Margaret G. Kirkman, one tract of land known as the 
Harkey Place, supposed to be about 182 acres, adjoining the lands of 
Mrs. Helena Morrison, J. A. Houston, and joining my home tract; to 
be her lifetime, and then to go to Guy Kirkman and Marvin Kirk- 
man, and if they should die without any bodily heirs, then said land 
to go back to the Flow heirs. I also give to my daughter, Margaret G. 
Kirkman, three hundred dollars.” 

(d.) That Marvin Kirkman died intestate in the year 1903, he then 
being a young man only eighteen years of age, unmarried, and left no 
issue or lineal descendants. 

(e.) That Margaret G. Kirkman died on the second ie of Febru- 
ary, 1918, intestate. 
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(f.) That Guy Kirkman, this plaintiff, is now thirty-one years of 
age, and has a wife and two children, 8 and 10 years of age, respective- 
lye ts : —_ i 
Defendant demurred on the ground that, on the facts as (581) 
stated, plaintiff could not make a valid title. 

Judgment sustaining demurrer and plaintiff excepted and appealed. 


Thaddeus A, Adams for plaintiff. 
Cansler & Cansler for defendant. 


Hoke, J. The question of me between phaser parties was paesented 
to the Court on appeal in a former case, and it was held that, under 
the terms of the will and the relevant facts then existent, the estate 
held and title offered by Guy Kirkman was only a defeasible fee and 
the contract, therefore, which stipulated for a perfect title, could not be 
enforced. Kirkman v. Smith, 174 N.C. 603. This opinion having been 
certified down and judgment entered and the life tenant having in the 
meantime died, the parties contracted and plaintiff instituted the 
present suit, contending that the death of said life tenant had so af- 
fected plaintiff’s estate that a good title could now be made, but we 
are of opinion that on the record the position cannot be sustained. 

Prior to the act of 1827, it was very generally recognized that in a 
devise to one in fee with limitations over, if the first taker die without 
heir or heirs of his body or issue, in terms importing an indefinite fail- 
ure of heirs or issue, the limitation over on such contingency was held 
to be too remote and void under the rule against perpetuities. 

The position, though enforced at times with great reluctance by the 
judges, was considered too strongly entrenched and fortified by prece- 
dent to be disturbed by judicial action, but operating, as it did not in- 
frequently, to frustrate the intention of the testator and destroy the in- 
terests of meritorious claimants, the General Assembly, in 1827, en- 
acted a statute, Revisal, sec. 1581, that as to all deeds and wills exe- 
cuted on and after 15 January, 1828, “Every contingent limitation in 
any deed or will made to depend upon the dying of any person without 
heir or heirs of the body, or without issue or issues of the body, or 
without children or offsprings or descendant, or other relative, shall 
be held and interpreted a limitation to take effect when such person 
shall die, not having such heir, or issue or child, or offspring, or des- 
cendant, or other relative (as the case may be) living at the time of 
his death, or born to him within ten lunar months thereafter, unless 
the intention of such limitation be otherwise and expressly and plain- 
ly declared in the face of the deed or will creating it.” 


618 IN THE SUPREME COURT. [175 


KIRKMAN 0 SMITH. 


In various authoritative cases construing this statute, it has been 
established that it is not only a law validating limitations of this 
character by referring the “death without heir or issue” to a fixed and 

definite time, but it should also be regarded as a rule of interpre- 
(582) tation by which the estate of the first taker is to be affected with 

the contingency until his death unless it clearly appears on the 
face of the deed or will that an earlier period intended by the testator 
for the first estate to become absolute. Kirkman v. Smith, 174 N.C. 
603; Springs v. Hopkins, 171 N.C. 486; Rees v. Williams, 165 N.C. 
201; S. c., 164 N.C. 128; Harrell v. Hagan, 147 N.C. 111; Sain v. 
Baker, 128 N.C. 256; Buchanan v. Buchanan, 99 N.C. 308. 

True, it is fully recognized with us that in case of ambiguity permit- 
ting construction, the law will favor the early vesting of estates, and 
that ordinarily the first taker is to be regarded as the primary object of 
the testator’s bounty and, construing wills in reference to these princi- 
ples, we have also repeatedly held that in certain instances an earlier 
period should be fixed upon for the contingent estate to vest, as in 
Whitfield v. Douglass, ante, 46; Bank v. Johnston, 168 N.C. 314; Dunn 
v. Hines, 164 N.C, 113. | 

But, in these cases, the ruling was made by reason of terms and limi- 
tations in the will having some proper bearing or qualification on the 
estate or interest of the first holder, and none of them, so far as exam- 
ined, will sanction or uphold the position that in wills or deeds coming 
under the provision of the statute, such a result will be affected by a 
vested and preexisting life estate in another. On the contrary, many of 
the cases directly hold that this of itself and without more will not in- 
terfere with the full operation of the statutory rule; that a dying with- 
out issue shall be referred to the death of the first holder of the estate 
affected by the contingency. Wichard v. Craft, present term; Hobgood 
v. Hobgood, 169 N.C. 485; Elkins v. Seigler, 154 N.C. 374; Perrett 
v. Byrd, 152 N.C. 220. And so, in the present instance, there is noth- 
ing whatever which shows or tends to show that an earlier period was 
intended other than the mere fact that a vested life estate is first given 
to Margaret G. Kirkman. 3 

The case of Hilhard v. Kearney, 45 N.C. 221, cited and much re- 
lied on by plaintiff, involved the construction of a will bearing date in 
1775, and expressly exempted from the effect of the statute. In so far 
as wills subject to the statute are concerned, it has been restricted in its 
effects to the question actually decided in that case, to wit, that the 
quality of survivorship annexed to a devise to five tenants in common 
should terminate at the death of the devisor when expressed in the sin- 
gular number, and there was nothing in the clause or elsewhere in the 
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will to show that a suecession of survivorships was intended or that the 
existence of the contingency should extend beyond such death. Buchan- 
an v. Buchanan, supra; Harrell v. Hagan, supra. 

While there is much valuable learning in Hilliard v. Kearney, and the 
case is therefore often cited, there is doubt if it is in any way 
authoritative as to wills or deeds subject to the statutory rule of (583) 
interpretation and, as suggested in the argument of the defend- 
ant, the other decision of like kind cited by plaintiff are either cases 
of wills bearing date prior to the statute or in the two or three since 
that time, they have been disapproved on the express ground that the 
Court had not been sufficiently advertent to the change wrought by the 
law as a rule of interpretation. See Baker v. Sain, 128 N.C. 256. 

And in the recent case of Rider v. Oates, 173 N.C. 569, also cited for 
plaintiff, the decision was made to rest on the ground that the deed of 
trust in express terms provided that the estate to the grantor’s children 
should become absolute, “shall vest absolutely at the death of his 
widow.” And that this was not changed by a subsequent limitation in 
the deed that in the event of all the children dying without issue, the 
said property shall descend to the brothers and sisters, and construing 
these provisions together and so as to give each its proper effect, the 
true intent and meaning of the deed was that the property should go 
to these brothers and sisters only if all of his children died without 
issue before the estate brought directly within the statute: “That the 
deed itself fixed the earlier period for the termination of the contin- 
gency.” 

There is no error and the judgment sustaining the demurrer 1s 

Affirmed. 


Cited: Patterson v. McCormick, 177 N.C. 455, 456; Love v. Love, 
179 N.C. 117; Goode v. Hearne, 180 N.C. 479; Pratt v. Mills, 186 N.C. 
398; Mountain Park Institute v. Lovill, 198 N.C. 648; House v. House, 
231 N.C. 221, 226. 





W. H. FORE y. SYLVA TANNING COMPANY et AL. 
(Filed 28 May, 1918.) 
1. Removal of Causes—Courts—Jurisdiction. 


When a verified petition for removal of a cause from the State to the 
Federal Court, accompanied by a proper bond, has been aptly and duly 
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filed in the former court, with averment of facts sufficient to require a 
removal under the law, the jurisdiction of the State court is at an end, 
without authority to pass upon or decide the issues of fact so raised, but 
only to consider and determine the sufficiency of the petition and the 
bond. 


2. Same—Diversity of Citizenship—Joinder—Petition—Sufficiency. 
Where a plaintiff has used a resident and nonresident defendant for a 
joint wrong, the cause of action, as a legal proposition, must be taken 
and construed as the complaint presents it, and, in such cases, on motion 
--to remove the cause to the Federal court, by reason of the alleged fraud- 
ulent joinder of the resident defendant, the right to removal does not 
arise from general allegation of bad faith or fraud on the part of plain- 
tiff, however positive, but the relevant facts and circumstances must be 
stated with such fullness and detail and be of such kind as to clearly 
demonstrate or Compe! the conclusion nee a fraudulent sonace Bas: been 

made. Ae mos . 


3. Same—Corporations—Resident Employees. 


The plaintiff joined a nonresident defendant Soieanitea: its resident 
general manager and other employees, in his action, as parties defendant 
to recover damages for a personal injury, and alleged with particularity 
that the negligent act complained of arose from the dangerous condition 
of the track under the supervision and control of the general manager, 
on which, through the’ negligent running ofits train by another employee, 
a car had been derailed and thrown against:a brick building within which 
he was. engaged - in the course of his duties to the nonresident corpora- 
| tion, causing the wall of the building to fall, to his. injury: Held,.a peti- 
tion to remove the cause to the Federal court for: the ‘fraudulent misjoin- 
der of the resident defendants with only general averments of their fraud- 
ulent joinder in the action, is insufficient to raise the issues of fact, and 
the cause is: properly retained in. the State court, Rea v. Mirror Co., 
158 N.C. 24, cited and distinguished. ; 


Action, heard on motion to remove the cause into the Fed- 

(584) eral courts by reason alleged. fraudulent joinder of resident de- 

fendants, before Shaw, J., at October, Term, 1917, of Jackson. 

There was judgment in foal Gi the motion and defendant company 
excepted and appealed. 


Walter E. Moore and Alley & Leatherwood for plaintiff. 
C.C. Cowan for defendant. 


Hoxe, J. We have held, in numerous cases on this subject, that when 
a plaintiff had sued resident: and nonresident defendants for a joint 
wrong, the cause of action, as.a legal proposition, must. be taken and 
construed as the complaint presents it and, in such cases, on motion to 
remove the cause to the Federal court by reason of the alleged fraudu- 
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lent joinder of the resident defendants, the right to removal does not 
arise from general allegations of bad faith or fraud on the part of the 
plaintiff, however positive, but the relevant facts and circumstances 
must be stated with such fullness and detail and be of such kind as to 
clearly demonstrate, ‘compel the conclusion” that a fraudulent joinder 
has been made. Hollifield v. Telephone Co., 172 N.C. 714; Cogdell v. 
Clayton, 170 N.C. 526; Pruitt v. Power Co., 165 N.C. 416; Smith v. 
Quarries Co., 164 N.C. 338-55; Lloyd v. R. R., 162 N.C. 485; Rea 
v. Mirror Co., 158 N.C, 24; Hough v.R.R., 144 N.C. 692. 

In H ollifield Vv. Pelephone Co., supra, it was held: ‘Where a nonres- 
ident defendant seeks to remove a cause to the Federal court upon the 
ground of diversity of citizenship, and alleges in his petition that a res- 
ident defendant was fraudulently therein joined to prevent the 
removal, before the State court is under any duty or obligation (585) 
to Surrender its jurisdiction there must be specific allegation of 
the facts constituting the alleged illegal or fraudulent joinder, and it 
is not sufficient to charge generaly or by indefinite averment that the 
joinder 1 is or was intended to be in ee of the nonresident defendant’s 
rights.” 

And like ruling was ee in Sah v, Quarries Co. and Lloyd v. R. 
R., supra. Speaking to the subject in the last cited decision, the Court 
pid: “On this question the authorities are to the effect that when 
viewed as a legal proposition the plaintiff is entitled to have his cause 
of action considered as he has presented it in his complaint (R. R. v. 
Miller, 217 US. 209; R. R. v. Thompson, 200 U.S. 206; Doughtery 
v. R .R., 126 Fed., 239), and while a case may in proper instances be 
removed on the ground of false and fraudulent allegation of jurisdic- 
tional facts, the right does not exist nor is the question raised by gen- 
eral allegation of bad faith, but only when, in addition to the positive 
allegation of fraud, there is full and direct statement of the facts and 
circumstances of the transaction sufficient, if true, to demonstrate “that 
the adverse party is making a fraudulent attempt to impose upon the 
court and so deprive the applicant of his right of removal.” Rea v. 
Morror Co., 158 N.C. 24-27, and authorities cited, notably Kansas City 
R. R. v. Herman, 187 U.S. 68; Foster v. Gas and Electric Co., 185 Fed., 
979; Shane v. Electric Ry., 150 Fed., 801; Knutts v. Electric Ry., 148 
Fed., 73; Thomas v. Great Northern, 147 Fed., 83; Hough v. R. R., 144 
N.C. 701; Tobacco Co. v. Tobacco Co., 144 N.C. 352; Ill. R. R. v 
Hutchins, 121 Ky., 526; Sou. R. BR. v. Gruzzle, 124 Ga., 735. 

“True, it is now uniformly held that when a verified petition for re- 
moval is filed, accompanied by a proper bond, and same contains facts 
sufficient to require a removal under the law, the jurisdiction of the 
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State court is at an end. And in such case it 1s not for the State court to 
pass upon or decide the issues of fact so raised, but it may only con- 
sider and determine the sufficiency of the petition and the bond. Her- 
rick uv. R. R., 158 N.C. 3807; Chesapeake v. McCabe, 213 US. 207; 
Wecker v. Natural Enameling Co., 204 US. 176, ete. But this position 
obtains only as to such issues of fact as control and determine the right 
of removal, and on an application for removal by reason of fraudulent 
joinder, such an issue is not presented by merely stating the facts of the 
occurrence showing a right to remove, even though accompanied by 
general averment of fraud or bad faith, but as heretofore stated, there 
must be full and direct statement of facts, sufficient, if true, to establish 
or demonstrate the fraudulent purpose. Hough v. R. R., 144 N.C. 692; 
Tobacco Co. v. Tobacco Co., 144 N.C. 352; Shane v. Ry., 150 Fed., 
801.” 
(586) And, as showing that we have correctly interpreted the de- 
cisions of the Federal Courts controlling on this subject, in the 
recent case of Chesapeake and Ohio Ry. v. Cockrell, 282 U.S. 146, As- 
sociate Justice Van Devanter, delivering the opinion said: “So when in 
such a case a resident defendant is joined with the nonresident, the join- 
der, even though fair upon its face, may be shown by a petition for re- 
moval to be only a fraudulent device to prevent a removal, but show- 
ing must consist of a statement of facts rightly engendering that conclu- 
sion, Merely to traverse the allegations upon which the liability of the 
resident defendant is rested or to apply the epithet ‘fraudulent’ to the 
joinder will not suffice. The showing must be such as compels the con- 
clusion that the joinder is without right and made in bad faith.” _ 

Considering the record in view of these established principles, we are 
of the opinion that the claim of fraudulent joinder of the individual 
resident defendants has not been sufficiently alleged by the petitioner 
and its application for removal has been properly denied. . 

The basic facts of plaintiff’s injury set forth in the complaint with 
great fullness and detail are to the effect that, in January, 1917, plain- 
tiff, a resident of North Carolina and an employee of. defendant com- 
pany, was engaged in the performance of his duties in one of defen- 
dant’s buildings at Sylva, N. C., his special work being to haul tanbark 
in company’s carts from the sheds into the said mill building; that one 
of the tracks of the defendant company ran close by the side of said 
building, where plaintiff was at work and said track and roadbed had 
been allowed to become and remain in a dangerous and threatening con- 
dition, caused chiefly by leaky pipes and sewers running over and under 
said tracks; that, on the oceasion in question, a train of the company 
heavily loaded with wood was backed along said track in a careless 
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manner by defendant’s employees in charge of same, when at the point 
described, owing to the unsafe and dangerous condition of the track 
and the negligent manner in which the said train was operated, a car 
became derailed, was thrown against the brick and stone wall of the 
building where plaintiff was doing his work, causing same to fall upon 
plaintiff, inflicting serious injuries from which he is now a cripple and 
permamently disabled; that these injuries were caused by the joimt 
wrong and negligence of the defendant company, a foreign corporation, 
and of its resident employees and codefendants, E. L. McKee, presi- 
dent, superintendent and general manager of defendant company, who, 
in the complaint, is alleged to have had immediate charge, supervision, 
management and control of the hands and laborers employed in and 
around said plant, with power and authority to employ and discharge 
such hands and laborers, and of the method, manner and ways in which 
the several departments of said plant were conducted and oper- 

ated, of the upkeep, repairing, and maintenance of the aforesaid (587) 
sidetracks, spurs, and switches, and the running and operation 

of said cars and steam locomotives’; Wade C. Hill, foreman and su- 
perintendent, having immediate charge, supervision and control of en- 
gine and train crews and of the movement of its trains, etc., and also 
of its track crew and force employed to keep the track in safe and 
sound condition; Carse Bumgarner, track foreman, invested by the 
company with the immediate supervision and management and duty 
of keeping up and repairing said tracks; Robert Cordell, the engineer 
engaged as employee of defendant in operating said engine at the time 
when the negligent operation of the train was the alleged cause in part 
of plaintiff’s injury; and the three remaining defendants named, as- 
sisting in the operation of said train, and whose duties and negligent 
breach thereof are also alleged. Having stated the connection of these 
individual and resident defendants, with cause and source of plaintiff's 
hurt, a detailed description of his injuries is set forth and judgment de- 
manded for the joint wrong of the company and its resident employees 
connected with the wrong. 

While the petition for removal contains positive allegation of fraudu- 
lent purpose on part of plaintiff and very full denial of liability on the 
part of defendants or any of them, the allegations bearing on the ques- 
tion of fraudulent joinder are very meager and entirely insufficient to 
justify the Court in holding, from the facts stated, that such traudulent 
joinder has been made or attempted. 

In reference to E. L. McKee, there is, as stated, full denial of liabil- 
ity on his part and of any connection with the acts of negligence com- 
plained of. It is admitted, however, that this defendant is president of 
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the company. It is not denied that he is superintendent and general 
manager, and, while it is averred that his duties as president were 
chiefly in the office of the company, there are no facts or circumstances 
set forth showing that, as president and general manager he is not 
guilty of negilgent default, causing the injury as charged in the com- 
plaint. And in reference to the other defendants, the only allegation 
bearing on the question of fraudulent joinder are as follows: “That 
none of the other defendants were responsible for or connected with, as 
your petitioner is informed and verily believes, any of the acts of neg- 
ligence complained of in the complaint, but were in truth and in fact 
joined as parties defendants to prevent removal of this cause to the 
Federal court, and that as your petitioner verily believes this is ind1- 
cated by the particularity with which the plaintiff alleges the. citizen- 
ship of each of the other defendants in his said complaint.” 

The position and conduct of all of these defendants, as stated in the 

complaint, are set forth as general averments in denial of Jiabil- 
(588) ity of these defendants, but affording no data designed and cal- 

culated to inform and aid the court to a right decision on the 
question of fraudulent joinder. 

We were referred by counsel to the cases of Rhea v. ee Co., 158 
N.C. 24, and Wecker v. Nat. Enameling Co., 204 U.S. 176, as authori- 
ties in sufficient support of defendant’s position. “In the Rhea. case 
a suit against a foreign corporation and a resident employee, after al- 
leging. fraudulent joinder in positive terms and with a full statement of 
the facts and circumstances of the occurrence, the petition averred that 
the resident defendant was an employee holding only a clerical position 
in the office, having no connection with plaintiff or his duties and was 
not on the premises. when the injury occurred.” 

“And in Wecker’s case, after denial of liability and averment. of 
fraud, in an affidavit pnneed to the petition and as part of same, it ap- 
peared that the resident defendant held only a subordinate position as 
draughtsman in the company’s office where he did his work under the 
immediate direction of a superior, and-that he had’ no relationship 
whatever with the injury or the cause of it, and upon these allegations 
the court. very properly held that, if established, they were sufficient to 
disclose a case of fraudulent joinder requiring a present removal and 
that, under the decisions apposite, if plaintiff desired to challenge the 
truth of the averments, he must do so on motion to remand or other 
proper procedure in the Mederal court.’ is ‘Rhea Dv, Mirror Se and au- 
thorities cited. 

In our case, however, the Pies ais teenie nates of the injury are 
set forth very fully/in the complaint; stating the duties of the resident 
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defendants and showing the natural connection of said defendants and 
their employment and service at the time with the cause of plaintifi’s 
injury, and these duties and this relationship are not challenged with 
specific allegations of fact in reference to the same, but are met only 
by general averments in denial of liability, inadequate and insufficient 
to establish fraudulent joinder or to raise an issue in reference to the 
same. There is no error and the judgment denying the application is 
Affirmed. 


Citeds Motors Company v. Motor Company, 180 N.C. 620; Mor- 
ganton v. Hutton 187 N.C. 739; Johnson v. Lumber Company, 189 
N.C. 83; Swain v. Cooperage Co., 189 N.C. 533; Crisp v. Lumber Co., 
189 N.C. 736; Crisp v. Fibre Co., 193 N.C. 81; Cowart v. Lumber Co., 
194 N.C. 788; Givens v. Manufacturing Co., 196 N.C. 380; Hurt v. 
Manufacturing Co., 198 N.C. 4; Trust Co. v. R. R., 209 N.C. 811; 
Clevenger v. Pre: 211 N.C. 248; Hdwards v. R. R., 212 N.C. 64: 
Mills v. Mills, 230 N.C. 291. 





LF ON. JOHNSON Vv. WHSTERN UNION TELEGRAPH COMPANY, 
(Filed 28 May,. 1918.) 


1. ‘Telegraphs — Interstate Messages — Mental Anguish—Federal Law— 
Federal Decisions. 
A recovery from a telegraph company on an interstate message for men- 
- tal anguish alone is governed by the Federal decisions and statutes, and 
thereunder. is not allowed. ; ey ay, 


2. Sisne-sPisaitines —neaminee Nomad Damages, 

Where the complaint in an action alleges damages. for mental anguish 
ar ising from the negligence of a telegraph company in transmitting or de- 
livering an interstate message, and. also payment for the message in con- 
troversy, the toll paid for the message is at least recoverable, and a de- 
murrer is bad. In this case the element of damages upon allegations of 
physical suffering are not passed upon appeal from judgment erro- 
DOOuENy sustaining demurrer to complaint. . a 


__ Action, tried before Lane, J., at April Term, 1918, of Macon. 

. After fe jury was impancled and the complaint: and answer 
ae defendant moved for judgment upon the pleadings. (589) 

The court rendered Judgment dismissing the action. Plaintiff 
excepted and appealed. 
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J.F. Ray, T. J. Johnston, and P. B. D’Orr for plaintyff. 
Merrimon, Adams & Johnston for defendant. 


Brown, J. The complaint alleges, in substance, that on 30 May, 
1916, plaintiff, a resident of Franklin, N. C., was in the town of Kings- 
port, Tenn., at work temporarily as a carpenter; that his wife died and 
his daughter on the morning of 30th May sent him a telegram to 
Kingsport notifying him that his wife died that morning; that the tele- 
gram was sent by defendant and reached Kingsport about 11 o’clock 
a.m. same day; that the defendant negligently failed to deliver said 
telegram after it reached Kingsport until after 6 p.m. 

In consequence of this great delay in the delivery of the telegram, 
plaintiff, avers he was unable to leave Kingsport on the regular passen- 
ger trains during the day, but had to leave on a freight train at mid- 
night, and was greatly delayed in reaching Franklin, N. C., that his 
wife’s body was partially decomposed. 

The plaintiff claimed damages for the mental anguish suffered in 
consequence of the great delay and also finding his wife’s body in such 
condition. 

As the telegram was an interstate telegram, the plaintiff cannot re- 
cover for the mental anguish. This subject is fully discussed by Mr. 
Justice Walker in Norris v. Telegraph Co., 174 N.C. 94 where the 
authorities are cited. In that case it is said: “Following the Federal 
rule, we must hold that as this is an interstate message the plaintiff is 
not entitled to recover damages for mental anguish resulting from the 
defendant’s negligence in not delivering the message in question.” See, 
also, Askew v. Tel. Co., 174 N.C. 261, and cases cited; Western Union 
Tel. Co. v. Brown, 234 US. 542; James v. Tel. Co., 162 US. 650. 

The plaintiff alleges that he suffered damages other than mental 
anguish. He avers that, as the proximate result of defendant’s negli- 

gence, he was compelled to sit up at the station until past mid- 
(590) night and take a freight train, which was without seating ac- 
commodations and unadapted to passenger service, in consequence of 
which plaintiff suffered great physical discomfort and injury. 

Plaintiff further avers that in consequence of defendant’s negligence 
he was compelled to walk from Dillsboro to Franklin at night over a 
rough mountain road, whereby his strength was completely exhausted 
—-so much that he became unconscious on the road. 

It may be that under these various allegations of physical suffering 
the plaintiff may be able to offer proof of some injury the direct or 
proximate result of defendant’s breach of duty. We will not undertake 
to pass on the matter until the evidence 1s in and the facts found. 
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It is evident that plaintiff is entitled to recover the 65 cents he paid 
for the telegram when delivered to him, together with costs of action, 
as defendant admits in its answer by tendering judgment for the same. 

Therefore, his Honor erred in dismissing the action. 

We think the complaint states a cause of action, but as to what dam- 
age the plaintiff may be entitled to recover can best be determined 
when the evidence is in and the facts found. 

We think the court erred in dismissing the action. 

New trial. 


Cited: Hardie v. Telegraph Co. 190 N.C. 47; Lamm v. Shingleton, 
231 N.C. 15. 





H. R. SNIDER v. JACKSON COUNTY. 
(Filed 28 May, 1918.) 


1. Schools—Counties—Taxation—Statutes—Constitutional Law—-Approv- 
al of Electors. 

The building and maintenance of its schools is not a necessary county 
expense, and an act which authorizes a tax levy for those purposes with- 
out provision requiring the submission of the question to the qualified 
voters of the territory or district is invalid. 


2. Same—Constitutional in Part—Indivisible Scheme. 

Where a statute provides for an annual appropriation by a county for 
the maintenance and support of a school, to be collected by a special tax 
levy, taking certain public buildings of the county for the purpose and 
referring to the provisions of a prior act for its government generally, it 
manifests one indivisible scheme for the purpose of establishing the school, 
and its several provisions must stand or fall together as to the constitu- 
tional requirements. 


Appeal from order of Shaw, J., at chambers, 20 July, 1917, from 
JACKSON. 

This action is brought by plaintiff, a resident and taxpayer of Jack- 
son County, to restrain the Board of County Commissioners from 
issuing bonds, levying special taxes, and pledging the credit of 
the county to the establishment of a farm-life school in said (591) 
county. The ground upon which the application for an injunc- 
tion is based in that election has been held, as required by law, 
authorizing the board to incur the indebtedness and. to levy the tax. 
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The court, Shaw, J., presiding in Superior Court of Jackson County, 
continued the injunction to the final hearing. Defendant appealed.’ 


6 deci C. Cowan: for plaintif. 
WwW alter E. Moore and Felix E. Alley for defendants. 


‘ee J. The act of the General Assembly of 1917 undertook to 
provide for the establishment of a farm-life school at Webster, in the 
county of Jackson. The act, among other things, provided that the old 
courthouse and jail in the town of Webster and certain lands, a part of 
the county home farm, be conveyed by the commissioners to the trus- 
tees of the farm-life school. The act also required the commissioners 
to levy an annual tax sufficient to raise $2,500 for the yearly mainte- 
nance of the school. 

The act of 1917 also adopted and made a part of its enactment, as 
applicable to said farm-life school chapter 84 of the Public Laws of 
1911, section 6, of which later act required that there shall be provided 
by bond issue, or otherwise, as equipment for such schools a school 
building, with recitation rooms, laboratories and apparatus necessary 
for efficient instruction, etc., dormitory buildings with suitable accom- 
modations for not less than 25 boys and 25 girls, barn and dairy build- 
ings with necessary equipment, a farm of not less than 25 acres of good 
arable land. Said act of 1911 provided for an election on the question 
of a bond issue and the necessary taxation for the purposes indicated. 

It is manifest that the act of 1917 is one indivisible scheme enacted 
for the purpose of establishing a farm-life school in the county of Jack- 
son. The several provisions of it must stand or fall together. They 
are not severable and distinct, and it is clear that the constitutional 
provisions would not have been enacted without the presence of those 
that are unconstitutional. Claywell v. Comrs., 173 N.C. 657, citing Em- 
ployers’ Liability Cases, 207 U.S. 463-501, and others. 

The act of 1917 contains this provision: “Sec. 5. That the Board of 
Commissioners of Jackson County shall appropriate annually the sum 
of $2,500 for the maintenance and support of said school, and to that — 
end they are authorized to levy a special tax,” etc. 

There is no provision that this tax shall be submitted to the approval 
of the qualified voters at an election. We have held in an unbroken 

line of cases that schools and school buildings are not necessary 
(592) expenses of a municipal corporation. A special tax for hte support 
of public schools to be levied and collected in the counties, cities 
and towns of the State, under the Constitution of this State, must be 
approved by a majority of the duly qualified voters of the territory 
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within which the tax is to be levied. Neither has a municipal corpora- 
tion the right to issue bonds to build schoolhouses or otherwise aid 
public education without such approval. Moran v. Comrs., 168 N.C. 
289; Gastonia v. Bank, 165 N.C. 567; Hollowell v. Borden, 148 N.C. 
255; Wharton v. Greensboro, 146 N.C. 356, and many other cases. 

Under these decisions, the controlling provision of the act of 1917 is 
void, as no such tax can be levied without the approval of a majority 
of the qualified voters of Jackson County; and there is no machinery 
provided in the statue for submitting the matter to a vote at an elec- 
tion. The special tax is essential to the maintenance of the school, and 
without it the entire purpose of the act must fail. 

Section 6 of the act of 1917 provides: “That the said Jackson County 
Farm-life School shall be controlled and governed as set forth m chap- 
ter 84, Public Laws of 1911, which said act shall be applicable to the 
establishment and government of said farm-life school, and all the pro- 
visions of said chapter 84, Acts of 1911, are in full force and effect and 
appheable to said J Bekeok County Farm- life HpeMOO), ce as the same 
is modified by this act.” 

This adds nothing to the key of ie act of 1917. The purpose of 
the latter act was to establish a farm-life school and levy a special tax 
without submitting the matter to the arbitrament of a vote, and, as we 
have seen, this cannot be done. 

The act. of 1911 contains certain administrative provisions for the 
government of farm-life schools generally, and it was desired that such 
provisions and regulations should apply to this particular school,. and 
that is the reason for referring to it and, as far as applicable and incon- 
sistent, incorporating them in the act of 1917. 

No special tax can be levied and no bonds issued under the act of 
1911, by 1ts express terms, without the approval of a majority of the 
qualified voters. . 

We are of opinion, for fie: reasons es that the act of 1917 is in- 
ee and invalid as a whole. Ns | 

OnE: | 
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(593) 
Cc. C. MULL and Wirt, M. L. MULL vV. LOUISVILLE AND NASHVILLE 
. RAILROAD COMPANY. 


(Filed 28 May, 1918.) 


Demurrer—Pleadings—Parties—Misj Sindeh— Hires nailtonds: 


Where the owner of the equitable title to lands in possession thereof 
sues to recover damages thereto for the negligent burning thereof by the 
defendant railroad company, and alleges in the complaint ownership and 
possession, an amendment setting ont his equitable ownership and making 
the holder of the legal title a party defendant is not objectionable for mis- 
joinder of parties and causes of action; and where no answer is filed by 
the new party, and the trust is not denied, the defendant cannot be heard 
to complain. 


Action, tried before. Shaw, J., at November Term, 1917, of CuEro- 

KEE, upon these issues: 
- dl. Is the plaintiff M. L. Mull the beneficial owner of the land de- 
scribed in the complaint, as alleged in the complaint? Answer: “Yes.” 
_ 2, Was said land burned and injured by reason of the negligence of 
the defendant, as alleged in the complaint? Answer: “Yes.” 

3. What damage, if any, is the plaintiff M. L. Mull entitled to re- 
cover of the defendant L. and N.R.R. Co. by reason of said injury? 
Answer: “$300.” 

From the judgment rendered, defendant railroad company appealed. 


Witherspoon & Witherspoon for plaintiff. 
| Marshall W. Bell for defendant railroad company. 


Brown, J. The assignments of error relate exclusively to the ruling 
of the court overruling a demurrer interpreted to an amended com- 
plaint. The original complaint alleged that the feme plaintiff was the 
owner and in possession of the land alleged to have been burned by the 
negligence of the defendant company. This allegation was denied. 

The plaintiff was allowed to file an amended complaint setting out 
her title, and also to make 8. W. Lovingood a party defendant. The 
amended complaint sets out facts which show that the legal title to the 
land is in S. W. Lovingood, but that the equitable title as well as the 
actual possession is in feme plaintiff. 

The defendant company demurred for misjoinder of parties and mis- 
joinder of causes of action. The defendant Lovingood filed no answer. 
We think the demurrer was properly overruled. 

The purpose of the action was to recover damages for negligently 

burning plaintiff’s land. The title to it was put in issue by the 
(594) answer. 
It was proper to amend the complaint by setting out the equit- 
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able title of plaintiff, as well as to make Lovingood, who held the legal 
title in trust for her, a defendant. 

No answer was filed by Lovingood and the trust was not denied. The 
plaintiff had a right to recover upon the strength of her equitable title, 
and it was the better practice to set it out in the complaint. Geer v. 
Geer, 109 N.C. 680; Murray v. Blackledge, 71 N.C. 492; Skinner v. 
Terry, 184 N.C. 305; Farmer v. Daniel, 82 N.C. 152. 

The defendant company cannot be heard to complain because Lovin- 
good was made a defendant, as he filed no answer, raised no issue, and 
is bound by the judgment for damages against defendant company. 

Affirmed. 


Cited: Matthews v. Lumber Co., 187 N.C. 652. 


H. A. OSBORNE anv W. J. FLOWE v. SOUTHERN RAILWAY COMPANY. 
(Filed 28 May, 1918.) 


1. Gasviaxs of Goods—-Live Stock—Negligence-—-Evidence—Questions for 
Jury—tTrials. 

In an action against the carrier for damages for the destruction of a 
shipment of live stock by fire, a prima facie case is made out when the 
plaintiff shows the receipt of the cattle for transportation and their non- 
delivery. 


2. Carriers of Goods—Negligence—Sparks—Origin—Circumstantial Evi- 
dence. 
It may be shown by circumstantial evidence that a spark which caused 
the plaintiff’s cattle to be destroyed by fire while being transported by the 
defendant carrier originated from the defendant’s locomotive. 


8. Carriers of Goods — Negligence - — Bills of Lading — Contracts — Live 
Stock. 
Under the provisions of the “Cummins’ ” Amendment, a common carrier 
may not stipulate in its bill of lading for exemptions from liability for 
damages to a live-stock shipment caused by its own negligence. 


4. Carriers of Passengers—Live Stock—Attendant—-Negligence—Evidence 
—Questions for Jury—tTrials. 

A carrier transporting live stock is not held to the same absolute lia- 
bility to the attendant in the car, a passenger, as it is to the owner of the 
cattle, for damages arising from the destruction of the car by fire; but it 
is Held, the evidence in this case was sufficient to be submitted to the jury 
on defendant’s liability to the attendant, in his action. 
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APPEAL by defendant from Lane, J., at J anuary Term, 1918, of Hay- 
WOOD. 

_ This is an action by plaintiff Osborne for the destruction by fire of 

seven head of high-grade Guernsey cattle, while in transit on de- 
(595) fendant’s road, and the plaintiff Flowe sues for damages because 

of injuries sustained i in the same fire, he being in the car with the 
cattle as a caretaker. 

These cattle were shipped in October, 1916, from Canton, N. C, to 
the Raleigh, N. C., Fair, where they were exhibited and on return 
were burned by the car taking fire near Lexington, N. C. 7 

By consent the two actions were consolidated and tried together. 
From the verdict and judgment in favor of both ener the defend- 
ant appealed. | 


Alley & Leatherwood, E. C. Ward, and J. B. Smathers for plaintiffs. 
Martin, Rollins & Wright for defendant. 


Ciark, C. J. The defendant states in his brief that the only question 
presented is whether there was sufficient testimony of negligence to be 
presented to the jury. 

There was evidence that the defendant permitted the car in which 
the cattle had been loaded on their return trip to remain on the yards 
in Raleigh 25 hours, thereby greatly depleting the water supply pro- 
vided for the use and protection of the cattle and of their caretaker, the 
plaintiff Flowe, who testified that the water was entirely exhausted be- 
fore he reached Greensboro on the night of 22 October; that he had no 
opportunity to replenish the water supply at Greensboro, and did not 
know where to get water, nor how long he would be there; that on leav- 
ing Greensboro he laid down and went to sleep opposite the door, with 
his head away from the engine; that the eastern door of the car was 
closed, and the other door was about one-third open; that when he 
woke up the fire, presumably from a spark from the engine, was burn- 
ing slightly in the straw bedding near his head; that he tried to smother 
the flames with his jacket, but could not put them out because of the 
draft caused by the motion of the train, and there was no water in the 
barrel at the time; when he found it impossible to put out the fire, he 
passed through the flames and swung himself outside the car, holding 
by the top of the door while the train was going 30 to 40 miles an hour. 

There was also evidence that the defendant was negligent in placing 
the car in which these cattle were loaded the second car from the en- 
gine, and in front of a long train of cars, instead of at the rear of the 
train, The witness further testified that he had scattered 3 or 4 bales of 
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straw in the car as bedding for the cattle and that. one of the doors of 
the car was open about 18 inches; that the car as thus loaded was in- 
spected by the defendant’s agent at Raleigh and again by its conductor 
at Greensboro, who made no objection, and the defendant was thus 
fixed with knowledge of the inflammable matter in the car, and the 
danger of placing the car so near the engine. He also testified 

that he filled up the barrel with water in Raleigh to water the (596) 
cattle and as protection against fire, but it was exhausted by the 
long detention at Raleigh, and in the trip to Greensboro. The defend- 
ant’s conductor testified that there were 22 cars in the train at the time 
of the accident and that the car in which the cattle were loaded was the 
second car from the engine. The Rule Book of the defendant, section 
786, in evidence, directs yardmasters and train crews that “cars con- 
taining live stock should be placed in the rear of the train, and im- 
mediately ahead of the caboose.” 

There was also evidence tending to show that the defendant was neg- 
ligent in failing to equip its engine on this train in which plaintiff Os- 
borne’s cattle were burned to death and upon which plantiff Flowe was 
injured, with a safe and suitable spark arrester. It is true the engineer, 
Holt, testified that the spark arrester was in good condition the next 
day, but this left it a matter of fact for the jury whether it was in good 
condition on the night of the fire. 

As to the plaintiff Osborne, it is the duty of the common carrier, irre- 
spective of contract, to safely carry and deliver all goods delivered to 
it. If the goods are lost or damaged the burden is on the carrier to 
prove facts that would relieve it from liability. The plaintiff made out 
a prima facie case when he showed the receipt of the cattle for trans- 
portation and their nondelivery. Mitchell v. R. R., 124 N.C. 239. The 
origin of the fire may be established by circumstantial evidence, and it 
was not necessary that any witness should testify that he saw the 
sparks coming from the engine. There was no evidence tending to show 
any other origin, which, besides, was a matter of defense. McMillan v. 
R. R., 126 N.C. 725; Williams v. R. R., 140 N.C. 623; McRarmey v. 
R. R., 168 N.C. 571. 

The bill of lading in this case expressly excepted from the restrictive 
clauses the laibility of the carrier for negligence. Even if this had not 
been done, the carrier would have none the less been liable for negli- 
gence under the “Cummins” amendment, which restored the law that 
a carrier could not stipulate for exemption from liability for damages 
occasioned by its own negligence. 

While there is not the same absolute liability for safe carriage of a 
passenger as there is in regard to the safe transportation of freight, the 
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evidence of negligence as above recited was sufficient to submit the case 
to the jury in regard to personal injuries sustained by the plaintiff 
Flowe. In Barnes v. R. #., this Court said, Allen, J.: “Proof that the 
plaintiff was injured in the manner described while a passenger on the 
train of the defendant is itself some evidence of negligence. 5 R.C.L., 
74; Marable v. R. R., 142 N.C. 557; Glesson v. R. R., 140 US. 445.” 
This last case is quoted freely in Barnes v. R. R. and is conclusive. 

We think that in submitting the case to the jury there was 

No error. 


Cited: Fuller v. R. R., 214 N.C. 652. 





(597) 


A. W. HICKS er aL, v. W. D. WOOTEN. 
(Filed 22 May, 1918.) 


1. Clerks of Court—Appeal and Error——Judgments—Executions—<Appel- 
lant’s Duty. 

While it is the clerk’s duty to act primarily and send up an appeal 
from his judgment refusing plaintiff's motion for leave to issue execution 
under a dormant judgment, Revisal, sec. 620, it is the duty of the appel- 
lant to take the necessary and proper legal measures to put the case before 
the judge if the clerk fails to act. 


2. Same-—Laches—lInexcusable Neglect. 

Where a plaintiff’s motion for leave to issue execution on a dosmare 
judgment has been denied by the clerk, Revisal, sec. 620, and he appeals 
therefrom in open court.and defendant waives notice, and he remains in- 
active for two months thereafter, and then finding that his appeal has 
not been sent up to the judge owing to the failure of the clerk to do so, 
he has it sent up, the fact that the settlement by the judge thereof has not 
been returned to the clerk within the statutory time puts him upon no- 
tice that there has been an unreasonable delay, and the appeal should 
be dismissed on the ground of his inexcusable laches. Revisal, secs. 610, 
611, 612, 613. 


3. Homestead—Judgments—Execution—Clerks of Court—Dormant Judg- 
ments—Motions—Statutes. 

The homestead is only a right of exemption given the debtor in his 
land which is set apart to him and freed from execution during its con- 
tinuance (Revisal, sec. 685), and where it has been laid off to him under 
execution of judgment, the judgment creditor may not have leave to issue 
execution against the homestead upon a dormant judgment against the 
homestead insured in a valid deed of trust by motion under the provisions 
of the Revisal, sec. 620. 
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4, Deeds and Conveyances—Registration—Judgments—EHxecution—Home- 
stead—cClerks of Court. 

A deed to lands in trust for the benefit of creditors, reserving the home- 
stead rights of the grantor, and duly recorded, is not affected by the lien 
of judgment of one of the creditor’s subsequently obtained; and where the 
homestead has been allotted under execution of the judgment and not set 
aside under reservation of the deed, the judgment creditor is not entitled 
to have another execution issued to revive his Judgment, by his motion 
under Revisal, sec. 620, either as against the land embraced in the deed or 
included in the homestead set aside to the judgment debtor. Revisal, sec. 
685. 


Hoxe, J., coneurs in result 


APppmaL by plaintiff from judgment rendered by Stacy, J., at cham- 
bers, 14 August, 1917; from New HANover. 

Motion before Clerk of the Superior Court of New Hanover County, 
under Revisal, sec. 620, for leave to issue execution on a judgment enti- 
tled as above and rendered at January Term, 1891, of said court. 
Before this judgment was taken, the defendant W. D. Wooten (598) 
and his wife had conveyed his real and personal property to 
Joel Hines by a general assignment for the benefit of his creditors, 
dated 26 October, 1889, and duly registered on the same day in Colum- 
bus County, where the grantors resided and the property was situated. 

In the said deed of assignment, W. D. Wooten excepted his right of 
homestead, stating in the deed that “said homestead is not hereby con- 
veyed or intended to be conveyed”; and again in another part of the 
deed, “which said homestead and personal property exceptions are to 
be laid off and assigned to him, the said W. D. Wooten, from the above 
mentioned real and personal property, as by the laws of North Caro- 
lina he is entitled to,” they having been excepted from the operation of 
the deed. 

In declaring the trust for the benefit of his creditors, he directs the 
trustee to take possession of the property and effects assigned to him 
and to sell the same, “after the above exemptions shall have been allot- 
ted according to law,” etc. There was no allotment of a homestead by 
the trustee, but in February, 1891, the judgment of plaintiffs was 
docketed in the Superior Court of Columbus County and execution is- 
sued, thereon, under which, on 21 July, 1891, the homestead of W. D. 
Wooten was allotted in the lands described in the deed of trust to Joel 
Hines, and the allotment was duly filed in the office of the clerk of the 
Superior Court and also duly registered at the same time. There was no 
levy made under the execution as there was no excess. 

Joel Hines, the trustee, died and J. B. Schulken was appointed trus- 
tee in his place, and all of the preferred debts secured by the deed of 
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trust having been paid, except the one due to the plaintiff of $684.37, 
and which on 27 February, 1914, amounted to $1,659.33, the trustee 
J. B. Schulken, conveyed the land deseribed in the deed of trust 
to J. G. McCormick in consideration of the cancellation of said indebt- 
edness. It also appears that on 17 February, 1914, W. D. Wooten and 
wife conveyed the homestead to the said J. G. McCormick, the two 
deeds of J. B. Schulken and W. D. Wooten and wife conveying all in- 
terests in the land conveyed by the deed of trust. 

It appears further that a part of the lands was held by W. D. Woot- 
en and W. H. Wooten as tenants in common, and that on 14 March, 
1896, they executed to each other deeds for a certain part of the same, 
to be held in severalty, thereby severing the tenancy in common, and 
took possession of their several parts thereof. | 

This motion for leave to issue execution upon the judgment was 
made on 30 March, 1916, and the defendant, among other things, set 
up the statute of limitations, relying on the lapse of three and ten years 

since the issuing of the last execution on 1 May, 1891. The mat- 
(599) ter was heard by the clerk upon-the motion and plea, and on 

3 December, 1916, the clerk decided and adjudged that the stat- 
ute was a bar to any relief under the motion, and thereupon denied the 
motion and further adjudged that detendant Bo without day and re- 
cover his costs of the plaintiff. 

The judgment of the clerk contained a set nent of the facts upon 
which it was based, and was shown to counsel at the time it was pre- 
pared and copies thereof ‘given to the parties. No exceptions were filed 
thereto at that time, nor for more than ten days after the judgment was 
signed or filed, and nothing was done by either party except the giving 
of notice of appeal by plaintiffs and acceptance of same or waiver of 
notice by defendant until on or about 10 February, 1917, when the 
clerk sent the papers to the judge. 

When the mater came up before the judge at that time the defend- 
ant entered a-special appearance and moved to dismiss the appeal be- 
cause the same had not been perfected in accordance with Revisal, secs. 
610, 611, 612, and 613. The case was continued by the judge, with con- 
sent of the parties, until 4 August, 1917, and again until 8 August, 1917, 
with leave to file affidavits. The plaintiffs filed no affidavits, and the 
judge found that the affidavits of defendant stated the facts correctly, 
the same being embodied substantially in this statement so far as 
material. He thereupon adjudged that plaintiff’s appeal had not been 
perfected and prosecuted according to the statute, and dismissed the 
same with costs, but he also adjudged that if this was not true, the case 
was against the plaintiff on its legal merits and, upon the facts, he 
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affirmed the judgment of the a and final judgment was entered ac- 


cordingly. 
Plaintiffs then appealed to this Cae 


‘Luther A. Blue, J. Bayard Clark, and Woodus Kellum for plaintiffs. 
Schulken, Toon & Schulken and J. G. McCormick for defendant. 


Waker, J., after stating the case: The judge decided correctly on 
both grounds. It appears that within three days after the appeal was 
taken from his judgment the clerk prepared a statement of the case, 
signed the same and exhibited it to the parties, and there was no ob- 
jections filed by them. Nothing else. was done by the clerk or the ap- 
pellants until more than two months thereafter, that 1s, on 10 February, 
1917, when, at the request of appellants, the papers were sent to the 
judge. The defendant moved to dismiss the appeal, and this motion was 
sranted. An examination of the statute will show that if the papers 
had been sent to the judge at the time fixed by the statute (Revisal 
secs, 610 to 613), they should have been returned to the clerk with the 
order of the judge within twenty days afterwards, or certainly by 24 
December, 1916, and as they were not filed by that time, plain- 
tiffs should have known that there was an annual delay, and (600) 
have ascertained the cause of it. Instead of doing this, they did 
nothing after they had appealed until 7 February, 1917. 

The law requires litigants to be diligent in the protection and prose- 
cution of their rights in the courts. If the judgment was not returned 
by the judge at the expiration of the time fixed by the statute, the ap- 
pellant should have taken steps then, if not earlier, to have learned the 
cause and asked for the proper remedy. He wil] not, and should not, be 
permitted to lie by and let the case take care of itself. He paid abso- 
lutely no attention to the requirements of the statute, and surely did 
not give the case that attention which a man should give to his impor- 
tant business. Many appeals have been dismissed when there was great- 
er care and diligence. It is the clerk’s duty to act primarily and send up 
the case, but if he fails to act it then becomes the duty of appellant to 
be active and to take such legal measures as the law allows to put the 
case before the judge, by motion for a rule on the clerk to send the case 
up, or by recordar: or certiorari, as may be appropriate. In other words, 
if the clerk does not perform his duty, the appellant must be careful to 
see that he does, otherwise there will be interminable delays to the pre- 
judice of a proper, orderly and speedy administration of justice. 

In Sigmon v. R. R., 185 N.C. 181, the Chief Justice says that the 
statute, as to appeals, would not have been passed if experience had not 
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demonstrated that its provisions were necessary for the prompt and or- 
derly dispatch of business. And, further, that “it is the duty of the 
appellant to see to it that the requirements as to the appeal are com- 
plied with.” And it was held in Pitman v. Kimberly, 92 N.C. 862, 
and Bailey v. Brown, 105 N.C. 127, that when the judge fails to settle 
a case on appeal within the time fixed by law, it is the duty of the ap- 
pellant to act for the purpose of expediting its settlement, as he will 
not be heard to place all the blame on the judge. It is his duty to have 
the record sent up, and not the clerk’s and upon it to move for such 
relief as will cause the judge to settle the case that it may be certified 
to this Court. The appellant must do more than merely enter his ap- 
peal and give notice, as he does not “take an appeal,” if this is all he 
does, as was said by Justice Ruffin in Wilson v. Seagle, 84 N.C. 110. 
He further remarked: “So that from first to last he is the chief actor 
in the whole matter, and without his active agency his appeal cannot be 
perfected.” Any diligent person would have known long before the 
month of February had come that there had been a failure to send up 
the case to the judge, or that there was unnecessary delay. It is evident 
that it was intended that the review of the clerk’s decision should be 
prompt and somewhat summary as only twenty days were allowed for 

the whole procedure. The cases we have cited, and many others 
(601) of a like kind in our Reports, show that unnecessary delays will 

not be tolerated in such matters. See Bullard v. Edwards, 140 
N.C. 644; Stroud v. W. U. Tel. Co., 188 N.C. 258. 

Our conclusion is that appellant was guilty of inexcusable laches, 
and that his appeal was properly dismissed. 

But we are further of the opinion that if the appeal were not dis- 
missed, the judge was right in his ruling as to the merits. The deed of 
trust was executed before the plaintiff’s judgment was taken and dock- 
eted, and there is no attack made upon the deed for fraud or other 
cause. It therefore passed to the trustee all of defendant’s property 
except that specially excepted, and the part thus excepted was only the 
defendant’s homestead and no other interest in the land, all of which, 
with the exception noted, passed to the trustee for the benefit of W. D. 
Wooten’s creditors, The homestead is only a right of exemption of the 
property which is set apart to the debtor from the claims of creditors. 
Joyner v. Sugg, 182 N.C. 580. This definition of it has been approved 
in Roberson v. McDowell, 183 N.C. 182; Rodman v. Robinson, 184 N. 
C. 505; Davenport v. Fleming, 154 N.C. 291; Dalrymple v. Cole, 156 
N.C, 3538 (S. c., 170 N.C. 102), and many other eases. 

The question presented in this case was substantially decided in 
Kirkman v. Peden, 173 N.C. 460, and in Davenport v. Fleming, supra, 
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In the first of these cases (Kirkwood v. Peden), it is said: “The only 
reason for keeping a judgment in full force and effect during the exist- 
ence of the homestead is to subject the reversionary interest to its pay- 
ment when homestead expires, as such interest cannot be sold under ex- 
ecution during the life of the homestead. In Bruce v. Nocholson, 
109 N.C. 202, it was said: ‘The lien only attaches and _ secures 
the right of the creditor to have the judgment debt paid out of the pro- 
ceeds of the sale of the property made under the ordinary process of 
execution or other proper process or order of the court. The lien extends 
to and embraces only such estate, legal or equitable, in the real proper- 
ty of the judgment debtor or may be sold or disposed of at the time it 
attached.’ Thereforc, where the judgment debtor has conveyed the re- 
versionary interest before the judgment lien attaches, there 1s no reason 
to preserve the judgment in force beyond the statutory period, as has 
been declared in several decisions of this Court.” 

And in McDonald v. Dickson, 85 N. C. 2538, it was said: “Even then 
(after the allotment of the homestead) the cessation of the statute is 
only as to debts affected by such allotment, that 1s, as to Judgments 
doeketed in the county where the homestead is situate, and solely with 
reference to their liens upon the reversionary interest in such lands. As 
to every debt, except judgments docketed, and for every purpose except 
that of enforcing their liens upon the reversionary interest after 
the falling in of the homestead interest, the statute runs and (602) 
may become a bar.” The same was held in Morton v. Barber, 90 
N.C. 401, and other cases cited and quoted from in Kirkwood v. Peden, 
supra. That case presents the question so fully and clearly, in all of its 
bearings, that we refrain from any renewal of the discussion, as it 
would be needless. The point is that the running of the statute of limi- 
tations is not suspended, because as to all the debtor’s property or in- 
terests in property, except the homestead, the creditor could at any 
time proceed by execution or otherwise to enforce payment of his 
judgment, but here the debtor had conveyed all such property interests 
before the plaintiffs’ judgment was rendered subject to his homestead, 
on which the plaintiffs acquired no lien, and against which he could 
not run his execution. There was no reversion, so called in him, which 
he could subject to the payment of his judgment after the expiration 
of the homestead, and , therefore, no reason for suspending the statute 
in order to preserve his rights, for he had none. The judgment is simply 
not proteeted by the Revisal, sec. 685. It was docketed after the exe- 
cution of the deed of trust, and all of the debtor’s property had passed 
to the trustee, except the homestead, which was not subject to its lien, 
or to an execution issued upon it. 
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Reference is made by defendant’s counsel to Kelly v. McLeod, 165 
N.C. 382, and Campbell v. White, 95 N.C..344, in regard to another 
feature of this case, which it is not necessary to consider, but he evi- 
dently overlooked the fact that the Court was, in those cases, dealing 
with transactions which occurred long before chapter 429, Laws 1905, 
was enacted. Plaintiff’s interest in the land in one of those cases was 
worth only $475, but the question becomes inmaterial in this case, as it 
is decided on other grounds. 

_ We can find no reason for disturbing the Judgment. 

No error. 


Cited: Byrd v. Nivens, 189 N.C. 624; Sneed v. Highway Commis- 
ston, 194 N.C. 48; Madison County v. Coxe, 204 N.C. 64; McLawhorn 
wv. Smith, 211 N.C. 518; Williams v. Johnson, 280 N.C. 344. 


W. W. BARBER vy. THE WILLIAM ABSHER COMPANY et at. 
(Filed 22 May, 1918.) 


1. Courts—Evidence-—Findings—Trials—Verdicts. 
The findings of fact by the trial judge where a trial by jury has been 
waived by. the parties is as cCanclugiie upon them as a verdict upon the 
ey idence. . 


2. Bills and Notes——-Negotiable Instruments—Endorsers—Dishonor—No- 
| tice-—Statutes. . - 
An endorser of a negotiable instrument is entitled to notice of dishonor 
under our statute, and upon failure to a6 SO his Mahl thereon is dis- 
charged. Revisal, sec: 2239. 


3. Bills and Notes—Negotiable Instruments—Limitation of Actions—Pay- 
-s: ment—Endorsers. 
" & payment on a promissory note to repel the bar of the statute of limi- 
tations must be made by one of the same class of liability thereon; and a 
payment by the maker does not continue the right of action against the 
endorser thereof. 


4, Same—Mortgages. 
Where the endorsers of a promissory note thereafter take a mortgage 
‘on the maker’s lands to secure them as such, without further liability 
for the payment of the debt, they do not thereby change their relationship 
‘. as endorsers only, and a payment made on the note by the maker does 
/. not erect the running of the statute of limitations in ihe ae Ss EON, 


Sheed by plaintiff from Cae J . at. the Otibbe: Term, 
(603) 1917, of WiLKEs. 
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This is an action on a note executed by the defendant, the W. M. 
Absher Company, a corporation, and indorsed by the defendants, F. D. 
Forrester and J. H Johnson. The Absher Company makes no defense. 

The defendants Forrester and Johnson rely on the defenses of fail- 
ure to give them notice of dishonor and the statute of limitations. 

A jury trial was waived and his Honor found the following facts: 

“1. That W. M. Absher Company, on 21 April, 1910, executed the 
following note to W. W. Barber, to wit: 

“$800-—One year after date, with interest from date, we promise 
to pay to W. W. Barber or order eight hundred dollars, for value re- 
ce1ved—interest due and payable semiannually. 

Tue W. M. Assuer Co. (Seal) 
H. O, Absher, Pr. & Treas. 


“2. That defendants F. B. Forrester and J. H. Johnson endorsed 
their names in blank on the back of said note before its delivery to W. 
W. Barber. 

“3 That there was no notice of dishonor given to J. H. Johnson and 
F. D. Forrester. 

“4 That the summons in this action was issued and delivered to the 
sheriff of Wilkes County on 27 July, 1915. 

“5. That more than three years elapsed after the maturity of said 
note prior to the beginning of this action. 

“6. That the maker of the above note made the following payments 
on the dates named as follows: $48 interest to 21 April, 1911; May, 
1912, or. $48; May, 19138, or, $48; May, 1914, or, $48. 

On 20 July, 1912, the Absher Company executed a mortgage 
to the defendants Forrester and Johnson by which was conveyed (604) 
a tract of land in which there is the following provisions: 

“This mortgage is given to secure the parties of the second part for 
endorsing a note of $1,000 executed on 20 July, 1912, by the W. M. 
Absher Company, payable one year after date to J. H. Carrigan, and is 
intended to and does cover any endorsements now made or may. 
hereafter be made by all or any one of the above named parties of the 
second part.” 

Judgment was rendered in favor of the defendants and the plaintiff 
appealed. 


Finley & Hendren and Squres & Whisnant for plaintif. 
Hayes & Jones for defendant. 


21—175 
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ALLEN, J. The findings of fact by the Judge, a jury trial bemg 
waived, are as conclusive as the verdict of a jury (Matthews v. Fry, 
1483 N.C. 384), and we must therefore deal with the legal questions 
presented by the appeal, accepting as being established that the de- 
fendants Forrester ad Johnson signed the note issued on as endorsers; 
that no notice of dishonor has been given to either of them; that more 
than three years elapsed after the maturity of the note before this ac- 
tion was commenced; that the payments on the note were made by the 
maker, and upon these facts it-is clear that these defendants are dis- 
charged from liability on account of failure to give notice of dishonor, 
and that the cause of action is bared as to them by the statute of limi- 
tations, unless the acceptance of the mortgage of 20 July, 1912, changes 
their relationship to the debt. 

The statute (Revisal, sce. 2239) provides that notice of dishonor 
must be given to the drawer and each endorser, and any drawer or en- 
dorser to whom such notice is not given is discharged,” and following 
the statute, it was held in Perry v. Taylor, 148 N.C. 362, that failure 
to give notice of dishonor discharged the endorser from further liabil- 
ity. 

It is also settled that a payment, to have the effect of repelling the 
statute of limitations, must be made by one in the same class, and that 
a payment by the maker does not Ponte the right of action against 
the endorser. 

“To give this effect to the act of one, there must be a community of 
interest and a common obligation among them. They must be obligors 
in a bond, makers of a promissory note, drawers or acceptors of a bill, . 
or jomt endorsers of either. An admission, direct or involved in the 
act of payment by one of either class, under the same measure of re- 
sponsibility, becomes the legal act of all that class, but does not revive 
the liability of others of a different class. Thus if one of several joint 

acceptors promises to pay as directed in the statute, or makes a 
(605) payment, his associate acceptors are bound by what he does; 

but the drawers are not, because there is no such common inter- 
est and responsibility as gives legal force to the act, and so of other 
classes who may be bound in like manner.” Wood v. Barber, 90 N.C. 
80. 

To the same effect, see Le Duc v. Butts, 112 N.C. 461; Houser v. 
Fayssoux, 168 N.C. 2. 

In the last case the Court says: “It is true that it is well settled in 
this State that a payment by the principal on a note before the bar of 
the statute operates as a renewal of the debt as to himself and also to 
the sureties on the note. At one time this was true as to endorsers like- 
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wise, as an endorser was regarded as a surety. Green v. Greensboro 
College, 88 N.C. 449; Garrett v. Reeves, 125 N.C. 529... . 

“While the law remains the same as to a surety, and 4 payment by 
the principal will operate as a renewal of the debt as to the surety, who 
is regarded as a maker of the note, an endorser is no longer so regarded. 

“There is a broad and well recognized distinction between a surety 
and an endorser, as 1s pointed out clearly in Le Duc v. Butler, 112 N.C. 
461, in which case it is said: ‘Part payment of a note by the payee, 
who has endorsed it, will not repel the bar of the statute of limitations 
as against the maker, the statute confirming the act, admission, or ac- 
knowledgment, as evidence to repel the bar, to the associated partners, 
obligors, and makers of a note.’”’ 

The plaintiff, conceding these positions to be sound, contends, how- 
ever, that the execution of the mortgage of 20 July, 1912, to secure the 
defendants on their endorsement, has changed the status of the parties, 
and that now they are principals and not entitled to notice of dishonor, 
and that the payment made prevents the bar of the statute of limita- 
tions, and he relies on the case of Denny v. Palmer, 27 N.C. 610, as 
an authority sustaining this view. 

We have given careful consideration to the reasoning and the deci- 
sion in the case cited, and are of opinion that it is an authority for the - 
defendants, and not against them. | 

In the Denny ease Rawlins and Coleman were largely indebted to 
various parties, and there were several endorsers for them on different 
notes, among them the defendant Palmer. In 1837 they executed a 
deed of trust to secure the payment of their debts, and in 1842 the 
debts remaining unpaid, the defendant Palmer, being dissatisfied with 
the delay in disposing of the trust property and with having his securi- 
ty in common with so many other persons, proposed, and it was finally 
agreed by the bank, Rawlins and Coleman, the trustees, and Palmer, 
that the trustees should reconvey to Rawlins and Coleman certain real 
estate in Danville, Richmond, and Greenbrier County, in Virginia, esti- 
mated as of the value of $8,180, that Rawlins and Coleman 
should give new notes endorsed by Palmer for the said debts (606) 

(which had been suspended about five years), pay off the ar- 

rears of interest and thereafter keep active the new notes by paying the 
discount every 60 days, and from time to time pay installments until 
the debts should be fully paid; and that Rawlins and Coleman should 
convey the said estates and others to one William Lynn, of Danville, 
in trust to indemnify the said Palmer as endorser, and to secure the 
payment of the said notes, so to be given, and any others that might 
be given in renewal of them. | 
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On the maturity of these last notes there was failure to give Palmer 
notice of dishonor, and upon the trial the judge presiding charged the 
jury “that the mere fact of the insolvency of the makers of the notes, 
and the further fact that the defendant had taken the deed of trust of 
their property as an indemnity, did not dispense with notice to the de- 
fendant of the default of the makers, in order to charge him as en- 
dorser.”’ 

This charge was affirmed on appeal, and the conclusion reached by 
the Court is that the acceptance of an indemnity or security by the en- 
dorser does not dispense with notice unless the endorser has, as a con- 
sideration for the security, assumed the payment of the debt. “Such an 
obligation (the Court says} we conceive to be the true test of the en- 
dorser’s being entitled or not entitled to notice,” and it was held that 
the endorser was discharged from liability on account of the failure 
to give notice, although the deed in trust was made to secure the pay- 
ment of the notes on which was his endorsement, and to protect him as 
endorser, and this is the question now before us, as the defendants have 
not assumed payment of the debts except by reason of their endorse- 
ment. | 

No question is raised by the appeal as to the right of the plaintiff to 
proceed against the land conveyed in the mortgage under sees v. 
Gaither, 938 N.C. 358. 

Affirmed. 


Cited: Dillard v. Mercantile Co., 190 N.C. 227; Lancaster v. Stan- 
field, 191 N.C, 346; Wrenn v. Cotton Mills, 198 NC. 91; Trust Com- 
pany v. York, 199 N. C. 627; Franklin v. Franks, 205 N. C. 97; Waddell 
v. Hood, Comr., 207 N.C. 253: Willams v. Automobile Company, 207 
N.C. 310; Bank v, Stokes, 224 N.C. 86. 





N. A. BOND et At. AnD N. E, HICKS ef au. vy. CAROLINA, CLINCHFIELD 
AND OHIO RAILWAY COMPANY. 


(Filed 22 May, 1918.) 


1. Appeal and Error—Instructions—Railroads—Fires—N egligence. 


- Where an action to recover damages against a railroad company for 
negligently setting out fire to the damage of plaintifi’s lands, both from 
the pleadings and evidence centers solely on the question of whether the 
fire started on the defendant’s foul right of way or otherwise from an 
independent source, and the issue has been answered in defendant's favor, 
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a charge of the court which fails to give the plaintiff the benefit of the 
presumption of the origin of the fire (Currie v. R. R., 156 N.C. 423) is 
unobjectionable, 

2. Railroads—Fires—Rights of Way—~-Negligence—Burden of Proof. 

Where fire damages to plaintiff’s lands are sought in an action against 

a railroad company, and there is no allegation or evidence that it was 
caused by a defective engine, or that it negligently operated, but only 
that it was caused by a foul right of way, the burden of proof is on the 
plaintiff to show that it was caused by the negligence alleged. 

8. Appeal and Error—lInstructions—Evidence—Harmless Error. 


Where a phase of negligence is submitted under the judge’s charge to 
the jury prejudicial to the appellee only and unsupported by allegation and 
evidence, it will not be considered as reversible error to the appellant on 
appeal. 


AppEau by plaintiffs from Ferguson, J., at the October Term, 

1917, of RUTHERFORD. (607) 

This is an action by Gladys Bond and husband, N. A. Bond, 
and N. E. Hicks and husband H. Z. Hicks, against Carolina, Clinch- 
field, and Ohio Railway, to recover damages of the defendant for the 
burning over of plaintiff’s land, and the destruction of timber alleged to 
have been caused by thenegligence of the defendant. The cases were 
consolidated and tried together at the October Term, 1917, of Ruther- 
ford Superior Court, as the same fire burned over the lands of the plain- 
tiffs in each case. The plaintiffs filed similar complaints touching the or- 
igin of the fire, and the cause of same, and the allegation of the plain- 
tiffs was “That onthe 15th day of April, 1916, the defendant ran its 
trains and engines over its track and along the lands of plaintiffs in a 
negligent manner, and negligently permitted sparks to be emitted from 
said engine, which sparks were allowed to fall upon the lands of plain- 
tiffs adjacent to the defendant’s right of way, and on said right of way, 
and to set fire to the combustible materials thereon,” and the plaintiff’s 
further alleged “that the defendant had permitted and allowed inflam- 
mable material to be and remain on its right of way at the point where 
the railroad passes over and along plaintiffs’ lands, which said inflam- 
mable materials were set on fire by sparks falling from one of defend- 
ant’s engines passing over its right of way, or otherwise, on the 15th 
day of April, 1916.” 

There was a further allegation as to the damages to plaintiffs land 
by burning over a large number of acres for the plaintiffs in each case, 
and the destruction of growing timber, wood and other property, and 
the impoverishing of the plaintiffs’ lands. 
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The defendant denied the allegations of its negligence, and alleged 

- that the fire originated elsewhere, and that it was in no wise re- 

(608) sponsible for the origination or spread of the fire or the burning 
of the timber on the lands of the plaintiffs. 

Upon the trial of the cause, the plaintiffs offered evidence to sustain 

the allegations contained in the complaint, several witnesses testifying 
that one of defendant’s trains passed over the track at the point where 
the lands of plaintiffs were situated, and that immediately prior to the 
passing of the train there was no fire in that vicinity, and that in a few 
minutes after the train passed the right of way, which had grown up 
in broom-sedge, and at this season of the year was old and dry, and in 
an inflammable condition, was seen to be burning. Witnesses also testi- 
fied that the engine of the train passed by the witnesses who were situ- 
ated close to the railroad track as it approached the lands of the plain- 
tiffs, and was emitting live coals and sparks, and that some of these 
fell on the witnesses, and burning the clothing, and they further testi- 
fied that following the passage of the train they noticed smoke arising 
on the right of way of the railroad track at the point adjacent to'plain- 
tiffs’ lands, and upon investigation found that the fire originated 
within twelve feet of the railroad track and had burned off the right 
of way and on to plaintiffs’ lands, and it was further in evidence that 
the railroad right of way at this point was 100 feet on each side of the 
track. Witnesses further testified that the sparks emitted from the en- 
gine were large live coals and sufficiently large and hot to ignite the in- 
flammable material on the right of way, or elsewhere that they might 
fall. 
_ The evidence of the defendant was to the effect that the fire origi- 
nated one-fourth of a mile from the railroad—possibly from a blockade 
distillery—and was seen at that point several hours previous to the 
passage of its train, and the defendant offered evidence tending to show 
that the fire did not reach its right of way until several hours after the 
passage of its train, and that it spread to its right of way from the 
lands adjacent thereto. 

The defendant admitted the title of plaintiffs to the lands in contro- 
versy, which had been denied in the answer. 

The defendant offered no evidence as to the condition of its engine, 
and no evidence as to its spark arrester being in good condition, and no 
evidence as to the manner of the operation of its train on the day in 
question. 

The judge charged the jury as follows: 

“The burden is on the plaintiffs, gentlemen of the jury, to prove by 
the greater weight of the evidence that their lands were burned over by 
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fire which escaped from the defendant’s engine, or train, and if they 
fail in that respect that would be the end of the case, and it would be 
your duty to answer the first issue ‘No.’ 

“(a) But the burden is on the plaintiffs further to satisfy you (609) 
—even if you find that the fire did burn over plaintiffs’ land 
thrown from the defendant’s engine, or train—by the greater weight 
of the evidence, that that was the result of the negligence of the defen- 
dant in failing to do a duty which the law requires of it. One of those 
duties which the law requires is that it shall keep its right of way clear 
from rubbish and inflammable matter, and if it fails to do so and by 
reason of the condition of the right of way fire from the train ignites 
on the right of way, it would be attributable to the negligence of the 
defendant and the defendant would be answerable for any damage 
which might result. The defendant is required to keep a proper spark 
arrester so as not to allow live coals and red-hot cinders to escape 
from the engine which are calculated to set the woods on fire, and if 
the fire got out from a defective engine in that respect, it would be 
negligence on the part of the defendant’ (b) 

To so much of the foregoing charge as it included between (a) and 
(b) the plaintiffs excepted. 

“Have the plaintiffs satisfied you from the evidence, by the greater 
weight of the evidence, that the fire originated and came from the de- 
fendant’s engine or train? 

(c) “And if so, have they satisfied you from the evidence, by the 
greater weight of the evidence, that it caught from. the right of way, 
and the right of way was foul? If so, it would be your duty to answer 
the first issue ‘Yes.’ But if they have failed to do so, it w ould a your 
duty to answer it ‘No.’ (d) 

To so much of the foregoing charge as is ‘woluded beeeee © ead 
(d) the plaintiffs excepted. 

(e) “If you shall find from the evidence, by the greater weight of the 
evidence, that the fire was caused by reason of a defective spark ar- 
rester one which allowed sparks to escape from the engine sufficiently 
lighted or heated to set fire wherever they would strike; if you should 
find that it was dry and the sparks from the engine lit on the land of 
the defendant, or on the right of way, and spread from that over the 
plaintiffs’ land, and you find from the greater weight of the evidence, 
it would be your duty to answer the first issue ‘Yes.’ If you fail to so 
find as to either, it would be your duty to answer it ‘No.’” (f) _ . 

To so much of the foregoing charge as is included between (e) and 
(f) the plaintiffs excepted. 

“It is contended by the plaintiffs that there was no fire along the 
railroad:a few minutes before the train passed; they argue that smoke 
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was seen to rise directly after the train passed and that the passenger 
train going along was emitting sparks which burned when they struck 
anything, and that fire was discovered to be along the right of 
(610) way and burning from the railroad into the woods. That is the 
contention upon the part of plaintiffs, and the plaintiffs urge 
in their contentions that you should so find that the right of way was 
foul, and that these sparks falling upon the right of way and inflam- 
mable matter, broomsedge, spread out over the lands. 
_. “The defendant contends that you could not so find from the evi- 
dence. The defendant contends that it was shown you from evidence 
which it asks you to believe that fire was seen to be burning and smoke 
rising some quarter of a mile from the railroad early in the day, be- 
tween 8 and 9 o’clock, and that that continued to spread out over the 
woods and in the direction where this fire was, and that parties pass- 
ing along there as late as 3 and 4 o’clock saw no fire on the right of 
way, and that the fire was 240 feet from the right of way. The defen- 
dant insists that it has produced evidence, which it asks you to believe, 
that there was a blockade still running in that neighborhood not a 
great distance from the railroad right of way the day before and that 
fire broke out at 8 or 9 o’clock in the morning, and the defendant insists 
that you ought to find from the evidence that that was the fire which 
burned over the lands, and not the other. 

“You are the sole judges of the credibility of the witnesses and of the 
weight to be given to their testimony. If you shall find from the greater 
weight of the evidence that this land of the plaintiffs—it is admitted it 
was the same fire—was burned over by the negligence of the defendant, 
it would be your duty to answer the first issue ‘Yes,’ then fix the dam- 
ages. But if you fail to so find, it would be your duty to answer it 
‘No.’ If you answer the first issue ‘Yes,’ you will then find the dam- 
ages,” 

The jury returned the following verdict: 

1. Were lands of the plaintiffs burned over by the negligence of the 
defendant as alleged in the complaint? Answer: “No.” 

Judgment was rendered in favor of the defendant upon the verdict 
and the plaintiff appealed. 


Ryburn & Hoey for plaintiffs. 
H.G. Morrison, J. J. McLaughlin, F. D. Hamrick, and Pless & Win- 


borne for defendant. 


Allen, J. We have set out the allegations of negligence, the evi- 
dence offered to support these allegations, and the charge of the Court, 
for the purpose of showing that the real controversy between the plain- 
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tiffs and the defendant was as to the origin of the fire, the plaintiffs 
contending that sparks fell from the engine of the defendant on com- 
bustible matter of its right of way and was thence communi- 

cated to the lands of the plaintiffs, and the defendant contend- (611) 
ing that the fire came from an illicit distillery operated off the 

right of way of the defendant by parties unknown. 

There is no allegation of a defective engine or spark arrester, and no 
suggestion. of negligent operation except in the third onion of the 
complaint where it is alleged that the defendant ran its trains in a 
“negligent manner,” without specifying in what the negligence con- 
sisted, and this is followed in the same paragraph by the allegation 
that the negligence was in permitting sparks to fall on conbustible 
matter. 

And when we turn to the evidence for the defendant it is directed 
solely to the origin of the fire. 

There is no evidence tending to prove that dete was no combustible 
matter on the right of way of defendant, and nothing to exculpate the 
defendant if the fire came from its engine. | 

We are, therefore, constrained to hold that the only question in con- 
troversy on the first issue was whether the fire which burned over 
the lands of the plaintiffs came from the engine of the defendant or 
from the illicit distillery, and when so considered, the charge, if other- 
wise objectionable in failing to give the plaintiffs the benefit of the pre- 
sumption arising from proof of the origin of the fire, as in Currie v. 
R. R., 156 N.C. 423, is unobjectionable, as the jury has found the fact 
against the plaintiffs. 

Again, there being no allegation of a defective engine, the burden was 
on the plaintiffs, as his Honor charged, to establish the negligence relied 
on, the accumulation of combustible matter on the right of way. Moore 
v. R. R., 124 N.C. 338; McMullan v. R. R., 126 N.C. 725. 

The charge as to the spark arrester was without evidence to support 
it, the evidence being that the fire started on the right of way, if it 
originated from the engine of the defendant, but of this the plaintiff 
cannot complain, as it gave them the benefit of having the jury con- 
sider in their favor a phase of negligence without allegation or proof, 
which might impose a liability on the defendant. 

No error. 


Cited: Nichols v. Trust Company, 231 N.C. 160. 
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P. S. WHISNANT v. V. V. PRICE, ADMINISTRATRIX oF C, C. GETTYS. 
(Filed 22 May, 1918.) 


1. Usury—Executors and Administrators. 

No action for usury will lie against the estate of a deceased person un- 
less such has been received by the deceased in his lifetime; and the pen- 
alty is not enforcible against it for such as may only have been received 
by his personal representative in administering his affairs after his 
death, but only against the administrator in his personal character. 


2. Judgments—Bills and Notes-—Collateral Security—-Cash Payments— 
Principal and Surety. | 
In an action against an administrator to cancel a note, the plaintiff 
had given to the intestate, it appeared that the intestate debt to another 
payment of plaintiff’s debt to another, and had taken the note secured 
by a mortgage as collateral security, together with a certain sum of 
money. The intestate paid the debt, applying the money thereto, Held, a 
judgment was properly ordered in the defendant’s favor for the differ- 
ence between the amount of the cash payment and the actual amount of 
the indebtedness which the intestate had paid. 


WaLkKeEr, J., dissenting in part, CuarK, aes concurs in the dissent. 


Appran from Fer guson, J:, at Boss Term, 1917, of Rutu- 
(612) ERFORD, upon exceptions to referee’ s report. 

The court reformed the report in some respects, made finding 
of fact, and rendered judgment. Both parties excepted and appealed. 


H. C. Elliott and R. S. Haves for plaintiff. 
W.C. McRovie and Quinn, Hamrick & Harris for eae 


PLAINTIFF'S. APPEAL 


Brown, J. This action is brought to secure the cancellation of two 
notes, one for $1,500 and one for $900, given by plaintiff to C. C. 
Gettys, defendant’s intestate, and secured by mortgage on plaintiff’s 
lands. The plaintiff prays “for an accounting; for judgment for such 
penalties as may be due him on account of usurious interest charged 
and paid; the cancellation of his papers now held by the estate of the 
said C. C. Gettys,” ete. 

The only question presented on plaintiff’s appeal relates to the re- 
ceiving of usurious interest by the administrator after the death of the 
intestate, C. C. Gettys. It is admitted that no usurious interest was 
received by Gettys during his lifetime on either of the notes. Counsel 
for plaintiff admit they are unable to find any authority in this State 
to the effect that an intestate’s estate can be penalized for usury 
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charged and received by the administrator and they cite none from 
other States. 

The uniform rule is that no action will lie against a personal repre- 
sentative of a deceased person except upon ‘some claim which existed 
against the deceased in his lifetime. For a claim or demand accruing 
wholely in the time of the administration, the administrator is liable 
only in his personal character. 

The Court of Appeals of New York considered the subject in Fellows 
v. Longyon, 91 N. Y. 324, and declared substantially that if usu- 
rious interest is charged by a guardian, an action will not lie (613) 
against the wards’ estate, but that the same must be brought 
against the guardian individually. There is a good reason for this law. 

.. The estates of infants and persons who have no control or manage- 
ment thereof are always under the control of the court, and the admini- 
-strator or executor being an officer of the court, it is their duty in every 
way to preserve the estate and abide the law, and a failure to do so is 
a devisavit for which the administrator and his bondsmen only are 
liable. | 

In Malone v. Davis, 67 Cal., 279, the Court uses the following lan- 
guage: “Nothing is better settled than that an executor or administra- 
tor is not answerable in his official character for any cause of action 
that was not created by the act of the decedent himself. In actions 
against the personal representative on his own contract and engage- 
ments, though made for the benefit of the estate, the judgment is de 
bonis propris, and he is, by every principle of legal analogy, to answer 
it with his personal property.” 30 Cyc., 1090; Eustace v. Johns, 38 Cal., 
3. 

Upon plaintiff’s appeal, we conclude that the assignments of error 
cannot be sustained. 


DEFENDANT'S APPEAL 


The defendant excepts because the judge refused to render judgment 
for the full amount of the $1,500 note with interest thereon from its 
date, December, 1910. The court rendered judgment for $838 on that 
note with interest, and also for the full amount of the $900 note and 
interest, less the credits recited in the eighth finding of the referee’s re- 
port, which were payments made as interest to the administrator. 

We see no error in this ruling, and it is not necessary to invoke the 
principle laid down in Churchill v. Turnage, 122 N.C. 426, and in 
Owen v. Wright, 161 N.C. 129, to support it, as the usurious interest 
was not received by the intestate but by his administrator. | 

The facts are that plaintiff owed one Ponder a debt which the de- 
fendant’s intestate agreed to settle for plaintiff. To secure him, plaintiff 
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paid the intestate $455 in cash, and as security deposited with him the 
$1,500 note and mortgage. The Ponder debt turned out to be $1,293, 
which the intestate paid for plaintiff, using the $455 for that purpose. 
This left the sum of $838 due the intestate by plaintiff, with interest. 
_ Under the ruling of the court the estate of the intestate is credited 
with all the payments made to the administrator since intestate’s death. 
It is admitted that nothing was ever paid to him. We see nothing in 
this of which defendant can justly complain. 
Affirmed. 


(614) Watxer, J., dissenting in part: I agree that plaintiff cannot 

recover the penalties for usury. The administrator and not inte- 
state received the usurious interest, and the latter’s estate 1s not re- 
sponsible for what the administrator did after his death. It was the 
personal act of the administrator, and not done in his representative 
capacity so as to charge the estate with lability. Devane v. Royal, 52 
N.C. 426; Tyson v. Walston, 83 N.C. 91, in the second of which cases 
it is said that “no executor can be subjected in his representative capa- 
city on any demand created or originated wholly after the death of his 
testator or intestate.” The principle stated in Devane. v. Royal, supra, 
has been reiterated by this Court and that case cited with approval, 
and as recently as Craven v. Munger, 170 N.C. 424, and Cropsey v. 
Markham, 171 N.C. 48: The act of receiving the excessive interest is 
necessary to subject any ‘one to the payment of the penalty for usury, 
but I do not agree thatthe :defendant is entitled to recover any in- 
terest on the debt. In order to incur a forfeiture of interest, it is only 
necessary that it be charged or reserved. As the notes contained a 
reservation of unlawful interest, they became noninterest-bearing, and 
any payments made upon them should have gone to. the reduction of 
the principal, as they were not in law credits on the interest. Smith v. 
B, & L, Asso., 116 N.C, 73-102; Cheek v. B. & L. Asso., 126 N.C. 242. 
It is said in Smith v. B. & L. Asso:, supra: “The court properly held, 
in the very words of the statute, that the defendant had forfeited all 
interest upon the debt. In legal effect ‘the contract is simply a loan of 
money bearing no interest,’ and all payments are to be credited: on the 
principal (Moore v. Beaman, 112 N.C: 558; Ward v. Sugg, 113 N.C. 
489; Fowler v. Trust Co., 141 U.S. 384, 406), and in addition if the 
lender accepted: such payments of usurious interest the borrower is 
given a right of action to recover back double the amounts thus ex- 
torted within the two years before action makes the charging or con- 
tracting for usury a forfeiture of all interest, and in addition its actual 
acceptance is visited with the penalty of recovering back twice the 
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amount paid.” In the accounting to ascertain what is due, therefore, no 
credit should be given for any interest, and all payments should be 
applied in reduction of the principal, and the clear balance resulting 
from this settlement is ‘all to which defendant is entitled to recover. 
So far as the opinion of the Court conflicts with the views expressed 
by me in Owen v. Wright, 161 N.C. 129, and Corey. v. Hooker, 171 
N.C.. at p. 232, it does not have my concurrence. If defendant is 
allowed. to have judgment for the debt, the statute; which denies a 
recovery of interest, applies. Cuthbertson v. Bank, 170 N.C, 431. 


Cited: Best v. Utley, 189 NC. 364; Snipes v.M onds, 190 N.C, 192. 





(615) 


J. W. HOLLINGSWORTH vy. SUPREME COUNCIL OF THE 
ROYAL ARCANUM. 


(Filed 28 May, 1918.) 


1. Fraternal Orders—Mutual Insurance—Assessments—Statutes—Royal 
Arcanum. | 
Fraternal and assessment orders of another State, having by its charter 
the right to issue certificates of insurance for the benefit of its members 
and without profit is, since the amendments of 1899, governed by its own 
laws, rules and regulations, as authorized by the State of its origin; and 
since that amendment a raise of an assessment by the Royal Arcanum, 
under a purely mutual plan, necessary to protect its policies and made in 
accordance with its constitution and by-laws without discrimination, and 
referred to in the applications and policies, is valid. Revisal, sec. 4791; 
Wilson v. Order of Heptasophs, 174 N.C. 684, cited and distinguished. 


2. Same—Constitutional Law. 

Under the full faith and credit clause of the Constitution of the United 
States, Act IV, sec. 1, the question of whether an assessment upon a policy 
of life insurance in a fraternal order or the benefit of its members and 
issued without profit can be raised when necessary for the protection of 
its policyholders is one to be determined under the laws or decisions of 
the State of its incorporation, and the Royal Arcanum, being a Massachu- 
setts corporation, the law of that State permitting it to be done is con- 
trolling. 


3. Fraternal Orders — Mutual Insurance — Assessments — Policies—Con- 
tracts. 

The provision in a policy of insurance of the Royal Arcanum, after 
stating the premium rate, providing for periodical payments of the same 
amount “so long as the membership continued,” is not a contract, but a 
regulation subject to the society’s constitution and by-laws binding upon 
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its members as to the raising of the assessment when necessary to the 
protection of its policies or to its continued existence for the purpose con- 
teinplated by its charter. 

4. Contracts — Fraud — Misrepresentations—Insurance—Assessments— 
Fraternal Orders. 

A misrepresentation to avoid a contract must have been made aa 
lently, and where one has accepted a life insurance policy in a mutual 
fraternal order upon representation by its agent that the assessments 
could not be increased from that therein set out, and both under the appli- 
cation and policy, the company would have such right under certain con- 
ditions set out in its charter and by-laws, and the insured was a man of 
intelligence who could have probably informed himself, and had the means 
of information at hand, but kept the insurance in force, with knowledge 
of the facts, until it had become necessary to raise the assessment for 
the protection of the policyholders, which was done in aceordance with 
law, he may not then avoid the policy on the ground that he had been 
fraudulently induced to take the policy by the misrepresentation of the 
agent, and refusing to pay the increase recover the amount he may there- 
fore have paid. 


ALLEN, J., did not sit. 


(616) Acrion, tried before Carter, J., and a jury, at October Term, 
1917, of Carawsa. 

The ee was brought to recover the sum of $420, with interest, it 
being the total of plaintiff's monthly dues as a member of the defend- 
ant order from 30 May, 1902, until 1 December, 1916, which were paid 
by him to it during said time. 

Plaintiff based his right to recover upon the ground of fraud in pro- 
curing him to become a member of the order in 1902, the fraud con- 
sisting in the false representations of the defendant’s soliciting agent 
as to the amount of dues to be paid by him each month during the con- 
tinuance of his membership; and as a second ground of recovery, that 
if the contract between them is valid, the defendant has committed a 
breach of the same by increasing the rate of monthly payment oon 
$2.40 to $4.65. 

The defendant denies the allegations of fraud and avers as to. Ae 
other ground of recovery that 1t had the lawful right to in¢rease its 
rate of payment for each month, as will appear hereafter. 

These two questions will be considered in their reverse order, the 
first question now being the one in respect to the breach of the contract. 
The record is large and we will only state, and as briefly as possible, 
the salient facts of the case. 

Under the authority conferred by the general laws of Massachusetts, 
to organize fraternal beneficiary corporations, in 1877, there was issued 
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to designated persons a certificate of incorporation under the name oi 
the Supreme Council of the Royal Arcanum. By the constitution and 
by-laws, referred to in the certificate, the corporation became what 1s 
known as a fraternal association under the lodge system. Its principal 
objects, as stated, were: | | 

1. To unite fraternally all white men of sound bodily health and 
good moral character, who are socially acceptable and between 21 and 
DO years of age. | | 

2. To give all moral and material aid in its power to its members 
and those dependent upon them. | 

3. To educate its members socially, morally and intellectually; also 
to assist the widows and orphans of deceased members. 

4. To establish a fund for the relief of sick and distressed members. 

5. To establish a widows’ and orphans’ benefit fund, from which, on 
satisfactory evidence of the death of a member of the order who has 
complied with all its lawful requirements, a sum not exceeding $3,000 
shall be paid to his family or those dependent on him, as he may direct. 

There was power conferred by the constitution and by-laws to subse- 
quently amend the same in the manner therein provided. The general 
governing power of the order was vested in the Supreme Coun- | 
ceil, and the administration of its affairs, under the supervision of (617) 
such council, was entrusted to the officers named in the constitu-_ 
tion. Authority was given to the Supreme Council to sanction the orga- 
nization of local lodges or councils, upon whom were conferred certain 
powers not in any way conflicting with the constitution and by-laws of 
the order, and the members of such local lodges or councils were re- 
quired to be members of the order and were subject to the duties and 
responsibilities which resulted from that relation and enjoyed also the 
resulting benefits. 

Pursuant to the constitution, under due authority, there was organ- 
ized in the State of North Carolina, at Louisburg, a local lodge or 
council, known as the Tar River Couneil, No. 1875, of the Royal 
Areanum. In 1901, James W. Hollingsworth, the plaintiff, first; jomed 
the local council as one of its original members; but the next year, that 
is, in 1902, he made application for another benefit certificate, mereas- 
ing the amount of his insurance from one thousand to three thousand 
dollars. 

The material terms of plaintiff’s application for a benefit certificate 
were as follows: 

“T direct that in case of my decease all benefit to which I may be 
entitled under the Royal Arcanum be paid to Lula M. Hollingsworth, 
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related to me as wife, subject to such future disposal of the benefit as I 
may in the future direct, in compliance with the laws of the order; 
... that I will, and they (my beneficiaries) shall, conform to and 
abide by the constitution, laws, rules and usages of said council or order 
now in force or which may hereafter be adopted by the same.” 

Thereupon the benefit certificate which has been sued on in this case 
was issued to the plaintiff, and is known as Exhibit A in the record. 
Among other things, it provides as follows: 

“This certificate is issued to James William Hollingsworth, a mem- 
ber of Tar River Council, No. 1875, of the Royal Arcanum located at 
Louisburg, N. C., on evidence received from said council that he is a 
contributor to the Widows’ and Orphans’ Benefit Fund of this order 
.. .and upon condition that such member comply in the future with 
the laws, rules and regulations now governing the said couneil and fund 
or that may hereafter be enacted by the Supreme Council to govern 
said council and fund. . .These conditions being complied with, the 
Supreme Council of the Royal Arcanum hereby promises and binds 
itself to pay out of its Widows’ and Orphans’ Benefit Fund to Lula M. 
Hollingsworth, wife, a sum not exceeding $3,000, in accordance with 
and under the provisions of the laws governing said fund, ... provided 
that said member is in good standing 1 in. this sa at the. time of his 
death.” . 

At the. bottom of this series was sated. the words: “q accept 

- this certificate.on the conditions named therein. James W. Hol- 
(618) pea orth.” 

In plaintiff’s application for membership and benefit certifi- 
cate there is no statement as to the amount of monthly assessments 
which the plaintiff was required to pay. Both the application for mem- 
bership and the benefit certificate expressly provide that the member 
shall comply with all the laws of the order, and particularly “with the’ 
laws, rules and regulations now governing the said council and fund 
(Widows’ and: Orphans’ Benefit Fund), or that may hereafter be en-: 
acted by the Supreme Council to govern. said council and fund.” 

The assessment rates were fixed by the general laws of the order, and 
the way a member ascertained what amount of assessment. he was to 
pay was not by referring to his benefit certificate, but by examining 
section 430 of the general laws of the order, which governed the Wid-| 
ows’ and Orphans’ Benefit Fund and which fixed the amount of assess-_ 
ment rates paid by the members of the order. As shown above, these 
general laws were expressly made a part of the contract. 

The plaintiff, in 1901, first applied for and received a certificate for 
$1,000, and the next year, on his further application, it was increased 


N.C] SPRING TERM, 1918.. 657 


HoLLINesworTH v. SUPREME CoUNCIL. 





to $3,000, and his monthly assessment was accordingly fixed’ at $2.40, 
which was the proper amount for his then attained age. The rates of 
assessment were fixed by the general laws, and these laws were them- 
selves subject to be changed or modified in the manner prescribed. By 
subsection 3 of section 430, which was in force at the time the plaintiff 
became a member, the general law prescribed that the applicant should 
pay the amount fixed for his age, “and the same amount on each assess- 
ment thereafter whilst he is a member of the order.’’ In other words, 
it was assumed at the time these rates were fixed that they would be 
sufficient, and that the member would pay during his entire member- 
ship the same rate that he paid at the time of joining the order. But 
more of this hereafter. 

Article VI of the general laws of the Royal Arcanum contains the 
laws applicable wholly to this Widows’ and Orphans’ Benefit Fund, and 
section 480 (it being the section fixing the rates of assessment), which 
was introduced in evidence by the plaintiff, is part of these general laws 
governing this fund. 

This Widows’ and Orphans’ Benefit Fund 1s diminished from time to 
time by payments to the widows and orphans upon the death of mem- 
bers, and the only way the fund can be replenished is by assessments 
upon the members. The amounts paid in as assessments were not 
allowed to be diverted to any other purpose, and the defendant order 
had no other assets out of which to meet the payment of these benefit 
certificates; except the aforesaid fund. 

It appears that the salaries of officers and other expenses of the order 
are paid otherwise than from the widows’ and orphans’ fund— 
that is, by a system of per capita taxes having no connection (619) 
with the widows’ and orphans’ fund; and it further appears that 
in respect to its expenses, the orate of the order have been prudently 
and economically administered. - 

In 1905 it was found that the Widows’ and Orphans’ Benefit Fund 
would not be sufficient to pay the losses for which it was created at the | 
then rate of assessments fixed by the order, that is, estimated at the 
attained age of the member at the time of his entrance into the order, 
and this solution, if not improved, threatened bankruptcy or the dis- 
solution of the order. | 

In 1905 the Supreme Council at its session made two important 
changes in the general laws: 

1, It provided several different tables of rates which were to be ap- 
plied to the different plans or options as they might be selected by the 
members. For the purpose of this case, it is only necessary to allude 
to two of these options: | 
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(a) Under one of them a meinber was required to pay a certain rate 
up to the age of 65 years, and then at that age the rate was increased | 
considerably. | - 
(b) Under another apices, a member v was required to pay ‘the same 
rate throughout life. 


The last option referred to offered a plan of identically ihe: same 
character as had already obtained prior to 1905 in the order—that is, 
the rates were expected to remain the same throughout life. | 

2. The second important action taken by the Supreme Council in 
1905 was that all the members of the order were required to pay new 
assessment rates as of the age attained by each member on 1 October, 
1905, instead of continuing to pay upon the rates fixed as of the time 
that the member joined; and this was true no matter which opucn was 
selected by the member. 

Under the action taken in 1905, ie was open to the members to select 
any one of the several] options above referred to, yet if such member 
did not indicate which one of the options he desired to take, he was 
automatically put upon that table of rates which required him to pay a 
certain rate up to 65 years of age, and then mereased his rates very 
much higher at 65 years. | 

Following the raise in rates in 1905, there were vigorous objections 
on the part of the members, upon the ground not only that the plans 
adopted in 1905 were ‘legal, but that the new rates then adopted were 
excessive and would raise more revenue than was necessary; however, 
it turned out that the raise in rates in 1905 was not high enough, and 
the executive officers of the defendant order began to realize in the year 
1912 that deficit created in the Widows’ and Orphans’ Benefit Fund 

on account of the excess of payments over receipts was very 
(620) large. 

It. appears from the testimony of Mr. Hoag, who was Supreme 
Secretary of the order contiuously from 1901 to 1917, and even after 
that time, and was well informed as to its financial operations and its 
general management, that from 1911 to 30 September, 1916, the dis- 
bursements exceeded the receipts more than $3,200,000, the receipts be- 
ing $36,394,389.13 and the disbursements $39,572,529.34, and that in 
this State the members, since the organization of the order up to 31 
December, 1916, had contributed to the Widows’ and Orphans’ Benefit 
Fund $2,368,824.92, and out of that amount there has been paid to 
members $2,730,306.47, leaving a deficit on this State’s transactions of 
$361,481.55. At this juncture in its affairs, the order employed two 
actuaries of reputation and experiences to examine its records, books 
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and papers, and recommend for the future management of the order a 
scheme of assessments which would enable it to live within its means. 
In order to understand their report, as specially applicable to this case, 
we state substantially the testimony of the two actuaries taken in the 
cause: 

Until 1898, the assessments paid by members, from which the death 
benefits were derived, were certain sums dependent upon the age of the 
member at the time of receiving his certificate which sums remained the 
same as the years went by. These sums were paid to meet assessments 
as members died, and the amount for the first year would equal the cost 
to the corporation of the insurance of these members. But as the mem- 
bers grew older the risk of their death increased, and as their payments 
remained constant, and as there was at no time a payment of any sur- 
plus beyond the amount required to meet losses, the payments by mem- 
bers of long standing were not nearly enough to equal the cost of their 
insurance to the corporation. So the only way in which the amounts 
required to meet losses could be obtained was from the payments made 
by new members. In 1898 the by-laws were amended so as largely to 
increase the payments to be made by all members, and to require the 
payments monthly. These amendments went into effect on 1 August, 
1898, and it appears that no objection thereto has ever been made by 
any member of the order. These payments, while much larger than 
those required by the original by-laws were upon the same relative 
basis; that is, the increase upon all was in the same proportion, and 
they were all determined by the age of the member when he received 
his certificate, and were not to be afterwards changed as a member 
grew older. When these amendments were made, it was thought that. the 
increase would provide for the future payments called for by the certif- 
icates, and that an adequate emergency fund would be created from 
this income. Under these amendments there was a surplus in 1898 from 
the excess of receipts above payments amounting to more than 
$455,000, and afterwards there was annually a steadily dimin- (621) 
ishing surplus from the same cause to and including the year 
1903. In the year 1904 the payments exceeded the reecipts and there was 
a large defiicit ($271,540.50). Before the session of the Supreme Coun- 
eil in May, 1905, the executive committee caused mortality tables of the 
order to be prepared and made extended investigations and studies with 
the aid of competent actuaries to devise some method, through a 
change of by-laws, which should enable the corporation to meet its 
obligations to members. The actuaries prepared for them new tables, 
each the mathematical equivalent of the others, the first being the reg- 
ular rates, and three others optional alternatives. These founded upon — 
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the payment by the order of the maximum value of each certificate 
and the payment of a rate adequate, without further modification or 
additional assessment, to pay the certificate at the maturity. Compe- 
tent actuaries testified that the old plan of assessments was faulty, ac- 
cording to the assumptions made by actuaries and that the order could 
not meet the maximum face value of its certificate permanently under 
it; that upon their assumptions, a change was expedient, or necessary ; 
that the plans proposed and adopted were nathematically correct; that 
if the members paid the amounts fixed in these tables the order could’ 
continue to pay the maximum face value of its certificates at their ma- 
turity; that such amounts are no higher than necessary for this pur- 
pose, and that they fairly and equitably apportion among the members 
their contributions to the Widows’ and Orphans’ Benefit Fund, taking 
into consideration their age and risk. The actuaries went into much 
detail of statement as to the condition of the order, showing its inevi- 
table and imminent insolvency unless the proposed change was adopt- 
ed, and that the order was actuarially if not commercially insolvent. 

It appears from this testimony that the general plan as to the raise 
of rates in 1916 was identically the same as that in 1905; that is to say, 
in 1916 just as in 1905, all of the rates were increased and all of the 
members were placed upon rates as of their ages attained on 1 Decem- 
ber, 1916. 

It appears in the case that the Supreme Council is made up of ecer- 
tain high officers of the order, who are ex officio members, and of dele- 
gates elected by the great councils, the latter bemg composed of dele- 
gates chosen by the subordinate councils, such as the one to which the 
plaintiff belonged; in other words, the organization is like a republie 
and its laws are made by delegates elected by the members. At the 
meeting of the Supreme Council in 1916, when the change of which the 
plaintiff complains was made, the councils (grand and local) in this 
State were represented by three members, or delegates, Dr. J. Howell 
Way, Harvey B. Craven, and 8. M. Brinson, all of whom voted in favor 

of the new rates adopted at the meeting of 1916. 
(622) The defendant was duly authorized to do business in this 
State when the plaintiff became a member of the order eae when 
the assessments were made. 

The following are the extracts from our statutes which are pertinent 
to the case: 

Revisal, sec. 4806, being Acts of 1899, ch. 54, sec. 2, as amended by 
Acts of 1901, ch. 705, sec. 1, is as follows: “All contracts of insurance 
on property, lives, or interests in this State shall be deemed to be made 
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therein; and all contracts of insurance, the application for which is 
taken within this State, shall be deemed to have been made within this 
State, and shall be subject to the law thereof.” 

Reviaal, sec. 4791 (Acts of 1899, ch. 54, sec. 84, amended by Acts of 
1903, ch. 488, sec. 9): “All contracts must be in accord with charter 
and by-laws. Every policy or certificate or renewal receipt issued to a 
resident of this State by any corporation, association, or order trans- 
acting therein the business of insurance upon the assessment plan, shall 
be in accord with the provisions of the charter and by-laws of such cor- 
poration, association, or order, as filed with the Insurance Commis- 
sioner. And it shall be unlawful for any such domestic or foreign in- 
surance company or fraternal order to transact or offer to transact any 
business not authorized by the provisions of its charter and the terms 
of its by-laws or through an agent or otherwise to offer or issue any 
policy, renewal, certificate or other contract whose terms are not in 
clear accord with the powers, terms and stipulations of its charter and 
by-laws.” 

Revisal, sec. 4792: “Every domestic insurance company, association, 
or order doing business on the assessment plan shall collect and keep at 
all times in its treasury one regular loss assessment sufficient to pay one 
regular average loss.” 

Revisal, sec. 4793: “If any such corporation or association or order 
shall at any time fail or refuse to comply with the provisions of the 
two next preceding sections, or section 4713, the Insurance Commis- 
sioner shall forthwith suspend or revoke all authority to such corpora- 
tion, association, or order, and of all its agents or officers to do business 
in this State, and shall publish such revocation in some os pub- 
lished in this State.” 

Revisal, sec. 4794: ‘Nothing in the. general insurance Jaws, except 
such Jaws as apply to fraternal orders, shall be construed to exterid to 
benevolent associations incorporated under the laws of this State that 
only levy an assessment on the members to create a fund to pay the 
family of a deceased member and make no profit therefrom, and do not 
solicit business through agents.” — 

Revisal, sec. 4795: “Every incorporated association, order, or society 
doing business in this State on the lodge system, with ritualistic | 
form of work and representative form of government, for the. (623) 
purpose of making provision for the payment of benefits in case 
of death, sickness, temporary or permament physical disability, either 
as the result of disease, accident or old age, and formed, and organized 
for the sole benefit of its members and their beneficiaries, and not for 
profit, is heréby declared to be a ‘fraternal beneficiary order, society, 
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or association’; and such order, society, or association paying death 
benefits may also create, maintain, apply or disburse among its mem- 
bership a reserve or emergency fund as may be provided in its consti- 
tution or by-laws; but no profit or gain shall be added to the payments 
made by a member,” 

Revisal, sec. 4796: ‘‘The fund from which the payment of benefits, 
as provided for in the next preceding section, shall be made and the 
fund from which the expenses of such association, order, or society shall 
be defrayed shall be derived from assessments or dues collected from its 
members. Such society or association shall be governed by the laws of 
the State governing fraternal orders, and shall be exempt from the pro- 
visions of all general insurance laws of the State, and no law hereafter 
passed shall apply to such societies unless fraternal orders be desig- 
nated therein.” | 

All of the above sections of the Revisal are taken from the Public 
Laws of 1899, ch. 54, as subsequently amended, the annotations ap- 
pear in the original edition of the Revisal and in corresponding sections 
of Pell’s edition. 

The court submitted this issue to the jury: 

- What amount, if anything, is the plaintiff entitled to recover of the 
defendant? Answer: ‘‘Nothing.” 

The plaintiff requested the court to submit two other issues as fol- 
lows: 

1. Did the defendant falsely represent to the plaintiff that his 
monthly assessment would never be changed, but would remain the 
same as long as a member? 

2. Was the plaintiff by said false representations induced to take out 
the contract of insurance? 

The court refused to submit these issues, and plaintiff excepted. 
Judgment was entered on the verdict, and plaintiff appealed to this 
Court. | 


W.C. Feimister, R. R. M oose, and N. Y. Gulley for plaintiff. 
Tillett & Guthrie and Howard O. Wiggins for defendant. 


WALKER, J., after stating the case: It appears that a great corpora- 

tion, managing and controlling important financial interests for hun- 

dreds of thousands of families, was conducting its business upon 

(624) unsound principles, which if followed without change would 

ultimately lead to financial ruin. The first question is, Was the 

change adopted in excess of defendant’s corporate powers, or in viola- 
tion of the statute governing such corporations? 
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This case is not like any we have heretofore decided concerning fra- 
ternal orders or benefit societies. The law of this State was amended 
by Acts of 1899, ch. 54, so as to exempt such bodies from the operation 
of our general insurance law and to put them in a class by themselves, 
at least in many respects. The certificates in Welliams v. Order of 
Heptasophs, 172 N.C. 787, was issued to the plaintiff 3 January, 1899, 
before the passage of the act of 1899, and that in Wilson v. Order of 
Heptasophs 174 N.C. 628, was issued in the year 1896, while the cer- 
tificates in this case were issued in the years 1901 and 1902, and is, 
therefore, governed by the act of 1899, so far as our law is applicable to 
the case at all. 

The writer of this opinion concurred in those two cases for the reason 
that, in his opinion, this Court had previously decided the question in- 
volved in a series of cases; and when the Williams and Wilson cases 
were before us, it had been well settled that the law of this State should 
control our decision under the statute as it then existed. But the 
changes in the statute applicable to this case, as evidenced by the act 
of 1899, present the question to us again in a very different light. The 
amendments of 1899 plainly reveal that the Legislature had come to 
the view that fraternal and assessment orders should be governed by 
their own laws, rules and regulations, as authorized by the State of 
their origin, except where inconsistent with our laws concerning such 
orders. We find nothing in those laws that prohibit raising the rates of 
assessment, as was done by the defendant in 1916. 

This Court, in Brenizer v. Royal Arcanum, 141 N.C. 409, recognized 
this change in our law, and especially that such orders had been ex- 
cepted from the provisions of our general insurance law, among which 
is found the section requiring that “all contracts of insurance” shall be 
subject to the laws of this State when the contract is made or the ap- 
plication for the insurance is taken therein. This provision is, therefore, 
not applicable to benefit societies; and this appears more clearly when 
we consider Revisal, sec. 4791, which requires that certificates of frater- 
nal orders shall be drawn in accordance with the charter and pyatus 
of the society or corporation. 

The manifest object of these provisions was to make contracts of tra- 
ternal orders uniform, so as to preserve that equality and fraternity 
which is the basic principle of such orders. The Legislature saw clearly 
that it would be destructive of the life of the order unless members, for 
instance, were assessed according to one and the same rule, in- 
stead of the assessments being laid in each State according to (625) 
its own rule, which, moreover, would produce .an undue and un- 
just proportion of the burden.as between the members, there being as 
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many different assessments as there are States. The affairs of the order 
could not be administered under any such scheme, as some members 
would not. be willing, of course, to pay a greater assessment than others 
who derived the same benefit. 

As we hold that there is no statute of this State which prohibited the 
increase of the assessment in 1916, the case is brought directly within 
the ruling of the Supreme Court. of the United States when deciding a 
similar case in Supreme Council of the Royal Arcanum v. Green, 287 
U.S. 531, where the question is exhaustively treated by Chief Justice 
White, the Court assuming jurisdiction of the case upon the ground 
that. the Court of Appeals of New York, from which the case was 
brought by writ of error, had not given full faith and credit, as required 
by the Constitution of the United States, Art. IV, sec. 1, to the acts, 
records, and judicial proceedings of Massachusetts, the validitay of-an 
assessment similar to the one made in 1916 being the question in that 
case. As the decision covers fully the point raised here, it will not be 
amiss to quote entensively from it, in order to show its broad scope, 
and how exactly and conclusively it decides every essential issue of 
law in this case, the facts of the two cases being substantially the 
same, Chief Justice White said there: 

“It is not disputable that the corporation was exclusively of a fra- 
ternal and beneficiary character, and that all the rights of the com- 
plainant concerning the assessment to be paid to provide for the Wid- 
ows, and Orphans’ Benefit Fund had their source in the constitution 
and by-laws and therefore, their validty could be alone ascertained 
by a consideration of the constitution and by-laws. This being true, it 
necessarily follows that resort to the constitution and by-laws was 
essential unless it can be said that the rights in controversy were to be 
fixed by disregarding the source from which they arose and by putting 
out of view the only consideration by which their scope could be as- 
certained. Moreover, as the character was a Massachusetts charter, and 
the constitution and by-laws were a part thereof, adopted in Massa- 
chusetts, having no other sanction than the laws of that State, it fol- 
lows by the same token that those laws were integrally and necessarily 
the criterion to be resorted to for the purpose of ascertaining the sig- 
nificance of the constitution and by-laws. Indeed, the accuracy of this 
conclusion 1s irresistibly manifested by considering the intrinsic rela- 
tion between each and all the members concerning their duty to pay 
assessments and the resulting indivisible unity between them in the 
fund from which their rights were to be enjoyed. The contradiction in 

terms is apparent which would rise from holding on the one hand 
(626) that there was a collective and unified standard of duty and ob- 
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ligation. on the part of the members themselves and the corporation, 
and saying on the other hand that the duty of the members was to be 
tested isolatedly and individually by resorting not to one source of 
authority applicable to all, but by applying many divergent, variable 
and conflicting criteria. In fact, their destructive effect has long since 
been recognized. Gaines v. Supreme Council of the Royal Arcanum, 140 
Fed., 948; Royal Arcanum v. Bradshears, 89 Md., 624. And from this 
it is certain that when reduced to their last analysis, the contentions 
relied upon, in effect, destroy the rights which they are advanced to 
support, since an assessment which was one thing in one State and an- 
other in another, and a fund which was distributed by one rule in one 
State and by a different rule somewhere else, would in practical effect 
amount to no assessment and no substantial sum to be distributed. 

“Tt was doubtless not only a recognition of the inherent unsoundness 
of the proposition here relied upon, but the manifest impossibility of 1ts 
enforcement which led courts of last resort of so many States in pass- 
ing on questions involving the general authority of fraternal associa- 
tions and their duties as to subjects of a general character concerning 
all their members to recognize the charter of the corporation, and the 
laws of the State under which it was granted, as the test and measure 
to be applied. Supreme Lodge, etc., v. Hines, 82 Conn., 315; Supreme 
Colony v. Towne, 87 Conn., 644; Palmer v. Welch, 182 Il., 141; Grime 
v. Grime, 198 Ill., 265; American Legion of Honor v. Green, 71 Md., 
263; Royal Arcanum v. Bradshears, 89 Md., 624; Golden Cross v. 
Merrick, 165 Mass., 421; Gibson v. United Friends, 168 Mass., 391; 
Larkin v. Knights of Columbus, 188 Mass., 22; Supreme Lodge v. 
Nawn, 60 Mich., 44; Tepper v. Royal Arcanum, 59 N.J. Eq., 821; S. c., 
61 N.J. Eq., 688; Bookover v. Life Asso., 77 Va., 85.” | 

And, after referring to the principle and the cases cited to support it, 
the Chief Justice further says: “In fact, while dealing with various 
forms of controversy, in substance all these cases come at last to the 
principle so admirably stated by Chief Justice Marshall more than a 
hundred years ago (Head v. Providence Insurance Co., 2 Cranch, 127 
167) as follows: Without ascribing to this body, which in its corporate 
capacity, is the mere creature of the act to which it owes its existence, 
all the qualities and disabilities annexed by the common law to ancient 
institutions of this sort, it may correctly be said to be precisely what the 
incorporating act has made it, to derive all its powers from that act, 
and to be capable of exerting its faculties only in the manner which 
that. act authorizes. To this source of its being, then, we must recur 
to ascertain its powers.’ ” 

This same rule as to the destructive effect of assessments in (627) 
different amounts is also stated in Royal Arcanum v. Brashears, 


666 IN THE SUPREME COURT. [175 
HOLLINGSWORTH Vv. SUPREME COUNCIL. 


89 Md., 624, as follows: “In a purely mutual association like the Royal 
Arcanum all members must be treated alike, for it would be destructive 
of the mutuality itself of the association if in suits against it the benefit 
certificate issued to a citizen.of one State should be entitled to a more 
favorable construction than a similar certificate issued to a citizen of 
another State.” 

But, as we have seen, the Supreme Court of the United States has 
regarded the question involved as a Federal one, as it calls for the con- 
struction and application of Article 4, sec. 1, of the Constitution, and 
its decision upon the question is authoritative, and therefore binding 
upon us, even if we differed from its conclusion, which we do not, This 
being the case, it concerns us now to ascertain what is the law of 
Massachusetts in regard to this question. The defendant, in order to 
show what this law is, has introduced statutes of that State, a duly 
certified copy of the judgment roll of the highest court of that State, 
the Supreme Judicial Court, in Reynolds v. The Royal Arcanum, which 
is reported in 192 Mass., 150. It also introduced the testimony of two 
eminent and learned members of the bar of that State, and from all 
this evidence, it appears to have been held by the highest court of 
Massachusetts, which has continued as the law of that State to this 
day, as follows: : 

1. The Royal Arcanum (and other fraternal baneacniey societies as 
well) have the power to increase their rates. | 

2. They have not only the right and power to increase thet eee but 
to put the members upon a new and increased table of rates, which are 
fixed as of the ages attained by the members, at the time the new scale 
of rates was adopted. 

It will be proper here to state substantially, and as briefly as pos- 
sible, what was said by the Court in the Reynolds case, using for the 
most part its own language: “The assessments to be paid for death 
benefits in this case are provided for by the by- laws, while a promise 
in writing to pay a certain sum to a particular person is, as to that per- 
son, a matter outside of those corporate rules which may be expected 
to be changed by an amendment of the by-laws. This promise on one 
side is set over against the promise of the member on the other. The 
promise of the member is to do what may be called for by the by-laws 
then existing or that may afterwards be adopted. The promise of the 
corporation is stated expressly, without mention of the by-laws. The 
member occupied a dual position, as an insurer and the insured. As 
one of the association agreeing to provide for the payments that may 
become due to members, he agrees to be subject to the by-laws. As the 
insured person to whom a particuar sum of money is promised, he has 
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a right to stand on the terms of the promise. That the duties of 
members prescribed by the by-laws remain subject to modifica- (628) 
tion when a power of amendment is reserved has often been de- 
cided,” citing Loeffler v. Modern Woodmen, 100 Wis., 79, and other 
cases. 

‘Most of the cases relied on by the plaintiffs, when rightly analyzed, 
turn on the distinction between an attempted amendment of the by- 
laws directly affecting the promise to the certificate holder as an in- 
‘sured person and an amendment affecting his duties as a member of 
the corporation bound to perform his part in providing means or other- 
wise as one of the association of insurers,” citing Hale v. Equitable Ard 
Union, 168 Penn. St., 377, and many other cases. 

“On principle and on the weight of authority, we are of opinion that 
there is nothing in this contract that prevents the corporation from 
amending its by-laws in a reasonable way, to accomplish the purposes 
for which it was organized, even though the change increases the pay- 
ments to be made by certificate holders. Such changes necessarily in- 
volve some hardship to certain individual members, but. the corpora- 
tion, under the law, should do that which will bring the greatest good 
to the greatest number. The members who complain of its action are 
those who have had the benefit of insurance for themselves and 
their families for many years, at very much less than the cost of their 
insurance to the corporation. They have had the good fortune to sur- 
vive, and therefore their contracts have brought them no money, but 
all the time they have had the stipulated security against risk of death. 
If now they are called upon to pay for future insurance no more than 
its cost to the corporation, they ought not to think it unjust.” 

The Reynolds decision was made, it is true, upon the raise of the 
rates in 1905 by the Royal Arcanum, but saving the date of the in- 
crease and the amounts, the question involved there as to the increase 
of the rates in 1905 1s identical with that in this case, and, at least, in 
substance and in principle. There is no difference in law between the 
two, and a decision upon the one is directly applicable to a case aris- 
ing upon the other. There is no difference between the Reynolds case 
and this one, which favors our present decision, and that is that while 
the laws of Massachusetts in 1905 permitted benefit societies to raise 
their rates above the existing level, in the same manner as was done 
in this case, the law in 1916 commanded that it should be done when 
necessary to meet its financial obligations. One was permissive merely, 
while the other was mandatory, and the latter was passed because it was 
apparent that the order could not be kept afloat in any other way. 

It comes to this, therefore, that the highest Federal Court has de- 
elared that, under Article 4, sec. 1, of the Constitution, the question 
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must be determined by the law of Massachusetts to which courts 
(629) in other States must give full faith and credit, and we have 
shown that the law of that State not only permits but requires 
that the rates shall be increased when the necessities of the order de- 
mand it. This is not unfair or unjust to any member. If it were not the 
law, the order could not long survive or remain a going concern, be- 
cause it must soon perish for the want of sustenance, and if this should 
happen, the certificates, of course, would be of no value; and, instead 
of being what it was intended to be, a society for the protection of its 
beneficiaries against loss in the case of death of its members, under a 
cheap or inexpensive form of insurance, it would prove to be an ex- 
pensive and uncertain form of insurance to them. The very nature of 
the enterprise shows the absolute necessity for having a fixed and uni- 
form rate of assessment, with power to raise it to a higher level when 
the exigencies of the society require this to be done. The Green case 
was approved in Supreme Lodge Knights of Pythias v. Mimms, 241 
U.S. 574 (60 L. Ed., 1179), where the rate of assessment was increased 
from $7.85 to $34.80, and justified under similar laws to those existing 
in the order of the Royal Arcanum in 1905 and 1916. See, also, Knights 
of Pythias v. Smyth, 38 Sup. Ct., 210. | 

The Reynolds case has been approved by the Supreme Judicial Court 
of Massachusetts in the following cases: Hickey v. Baine, 195 Mass., 
446, at p. 452; Proctor v. United Order Golden Star, 203 Mass., 587, 
at p..590; Attorney General v. American Legion of Honor, 206 Mass., 
158, at p. 164; Ulman v. Golden Cross, 220 Mass., 442, at p. 427. These 
cases were decided between 15 May, 1907, and 1 March, 1915, both 
dates inclusive, so that they continue the law of that State, as we have 
stated 1t, down to a day since the commencement of this action, and 
one of the Assistant Attorney-Generals of Massachusetts having spe- 
cial charge of the insurance department’s matter states that it was the 
law when he testified. 

It may be well to state briefly the history of the case of Green v. 
Royal Arcanum, supra, in order to show how identical are the conten- 
tions of plaintiff in that case with those of the plaintiff in this case: 
Sometime after the raise in 1905, one Samuel Green brought an ‘action 
against the Royal Arcanum in the Supreme Court of New York to en- 
join the defendant from suspending him for failure to pay the new 
rates. In the lower court, the judge upheld Green’s contention and en- 
joined. the defendant from suspending Green on account of his failure 
to pay the new and increased rates adopted in 1905. In concluding the 
opinion (124 N.Y. Supp., 398), the Court said: “I also hold that al- 
though the defendant is a Massachusetts corporation, still, when it 
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comes into the State of New York, conducting business. here under the. 
supervision and permission of the State insurance department, 
contracts made here with residents of this State in councils organ- (630) 
ized and existing in this State and to be performed, here are to 
be interpreted under the laws of the State of. New York.” © 

Upon appeal by defendant, the Appellate Division of the New York 
Supreme Court reversed the lower court, and held that the increase in 
rates in 1905 was valid (see 129 N.Y. Sup., 791). Thereupon Green 
appealed to the New York Court of Appeals and the Court of Appeals 
reversed the ruling of the Appellate Division and affirmed the ruling 
of the lower court, 206 N. Y., 591. In this opinion. the New York Court 
of Appeals held (hres main pronésitiene: 

(1) That the reservation in the benefit certificate to the effect that 
the member should comply with all laws, etc., made in.the future, did: 
not authorize the Royal Arcanum to increase the rates of assessment . 
in 1905. 7 

(2) That plaintiff’s contract rights are not affected by the ae pase 
defendant is a Massachusetts corporation, because the contract was 
made in New York, and is to be controlled by the laws of New York. 

(3) That the statutes of Massachusetts did not authorize the change 
made in 1905, because the change impaired plaintiff's vested rights, 
which the Massachusetts statute forbade. 7 


After the adverse decision of the Court of Appeals of New York 
the Royal Arcanum sued out a writ of error from the Supreme Court 
of the United States upon the ground that that decision was violative 
of section 1, article 4, of the United States Constitution, in that it failed 
to give full faith and credit to the public acts and judicial proceedings 
of the State of Massachusetts. It was therefore required of the United 
States Supreme Court to decide whether the highest court in New 
York erred in holding that the contract rights of the parties under the 
benefit certificate were to be determined by the laws of New York or 
by the laws of Massachusetts, when the Royal Arcanum was chartered; 
secondly, whether the Massachusetts law authorized the Royal Arca- 
num to raise the rates in the manner in which they were raised in 1905. 
The United States Supreme Court clearly and emphatically held: 

(1) That the New York Court erred in determining the rights and 
powers of the defendant by the New York law, and that the question of 
the power to raise the rates as raised in 1905 must, under article 4, 
section 1, of the Federal Constitution, be determined by the laws of 
Massachusetts. 

(2) That the statutes of Massachusetts, particularly in the light of 
the Reynolds case construing those statutes, left no room for doubt that 
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the Massachusetts law governing fraternal beneficiary societies, did au- 
thorize the raise in rates made in 1905. 
In the Mims case, supra, it was claimed that the society had de- 
manded monthly dues in excess of its rights, and that the 
(631) amendments to the by-laws increasing the rates of assessment 
were ultra vires and void. The by-laws governing the certificate, 
and enacted in 1884, provided that “each member of the endowment 
rank should continue to pay the same amount each month thereafter 
so long as he remained a member.” In 1910, the by-laws were again 
amended so as to increase the plaintiff’s monthly payments from 
$7.35 to $34.80, and required each member to pay as of his age attained 
in that year. 

Justice Holmes, writing for a unanimous Court in that case, said: 
‘Persons who join institutions of this sort are not dealing at arm’s 
length with a stranger whose mode of providing for payment does not 
concern them, but only his promise to pay. They are joining a club the 
members of which have to pay any benefit that. any member can re- 
ceive, The corporation is simply the machine for collection and distri- 
bution. Its charter expressly provides by section 5 that it ‘shall not 
engage in any business for gain; the purpose of said corporation being 
fraternal and benevolent.’ It is manifest, therefore, that it would be a 
perversion of its purposes if, through some ambiguity of phrase, the . 
necessary course of benefits were closed in favor of certain members, - 
while their right to insist upon payment remained. The essence of the 
arrangement was that the members took the risk of events, and if the 
assessments levied at a certain time were insufficient to pay a benefit 
of a certain amount, whether from diminution of members or any other 
causes, elther they must pay more or the beneficiary less. The only lan-— 
guage in the certificate bearing on the matter pointed to possible 
changes, one condition being the payment of all monthly payments ‘as 
required.’ It was obvious and understood that, to pay a benefit, an in- 
crease in the assessment might be necessary. In our opinion the present 
charter, like the first, must be construed to authorize such an increase, — 
and the clause in the law of 1884, relied upon, that the payments should 
continue the same so long as the membership continued, was not a 
contract, but was a regulation subject to the possibility inherent in the 
case. More than ambiguous words in an amendable law would be needed 
to establish a departure from the ground on which the relation of the - 
parties obviously stood, and to create a privilege that attacked the 
corporation in its very life... . It is necessary to discuss the options 
that were offered in the alternative, but it is proper to remember that 
for many years the plaintiff had been insured, and although by what he 
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by it, she would have if he had died. As he happily lived, he has to bear 
the burdens incident to the nature of the emer rise into which he went 


open-eyed.” 


The same Icgislation was under consideration by the Supreme Court 


of the United States in the Smyth case, supra. In that case, at the time 


the member’s certificate was delivered to him, he was also pro- 


vided with a copy of the constitution and law: whieb contained, (632) 
among other things, in article 4, this provision: “Each member | 

. shall pay... a monthly seecaamnent: as provided in the following 
table, and shall continue to pay the same amount hereafter as long as 
he remains a member of the Endowment Rank.” Smyth originally paid 
a monthly assessment of $3 until 1894, when it was increased to $3.15, 
which he paid until 1901, when it was increased to $4.80, which he paid 
until 1910, when he received a notice of increase to $14.70. The decision 
of the case turned, as was said by the district judge (108 Fed., 963), 
on the power of the supreme lodge to increase the monthly payment of 
assessments from $4.80 to $14.70 per month. It appeared in the record 
that, at the time the increase of 1910 went into effect, a circular was 
delivered to the plaintiff saying: “These payments do not wncrease (the | 


_ words ‘do not increase’ italicized) with increasing age, but always re- 


main the same during the good standing of the member.” 198 Fed., 990. 

The United States Supreme Court called attention to article 4, above 
set forth, and said: “This provision, it is contended, because a part of 
the contract of insurance with the plaintiff, which could not be changed 
without his consent, and made unlawful any merease 1n his assessment. 
The defense is that power was given to the defendant. by its chart- 


' er to change its by-laws; that by provisions in his policy and his appli- 
cation for it, the plaintiff was notified and charged with knowledge of 


this fact; and that the increase of assessment complained of was duly 
authorized pursuant to the terms of this grant of power.” The Court 
held that the Smyth case was on all fours with the Mims case, and 
that the decision in that case must be accepted as controlling on the 
merits and decisive of the authority of the supreme lodge to increase 
the monthly assessment rates. 

It should be noted, as important in the consideration of our case, 


what Justice Holmes says in the Mims case, supra, viz., that the clause 


providing for periodical payments of the same amount “so long as the 
membership continued, was not a contract, but was a regulation subject 
to the possibility inherent in the case, and that any other view of it 
would create a privilege which would attack the corporation in its very 
life.” This is the crux of the whole matter, and the vital principle of 
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the case, crisply stated and sharply and lucidly denied. The Chief 
Justice thus concludes the opinion of the Court in Royal Arcanum v. 
Green, in regard to the effect of the Massachusetts law and its applica- 
tion to cases In other States: 

“Coming, then, to give full faith and credit to the Massachusetts 
charter of the corporation and to the laws of that State to determine 
the powers of the corporation and the rights and duties of its members, 

there is no room for doubt that the amendment to the by-laws 
(633) was valid if we accept, as we do, the significance of the charter 

and of the Massachusetts law applicable to it as announced by 
the Supreme Judicial Court of Massachusetts in the Reynolds case. 
And this conclusion does not require us to consider whether the judg- 
ment per se as between the parties was not conclusive in view of the 
fact that the corporation for the purposes of the controversy as to as- 
sessments was the representative of the members. (See Hartford Infe 
Insurance Co. v. Ibs, this day decided.) Into that subject, however, we 
do not enter.” 

There is another ground of distinction between the Strauss, Wilhams, 
and Wilson cases, and the other cases cited in them, on the one hand, 
and our case, on the other. In the former, there was not only a rising 
to a higher figure of the rates, but there also was classification and 
discrimination. That is, the old members were put in one class and 
the new members in another, and the losses (death benefits) in the old 
class were paid from the funds collected from that class, while the losses 
in the new class were paid from ‘the funds collected from that: class; : 
but in this case it appears that all moneys collected from assessments 
are mingled or blended in one fund, and losses paid solely out of’it. It 
is, therefore, a single or common fund for the payment of death bene- 
fits. In the one case there is classification and discrimination, while in’ 
the other, there is neither. This burden put upon the old class of pay- 
ings its own death benefits, while an advantage is given to the new class, 
which increases in number, caused the Chief Justice to say in Williams 
v. H eptasophs, supra. “This is not the case of an increase of assess- 
ments, but it is a discrimination between members,” resulting of course, 
from unfair and unjust classification. 

In Wilson v. Order of Heptasophs, 174 N.C. at p. 628, the Chief 
Justice, comparing this process of classification to the flow of a river, 
says: ‘The loss in volume by the outflow is constantly made good by 
accessions along the route, 7. e., by the interest accruing, and by the 
waters coming from above, 1. e., the payments by new members. While 
time depletes the current by death, it is adding to it from new sources; 
but when, as inthis case, the company seeks to divide its members into > 
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classes, the older of which will receive no accessions, the current will 
soon run dry. It is true that this figure is more applicable to the 
standard companies than to a benefit association when the losses are 
paid by assessments upon death, but it is none the less true that when 
there is a class in which there are no new members to assess, that class 
must become smaller and smaller and the assessments larger and larger 
until they become unbearable.” 

And in the Williams case, 172 N.C. at p. 789, he demonstrates the 
baneful effect upon the older members in the application of this classi- 
fication when the says: “Under this system the assessments upon © 
the plaintiff became, of course, much higher than if the entire (6384) 
membership had continued to share in the burden of all the 
deaths, with the result that if the plaintiff was the longest liver in that 
class he would have to pay his own death loss, and in the meantime 
would, as a member of a constantly dwindling class, have been required 
to pay higher and higher assessments on the death of each of his fellow- 
members,” 

We have no such case here, as the law wisely provides for a common 
fund, to which the Chief Justice favorably referred, in those cases, and 
from this one source all are paid alike. It was held in Supreme Coun- 
cil Royal Arcanum v. Bradshears, 73 Am. St. (Md.), 244, that in a 
purely mutual association like the Royal Arcanum, all members must 
be treated alike, for it would be destructive of the mutuality itself of 
the association if in suits against it the benefit certificate issued to a 
citizen of one State should be entitled to a more favorable construction 
than a similar certificate issued to the citizen of another State. And 
also, in the same case, it is said to be well settled that the contract of 
membership in a mutual association is always made with reference to 
and includes the constitution and by-laws of the association, whether 
they are specially referred to in the contract or not citing cases and 3 
Am. & Eng. Ene. (2 Ed.), 1081; Yoe v. Howard Assn., 68 Md., 86; 
Fuller v. Baltumore Assn., 67 Md., 483. 

The plaintiff cannot say that he has borne “the heat and burden of 
the day.” and therefore his case should be favorably considered, for he 
has not. He has been given insurance at less than its normal cost and 
at a much cheaper rate than it could have been secured by the ordinary 
life plan, and he will continue it, under the increased rate, at a stated 
sum which is not in excess of its cost to the order for member of his 
age. He, therefore, has no reasons for complaint against the law, be- 
cause if it seems to be harsh, it is in reality not so. 

But plaintiff alleges that he was fraudulently induced to join the 
order by its agent, who falsely represented that the rate would continue 
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to be the same so long as he was a member. He tendered two issues 
based upon this allegation which the judge rejected, as a false repre- 
sentation which induces another to act is not necessarily or even ordi- 
narily fraudulent. The representation, though false, may have been 
honestly made in the belief that it was true, and it may have caused 
plaintiff to become a member without having been intended to deceive 
him. When we consider the facts and the language of the certificate 
and other documents to which plaintiff had easy access, 1t was more the 
expression of an opinion or the legal construction of words than a false- 
hood which was calculated and intended to willfully mislead; nor was 
there any trick or artifice employed to prevent a full and free inquiry, 

and besides, and what is more conclusive against the charge of 
(635) fraud is the fact that language was used in the papers which 

expressed, or at least implied, what was affirmed by the agent, 
that the assessment would remain the same so long as he remained a 
member of the order. The language is: “Every applicant. . shall pay 
_.. the following named amounts (set forth in the table) ... according 
to the age attained ... and the same amount on each assessment there- 
after whilst he is a member of the order, unless he should have changed 
his rate.” 

The plaintiff had the necessary documents for informing himself and 
as much intelligence as the agent, so it appears, for understanding 
them. He soon became the regent or head officer of his local council and 
must be presumed to have ascertained what were the constiution, by- 
laws, rules and regulations of the order, if he properly performed his 
duty, and he continued to be a member, to pay the amount of his 
assessments, and to accept and enjoy the highest honor of the order for 
some years without complaint or protest. 

There are other important facts which relieve the agent of imputa- 
tion of fraud, but it is unnecessary to recite them, as those already 
stated will suffice to show that the charge of fraud is without any real 
foundation. We wiil, therefore, content ourselves with a reference to a 
few of the precedents applicable to such cases. The following, relied on 
by the plaintiff, are not in point: Caldwell v. Ins. Co., 149 N.C. 100; 

Sykes v. Ins. Co., 148 N.C. 18, and Whitehurst v. Ins. Co., 149 N.C. 278. 
_ In each of those cases the agent of the company took advantage of the 
ignorance and illiteracy of the applicant and deceived him as to the 
language and meaning of the policy when he well knew that the appli- 
cant could not read and could not understand. This ease is like those 
of Cathcart v. Ins. Co., 144 N.C. 623; Clements v. Ins. Co., 155 N.C. 
o7, and Wilson v. Ins. Co., vd., 173. Those cases are very much like 
this one and sufficiently so in principle to control it. 
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In Tarault v. Seip, 158 N.C. atp.370,the Court said: “Nor can 
fraud exist where the intent to deceive does not exist, for it is emphati- 
cally an action of the mind that gives it existence. It is not sufficient 
that the representations are false in point of fact; the defendant must 
be guilty of a moral falsehood. The party making the representation 
must know or believe it to be false, or, what is the same thing, have no 
reason to believe it to be true. The action for fraud and deceit rests 
in the intention with which the representation is made and not upon 
the representation alone,” citing Etheridge v. Palin, 72 N.C. 218; 
Tilghman v. West, 48 N.C. 183; Hamrick v. Hogg, 12 N.C. 380, to 
which we add Cash Register v. Townsend, 187 N.C. 652; Unitype Co. 
v. Ashcraft, 155 N.C. 63. 

It was said in Floars v. Ins. Co., 144 N.C. at p. 232: “While these 
principles are very generally admitted, it is also accepted doc- 
trine that when the parties have bargained together a contract (636) 
of insurance, and reached an agreement, and in carrying out or 
in the effort to carry out the agreement a formal written policy is de- 
livered and accepted, the written policy, while it remains unaltered, will 
constitute the contract between the parties, and all prior parol agree- 
ments will be merged in the written instruments; nor will evidence be 
received of prior parol inducements and assurances to contradict or 
vary the written policy while it so stands as embodying the contract be- 
tween the parties.” 

And in Bland v. Harvester Co., 169 N.C. 418, we said: “The plain- 
tiff relies entirely upon certain alleged verbal representations made to 
him by a sales agent of the defendant. In a late case this Court said 
that parties to the contract are ‘not only held to the terms of the con- 
tract deliberately entered into, but are not permitted to contradict or 
vary its terms by parol evidence, as the ‘written words abides’ and 
must be considered as the only standard by which to measure the obli- 
gation of the respective parties to the agreement in the absence of 
fraud or mistake.’”’ See, also, Guano Co. v. Live Stock Co., 168 N.C. 
447, 

In Mowry v. Insurance Co., 96 US. 54, where plaintiff alleged 
that the agent of the company had allured him into accepting a policy 
by a tempting bait, the Court said: “The previous representation of 
the agent could in no respect operate as an estoppel against the com- 
pany. Apart from the circumstances that the policy subsequently issued 
alone expressed its contract, an estoppel from the representations of a 
party can seldom arise, except where the representation relates to a 
matter of fact, to a present or past state of things. If the representa- 
tion relate to something to be afterwards brought into existence, it will 
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amount only to a declaration of intention or of opinion, liable to modi- 
fication or abandonment upon a change of circumstances of which 
neither party can have any certain knowledge.” 

And again, upon the same question, and answering the contention of 
the agent’s fraud, the Court said in the same case: “But to this position 
there is an obvious and complete answer. All previous verbal arrange- 
ments were emerged in the written agreement. The understanding of 
the parties as to the amount of the insurance, the conditions upon 
which it should be payable, and the premium to be paid, were there ex- 
pressed for the very purpose of avoiding any controversy or question 
respecting them. The entire engagement of the parties ,with all the con- 
ditions upon which its fulfillmnt could be claimed must be conclusive- 
ly presumed to be there stated. If ‘by inadvertence or mistake pro- 
visions other than those intended were inserted or stipulated pro- 
visions were omitted, the parties could have had recourse for a correc- 

tion of the agreement to a court of equity, which is competent to 
(637) give all needful relief in such cases. But until thus corrected, the 

policy must be taken as expressing the final understanding of 
the assured and of the insurance company ”’ 

As to the duty of a member to read his certificate, the Court said in 
Fraternities Acct. Order v. Armstrong, 106 Va., 746: “A person who 
becomes a member of such a society or order must acquaint himself 
with its by-laws, for they, to the extent of their provisions, measure his 
duties, his rights and his liabilities. Heis chargeable with knowledge 
of the general nature and character of the organization which he is 
joining, and of its rules and regulations. The member of such a corpora- 
tion being bound by the provisions of its by-laws, such by-laws enter 
into and form part of the contract as between the member and the com- 
pany, whether formally incorporated in the contract or not. . .The law 
conclusively presumes that those who become members of such a socie- 
ty have acquainted themselves with its by-laws.” 

And upon the same question it was said in Upton v. Tribilock, 91 
US. at p.45: “That the defendant did not read the charter and by- 
laws, if such were the fact, was his own fault. It will not do for a man 
to enter into a contract, and when called upon to respond to its obliga- 
tions, to say that he did not read it when he signed it, or did not know 
what it contained. If this were permitted, contracts would not be worth 
the paper on which they were written. But such is not the law. A 
contractor must stand by the words of his contract, and if hewill not 
read what he signshealone is responsible for his omission,” citing 
Jackson v. Croy, 12 Johns., 427; Lews v. Stubbs, 6 Watts., 48; Farly v. 
Bryant, 82 Me., 474; Coffing v. Taylor, 16 Ill, 457; Slafyton v. Scott, 
13 Ves. 427; Alvanly v. Kinnard, 2 Mac. & G., 7; 29 Beav., 490. The 
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case of Gwaliney v. Ins. Co., 182 N.C. 925, on which plaintiff relies is 
not at all applicable. 

In the course of the opinion he wrote for the Court in Cathcart v. 
Ins. Co., 144 N.C. 628, which we have cited as ruling our cases, Chief 
Justice Clark says of the Gwaltney case; This case (Cathcart v. Ins. 
Co.) is rather like Floars v. Ins. Co., 144 N.C. 232, where it was held 
that a failure to read the policy or examine it for three months is a 
waiver of any right to reform the policy on the ground of mistake,” and 
this applies, of course, to other equitable relief. 

We close this branch of the case with what is said in Clements v. Ins. 
Co., 155 N.C. at p. 61 and 62: “The loss of the plaintiff, if any he 
has sustained, is directly and wholly attributable to gross neglect of his 
own interests and to his supineness when he should have been active 
and vigilant. Equity will not assist on ewhose condition is traceable 
only to that want of diligence which may fairly be expected from a rea~ 
sonable and prudent person, and even when he is watchful and 
discovers a wrong practiced upon him, a court of equity requires (638) 
that he should be prompt in asserting his claim to relief against 
it, for it will not aid those who sleep on their rights, but only those who 
are vigilant.” | 

Justice Holmes said in Supreme Lodge of Knights of Pythias v. 
Mims, 241 U.S. 571, already cited, that the provision as to the perma- 
nency of the rate charged at entrance of a member is but a rule or reg- 
ulation, subject to change as the necessities of the order might require. 
If plaintiff had bestowed even slight care upon his interests and in- 
formed himself when he had ample opportunity to do so, he would have 
discovered what was the meaning of the clause as to rates. It is too late, 
aiter so many years have elapsed, even if there was any fraud or mis- 
take, to ask for relief at the hands of a court of equity. 

There are some objections to evidence, but they relate to the docu- 
mentary and other proof showing the law of Massachusetts, and really 
go to its legal effect, rather than to its competency and relevancy. 

We have shown why the issues tendered by the plaintiff should not 
have been submitted. 

We consider the Green case, supra, as decisive of ths one on the two 
main and essential questions, that under the full faith and credit 
clause of the Constitution, the applicable law is that of the State of 
Massachusetts, and that under the law, of itself, and certainly as con- 
strued by its highest court, the increase by the assessments was fully 
warranted, 
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There was no real dispute about the material facts, and upon them 
plaintiff has no cause of action, and therefore the judgment of the 
Court is correct. 

No error. 


Cited; Pittman v. Tobacco Growers Association, 187 N.C. 342; Mc- 
Neal v. Insurance Co., 192 N.C. 451; Finance Company v. McGaskill, 
192 N.C. 559; Stone v. Milling Co., 192 N.C. 585; Burton v. Insurance 
Co., 198 N.C. 501; Small v. Dorsett, 223 N.C. 760. 





(639) 


MARY B. MASON v. DURHAM COUNTY. 
(Filed 28 May, 1918.) 


1. Roads and Highways ~— Counties — Assessment—Statutory Methods—— 
Courts. 
Where a county has taken and continued to use a part of the lands of 
the owner in constructing its public road, and there is a special provision 
of a statute applicable as to the assessment of the owner’s damages by a 
jury, upon petition to the board of county commissioners, which has not 
been followed, the owner may maintain an action in the Superior Court to 
recover his permanent damages, and upon payment thereof the easement 
will pass to the county. 


2. Same—Permanent Damages—Easements. 

Where a method of assessing damages to the owner for the taking by 
the county of his lands for road purposes has been provided by statute, 
that it be upon petition to the board of county commissioners, etc., and 
the county has taken plaintiff’s land without following this method: Held, 
at the election of either the owner or the board, an action lies for perma- 
nent damages in the Superior Court, and the application to the board was 
not essential to the right of the injured owner to sue and have his cause 
tried by the jury, as contemplated and conferred by the general laws. 


3. Roads and Highways—Counties—Assessments—-Statutes—Waiver. 

The county board of commissioners in acting upon a petition by the in- 
jured owner whose land had been taken for road purposes, under a statute 
providing for the assessment of damages by this method, does so in an 
administrative capacity ; and where the board has taken and is using the 
land for such purpose, and the owner has not followed the special method 
provided, and brings his action in the Sueprior Court for his damages, the 
defendant’s denial of plaintiff's ownership and its liability for the dam- 
ages, Waives its right to insist that the statutory method should have been 
pursued by the plaintiff. 
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4. Roads and Highways — Counties—Assessments—Statutes—Petition— 
Compliance—Courts, 

Chapter 463, Public-Local Laws of 1918, applying to Durham County, 
provided for assessment of damages to land of owner taken for road pur- 
poses by a jury, upon petition to the board of county commissioners, etc. 
The county took a part of plaintiffs land for this purpose without follow- 
ing this statute, and was using it therefor at the time plaintiff instituted 
his action in the Superior Court: Held, the action would lie; and, Sem- 
ble, a letter written by plaintiff's attorney asking that the matter be settled 
by arbitration by three good men was a compliance with the statute pro- 
viding that three disinterested freeholders assess the damages. 


WALKER, J., dissenting, Brown, J., concurring in the dissenting opinion. 


AppraL by defendant from Kerr, J., at the March Term, 1917, of 
DurHAM. 

This is an action by Mary B. Mason against the Commissioners of 
Durham to recover damages for the value of a strip of land 60 feet 
wide and 7 feet deep across the front of her lot on the Main Street road 
between Durham and East Durham, taken by the Commissioners oi 
Durham County in the spring of 1916 for the purpose of widening said 
road in front of plaintiff’s property. Plaintiff’s complaint was filed 29 
July, 1916, in which she alleged as a cause of action that she was the 
owner of a lot of land on East Main Street road; that the defendants 
had taken a strip across the front of it 7 feet deep and 60 feet wide, 
and prayed judgment for the value of the land so taken in the sum of 
$600. The defendants, in January, 1917, filed an answer, and denied 
in paragraph 8 of the answer that plaintiff owned the land in contro- 
versy, as alleged in paragraph 3 of the Complaint, and in paragraph 5 
of the answer of the defendants denied that they took a strip of Jand 
from the plaintiff 7 feet deep and 60 feet wide, as alleged in paragraph 
5 of the complaint. 

And for a further defense the defendant pleaded that the land (640) 
had been taken under chapter 463, Public-Local Laws 1913, 
which provides for the assessment of damages by a jury upon petition 
to the board of county commissioners. 

And defendants denied in said further answer that a petition had 
ever been filled with board of county commissioners requesting a jury 
to assess damages to plaintiff’s property. 

The action came on for trial at the March Term, 1917, of the Dur- 
ham County Superior Court. The defendants demurred ore tenus to 
the complaint upon the ground that it did not state a cause of action, 
and for a further reason that the court did not have jurisdiction, as 
chapter 463 of the Public Local Laws of 1913 prescribed a method of 
assessing damages for property taken for public roads. 
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The court overruled the demurrer, as the ownership of the property 
and the taking the same was denied by defendants and sustained the 
jurisdiction of the court upon the ground that if it was purely a case 
for assessing damages that plaintiff would not be required to plead, but 
would be permitted to prove that she had filled a petition for a jury to 
assess damages as required by chapter 463 of the Public Local Laws of 
1913. The defendants then admitted that the plaintiff owned the lot 
described in the complaint, but denied that they had taken plaintiff’s 
property as alleged. 

Evidence was offered by the plaintiff and defendants on the following 
issues: 

1. Was plaintifi’s land taken by defendants as alleged in the com- 
plaint? To which the jury responded, “Yes.” 

2. What amount, if any, is plaintiff entitled to recover of defendant? 
To which the jury answered “$200,” 

Plaintiff introduced a letter, dated 24 June, 1916, addressed to the 
Board of County Commissioners, Durham, N. C., written by R. O. 
Everett, her attorney. The following is a copy of the letter: 

24 June, 1916. 
To the Board of County Commissioners, Durham, N. C. 

GENTLEMEN:—I beg to notify you that Mr. and Mrs. Joe Mason 
have retained me to present a claim against the Board of County Com- 
missioners for damages in taking the property in front of their property 
located on the south side of Hast Main Street. They state that you 
took seven feet of their property and damaged the balance, and they 
are relying upon that constitutional provision which your honorable 
body is most familiar with that private property can not be taken with- 

out due compensation. 
(641) They are willing to have this matter settled by arbitration by 
three men who can assess the damages. Please let me know your 
wishes in the matter. Yours very truly, 
R. O. Everett. 


The court held that the request contained in the letter from plaintiff’s 
attorney, dated 24 June, 1916, was a sufficient compliance with the law 
for a petition to have a jury to assess damages. 

Judgment was rendered in favor of the plaintiff and the defendant 
appealed, having excepted to the refusal to dismiss the action and to 
the ruling that the letter was in legal effect a petition. 


Manning, Everett & Kitchin for plaintiff. 
Fuller, Reade & Fuller for defendant. 
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AuLen, J. It is true the Court has held in McIntyre v. BR. R., 67 
N.C. 278, and other cases, that in an application to require a railroad 
right of way the statutory methods must be pursued, and this may still 
be the correct ruling as to the preliminary entry upon land and the 
acquisition of the same for such purposes, but it is also held, in numer- 
ous cases, that where a railroad or other public service corporation has 
made the entry, appropriated the right of way, constructed its road and. 
is operating the same and neither party has seen fit to resort to the 
statutory method, the owner of the land has the right, at his election, 
to sue for permament damages, and on payment of the same the ease- 
ment wil pass to the defendant. This was so held as to railroads in 
Caveness v. R. R., 172 N.C. 305; Bennett v. R. R., 170 N.C. 389; 
Porter v. R. R., 148 N.C. 568; Beasley v R. R., 145 N.C. 272. As 
to telegraph companies in Phillips v. R. R., 180 N.C. 582. As to mu- 
nicipalities in the case of streets, ete., in Harper v. Lenoir, 152 N.C. 
723. As to nuisances created by discharges of sewage where the right 
to do so may be protected by the exercise of the right of eminent do- 
main, in Rhodes v. Durham, 165 N.C. 679. As to trespass by flow of 
water in cases where private right is subordinated to the public good, 
as in Geer v. Waterworks, 127 N.C. 349. 

McIntyre and like cases were decided for the reason, chiefly, that at 
that time it was generally considered that the statutory proceeding was 
the only mode by which the companies could acquire a right of way 
and obtain protection from continued and ever repeated actions of tres- 
pass on the part of the owner, but later, when the Court had approved 
and emphasized the right of acquiring an easement in these cases by a 
suit for permanent damages and the payment of the same, as in Ridley 
v. R. R., 118 N.C. 996, and subsequent cases, it is regarded as correct 
doctrine that, where a defendant has entered, constructed its 
work and the right to occupy the property and to exercise the (642) 
privilege is or may be protected by statutory right of eminent 
domain or by the existence of a superior right in the public; then, at 
the election of either, an action lies for permanent damages, and on 
payment of same an easement passes. Webb v. Chemical Co.,170 N.C. 
695. Again, while the right of an injured owner to sue and have his 
cause tried before the jury is clearly contemplated and conferred by 
the statute, the application to the board of commissioners is not essen- 
tial to that right. 

Under our system, county commissioners are not clothed with ju- 
dicial powers and, representing the opposing side, they could not exer- 
cise them in such a case if they were. A petition tothem, therefore 
should be properly regarded as a preliminary step before an adminis- 
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tration board, and is in no sense jurisdictional in its nature. This being 
true, the defendants have waived their right to insist on such a protec- 
tion by an absolute denial of plaintiff’s right, for by correct interpreta- 
tion, these pleadings do deny plaintiff’s right and raise issues both as to 
her ownership of the land and as to the injury. Why attempt a petition 
to an administrative board who, on the record, have denied plaintiff’s 
right and put her to proof on the essential questions involved? And, fur- 
ther, we incline to the opinion that the letter addressed to the board 
should be construed and held a sufficient compliance with the statute. 
While the proposal for settlement made by plaintiff in that latter calls 
it an arbitration, it clearly refers to the damages suffered and the 
sources of it; makes claim forthesame and proposes further “that 
plaintiff is willing to have this matter settled by arbitration by three 
good men who can assess the damages, this being the number specified 
in the statute.” “Three disinterested freeholders shall assessthe dam- 
ages’ is the provision of the law, and we think the commissioners 
should have so construed her application and responded to it by ap- 
pointing the commissioners, or by having them selected by the sheriff 
as the statute requires. The powers given to the commissioners are very 
broad, and while they are in accord with the law on the subject (S. v. 
Jones, 189 N.C, 618), when the numbers of people that may be affected 
are considered, these powers should not be too rigidly construed to the 
injury of the landowners. 

All of plaintiff’s lot, constituting her front yard of 7 feet, has been 
taken across its full width and the sidewalk laid at her very door. She 
has writen a letter to the commissioners asking, in effect, that three 
jurors assess her damages, which has been denied by defendants. She 
then sues, and both her ownership and damages are denied, and after 
she has recovered her damages before the jury, the defendant asks that 
her suit be dismissed and that she be directed to begin over and in some 

other way. To what purpose or in what way? The statute pro- 
(643) vides that the petition is to be filed in 20 days after the road 1s 

ordered. If this should be held to be a jurisdictional requirement 
and is to be upheld as valid, the time is already elapsed and plaintiff 
is to have her front yard taken and be without any relief whatever. 

The facts in evidence do not justify such a judgment nor should the 
Court uphold the position of the defendant. 

Affirmed. 


Waker, J. I am unable to concur in the opinion of the Court, as 
I think it overrules a long line of cases holding, upon the authority of 
McIntyre v. R. R., 67 N.C. 278, that where there has been a condemna- 
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tion of property for public uses, the recovery of compensation by the 
owner for taking his property must be obtained through the particular 
remedy given by the statute, as the latter takes away, by clear implica- 
tion, the comon law remedy, which was an action of trespass on the 
case, and is a substitute for it. The opinion of Justice Rodman in that 
case also states that the landowner is by the statute impliedly “de- 
prived of his common-law remedy,” that being wholly superseded by 
the one given in its stead, which is a substantial and adequate one, and 
not merely illusory. It has been held ever since our Mill Act of 1809 
that such is the law, and that the specific remedy for damages must be 
pursued. 

Chief Justice Ruffin in Gillette v. Jones, 18 N.C. 339, referring 
to and quoting from an earlier case in which Chief Justice Taylor wrote 
the opinion said: “When there is in fact an overflowing of the land, 
the juridiction certainly attaches; and the purposes of justice then for- 
bid a construction which will prevent the remedy, provided in the act 
from being commensurate to the whole injury arising from the erection 
of a nuisance of this kind, unless the words themselves plainly and con-. 
clusively express the contrary. Indeed, very soon after the act passed 
(in January, 1816) the Supreme Court, in Munford v. Terry, 2 Car 
Law Repository, 425 (4 N.C. 309), construed it (the act) as extend- 
ing to all cases. The Chief Justice, Taylor, emphatically says, upon 
its terms and design taken together, ‘that in every case of a person re- 
celving an injury from the erection of a mill, a petition must be filled, 
in order to ascertain the extent, because upon that depends, whether the 
common law is exercisable.’ Of the correctness of that position, no ju- 
dicial or professional doubt has reached us, until that expressed on the 
circuit in Purcel v. McCallum (ante, 221), which was before this Court 
at the last term, and struck us with surprise at the time. The policy 
of the act requires its apphcation to all injuries of whatever character 
arising from the erection of a mill; for the statute may otherwise be 
rendered, in a great degree, nugatory.” 

The headnote of Munford v. Terry, supra, in Annotated Edi- (644) 
tion by Chief Justice Clark, is as follows: ‘Whenever a person 
has sustained an injury in his property by the erection of a mill by 
another, it 1s necessary, if he wishes to obtain redress, first to file a pe- 
tition in the county court according to the act of 1809 (1 Rev. Stat, ch. 
74, sec. 9 et reg.).” 

The statute then provided that the remedy it prescribed should be 
the only one in certain circumstances, and the common law remedy was 
not thereby wholy excluded, but our present act makes no such restric- 
tion as was contained in the Mill Act. It allows compensation and 
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provides for an adequate remedy by petition and assessment oi the 
damages under it, and this Court has always held the remedy to be 
exclusive of all others, except more recently in railroad cases, where a 
special provision is made by statute for assessing damages, and confer- 
ring the easement. Revisal, sec. 394. 

At least that has been the construction of the statute. But it does not 
(except as to railroad companies and telegraph companies (section 
1576), which have the same rights as railroad companies) change the 
general law. There is no analogy between the two classes of cases, as 
there is no such statute in the case of cities and towns, or public service 
corporations, other than railroad companies, and they must, of course, 
be governed by the law as it stood when McIntyre’s case was decided. 

This Court cannot change the statute, though it may construe it, but 
this does not mean that it can construe it away. It may be further said 
that the new doctrine is wholly based upon decisions in railroad cases, 
such as Ridley v. R. R., 118 N.C. 996; Porter v. R. R., 148 N.C. 563, 
and the other cases cited in the Court’s opinion, and Phillips v. R. R., 
130 N.C. 582, is upon the same ground, telegraph companies, as we 
have shown having the same rights in respect to condemnation as rail- 
road companies. 

There was no plea to the jurisdiction, nor objection in any form 
taken thereto, in the cases cited by the Court in its opinion, and no dis- 
cussion of the present question. Harper v. Lenoir, 152 N.C. 728, was 
not a case of condemnation, but an action to recover damages for the 
negligent improvement of a street. Rhodes v. Durham, 165 N.C. 679, 
was an action for negligently or improperly emptying sewage into a 
stream which polluted the water, and fouled the air, and incidentally 
damaged adjoining and adjacent lands, as was held. There were two 
dissents, by the Chief Justice and Justice Brown, the latter writing the 
opinion. The result there was reached because it was held that the 
plaintiff, an adjacent owner, could sue at comon law and recover his 
damages for the nuisance, which did him special injury, and to the ex- 
tent that this was done, but the case is not an authority on the question 
as to how a landowner must proceed, under the statute, to recover his 

compensation. 
(645) In Geer v. Water Co., 127 N.C. 349, the plaintiff recovered 

damages for only the three years immediately preceeding the 
commencement of the action, and what is said by the justice who wrote 
the opinion is a dictum or a personal opinion upon matters not perti- 
ment to the case, no point having been raised as to it by the parties. 
The question of the remedy we have here is not once referred to in any 
of the cases cited in the present opinion of this Court. Webb v. Chemi- 
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cal Co., 170 N.C. 665, was brought against a private corporation, and, 
of course, has no application to this case. It had no power to condemn. 
But it is argued that the board of commissioners is an administrative 
body, and defendants have, therefore, waived their right to insist on a 
want of jurisdiction by its denial of plaintiff’s right. This argument 
was applicable to the McIntyre case, as the board there was as much 
administrative in its character as is this board, but the Court did not 
think the claim, if it is correct, that the board in respect to those mat- 
ters is administrative would change the law as stated in that case. The 
point is not whether the board is administrative or judicial, but wheth- 
er the statute gave a particular remedy for compensation which was 
adequate. 

The Court in McIntyre’s case made no distinction as to the nature 
of the board’s functions, but held that where a special remedy ( before 
a board) is given, it must be pursued. If the plaintiff regularly applied 
to the board for assessment of her damages, and her application was 
refused, her remedy, as in all other like cases, was an appeal from the 
action of the board, which would certainly have been reversed, and not 
the bringing of a common-law action in violation of the principle laid 
down in McIntyre’s case and approved in a long line of cases since it 
was decided. Sometimes an enforcement of the law, and even the stat- 
ute law, will work hardships, but we have been warned repeatedly 
against allowing them to influence our decisions. They have been 
called the ‘‘teacherous quicksands of the law,” and to be avoided, as a 
basis for declaring the law. It is not infrequently the case that a party 
loses his right by not being diligent in its enforcement, but thisis not 
the fault of the law. 

So far I have assumed, for the sake of discussion, that this 1s a ques- 
tion of jurisdiction, but it is not, and the argument based upon that as- 
sumption fails, as the premise is wrong. [tis nota question of Jjuris- 
diction, but a general principle of the law, not repealed by any statute, 
with a particular remedy for its enforcement; the latter is only the 
remedy, and the right must accordingly be enforced by it alone. 

I think the McIntyre case can easily be reconciled with some and 
distinguished from other of the cases cited by the Court. I am con- 
strained to dissent, believing that the rule stated in the opinion will, 
in many cases, amount to a repeal of the statute by the rejection 
of the safe and sound principle of the law which was applied (646) 
in McIntyre v. R.A., supra, and the numerous cases which have 
followed it. If that case decided anything, it was that the statutory 
remedy was not conclusive, or in addition to the one at common law, 
but in place of it, taking away the one and substituting the other. As 
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Justice Rodman stated, the Legislature had the right to take away the 
common-law remedy, so that an adequate remedy for compensation 
was left for the owner by the act, which was done. “The act intended 
to allow the company to enter and construct its road at once, leaving 
the question of damages (if the parties could not agree on them) to be 
settled afterwards. The company was not obliged to initiate proceed- 
ings. It is not obliged to know that the owner claims damages, until he 
claims them in the mode provided.” 

He then inquires as to what would be the reason or policy of giving 
the landowner the remedy provided by the statute unless it was in- 
tended or supposed that he would thereby lose the one already pos- 
sessed, for, while more drastic and potent, it was not in accordance with 
a sound public policy in favor of public improvement, which the act 
was intended to enforce. It does no wrong to the land-owner, as he has 
a full and sufficient remedy for the recovery of his damages, and two 
chances, one to have an assessment by a jury of view, with whose ver- 
dict he may be well satisfied, and if not so satisfied, then another by 
appeal to the court, where he can have a new assessment by a jury 
in the box. S. v. Jones, 189 N.C. 618. 

The policy of the statute in evident, and is fair to both parties. We 
have held in Ridley v. R. R., 118 N.C. 996, and subsequent cases that 
it does not apply to railroad companies by reason of the later statute, 
and that is as far as we should go, without being in danger of interfer- 
ing with the free operation of a legislative enactment. 

I see nothing in the act unjust to the owner. Jt provided for the con- 
demnation of the land in the usual and ordinary way, and after the im- 
provement is ordered to be made, it allows the owner 60 days within 
which to ask for an assessment of the damages by ‘“‘a jury of three dis- 
interested freeholders,” who are not appointed by the county commis- 
sioners, as claimed, but summoned by the sheriff, constable or other 
officer, as provided by law, and two days notice of the place and time 
appointed for making the appraisement must be given to the land- 
owner, so that he may be present, if he desires, and protect his inter- 
ests, and then follows a provision for a review, by appeal, of the jury’s 
report, if the owner is not satisfied with it. The commissioners, there- 
fore, have no interest in the matter. I do not see why so simple a rem- 
edy cannot be prosecuted within sixty days. The landowner, there- 
fore, has all the advantages of a civil action and more. There would not 

be as much delay by appeal, for he could bring his case to an 
(647) issue in the Superior Court just as soon as, if not sooner than, by 
a civil action, where two terms are required to make up the is- 
sue. But, whether the remedy is better or not, the statute so provides 
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for it, and I do not understand it to be contended that it is invalid 
under the Constitution. Davis v. R. R., 19 N.C. 451, which sustains it, 
has been repeatedly quoted and approved. 

It is said in the opinion of the Court that plaintiff is cnaieed to begin 
over again and that she should not be required to do so because her 
time for filling a petition before the board has expired. This reasoning 
would apply to every case where a plaintiff has failed to pursue the 
right course or to bring his suit in time—that is the time fixed by the 
Legislature, which unquestionably has the power to fix it. And the fur- 
ther inquiry is, To what purpose, or in what way, should she be re- 
quired to proceed otherwise than by civil action for damages? The 
simple answer is, because the Legislature, having the power to do so, 
chas so declared in plain and mandatory language. The Durham stat- 
ute allows 60 days (instead of 20) to file a petition, and affords a sim- 
ple remedy for setting apart the quantity of land required and for as- 
sessing the damages. The time is reasonable, and there is no hardship 
in requiring the owner to pursue so simple and adequate a remedy. 

But it is said the letter was equivalent of a petition. It shows, 
on its face, that it was not intended by its author, but was merely an 
offer to settle the damages by an arbitration outside, instead of by for- 
mal proceedings in the court. It did not ask for the appointment of com- 
missioners or under the statute, but suggested only a private settlement 
by arbitration for any relief that would liken the case to a proceeding, 
and it is as wide a departure from the method prescribed by the law as 
it could possibly be. And all this appears not from construing the stat- 
ute rigidly, but reasonably, and giving the natural and manifest mean- 
ing to its language. 

The nature and location of the property taken, whether at one place 
or another, cannot alter the law, which is unchangeably the same in its 
application to all kinds of property that is subject to condemnation. It 
is calling the result (which was produced by plaintiff’s inaction) by 
the wrong name, to say it works a hardship, for, in a legal sense, there 
can be no such thing if the law justifies what is done. To call it a 
hardship is merely another way of saying that the statute is wrong in 
principle, but this can hardly be maintained, as it affords an easy and 
perfectly adequate remedy. 

The cases cited, when properly considered and applied, are not at 
all in conflict with McIntyre’s case, which should be allowed to stand, 
as it has stood unchallenged for nearly a half-century. We are not the 
judges of its policy, even if, in principle, it may be wrong and bear 
harshly in some instances. 

Where a man brings a loss upon himself by his own fault, the (648) 
law will not hear him complain of it as a hardship, for it favors 
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the vigilant, who preserve their rights, and not those who neglect 
them, and who by their silence and inactivity apparently consent to re- 
linquish them. Volentz non fit injuria. A doctrine that would excuse or 
condemn a lack of proper care and attention to one’s inmportant affairs 
would be fatal to any orderly procedure in our courts, which is so es- 
sential and even vital to the protection of the rights of both sides—not 
one more than the other. 


Cited: Keener v. Asheville, 177 N.C. 4; Fleming v. Congleton, 177 
N.C. 188; Sawyer v. Drainage District, 179 N.C. 184; Dayton v. Ashe- 
ville, 185 N.C. 14; Latham v. Highway Commission, 185 N.C. 135; 
Rouse v. Kinston, 188 N.C. 11; Latham v. Highway Commission, 191 
N.C. 142, Manufacturing Co. v. Alumium Co., 207 N.C. 61. 





(649) 


LILLIE W. DAYIS, ADMINISTRATRIX V. SOUTHERN RAILWAY CO. ET At. 
(Filed 28 May, 1918.) 


1. Master and Servant—Employer and Employee—Federal Employer's 

Liability Act—Contributory Negligence—Evidence—Nonsuit—Trials. 

Contributory negligence is not a defense under the Employers’ Liability 

Act, and evidence thereof may not be regarded upon motion to nonsuit 
upon the evidence. 


2. Railroads—Master and Servant—Employer and Employee—Negligence 
—EHvidence—Nonsuit, 

In an action against a railroad to recover damages for the negligent 
killing of plaintiff’s intestate, there was evidence tending to show that as 
a messenger boy he was at the time delivering a message to defendant’s 
conductor at its locomotive, where the tracks were too close together to 
admit of passing trains for his safety, and that he was struck by defend- 
ant’s locomotive running with the tender in front, without signals or 
warnings of its approach, or watchman or lookout properly placed. Held, 
sufficient to be submitted to the jury upon the issue of the defendant’s 
actionable negligence. 


3. Instructions—Evidence—Negligence—Contributory Negligence—Proxi- 
mate Cause—Appeal and Error. 

Where there is evidence tending to show that the plaintiff’s intestate 
was killed by the negligence of the defendant railroad company in strik- 
ing him with a locomotive moving along its track, without a proper look- 
out, or signals or warnings of its approach; and also evidence that the 
intestate, by the observance of proper care, could have, nevertheless, 
avoided the injury; Held, reversible error for the court in his charge to 
the jury to make the answer to the issue of negligence solely depend upon 
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the question as to the proper lookout or warnings of the engine’s ap- 
proach, and omitto charge them upon the principle of proximate cause. 


4, Master and Servant—Employer and Employee—Federal Employer’s 
Liability Act—Damages—Contributory Negligence—Instructions. 


An instruction to the jury for the admeasurement of damages under 
the Federal Employer’s Liability Act, where there is evidence of both 
negligence and contributory negligence, should follow the rule of pro- 
portion specified in the statute, or refer to the occasion for contrasting 
the negligence as a means of ascertaining what proportion of the full 
damages should be excluded from the recovery; and leaving it to the 
jury to determine otherwise the reasonableness of the deduction, is rever- 
Sible error. 


APPEAL by defendants from Ferguson, J., at the February Term, 
1918, of BUNCOMBE. | 

This is an action brought by the plaintiff administratrix against the 
defendant for the recovery of damages on account of the alleged negli- 
gent killing of plaintiff’s intestate, Julian Carr Davis, a sixteen-year- 
old boy, in the yards of the defendant at Ashevile on 18 November, 
1916, Plaintifi’s intestate was a messenger boy of the defendant, and 
was charged with the duty of delivering messages irom the yardmas- 
ter’s office to various employees of the defendant in the railroad yards. 

The evidence offered by the plaintiff tended to prove that at the time 
plaintiff’s intestate was killed by the negligence of the defendant he was 
standing between two parallel tracks of defendant, and had Just handed 
Conductor Black a message pertaining to the movement of a certain 
car, and “the boy and Black were reading the message there” when he 
was knocked down and killed by an engine going east. The evidence 
further tended to show that at the exact point where the boy was 
struck, parallel tracks of the defendant were so close together that the 
boy did not have room to perform his duties with safety, and that he 
did not have room to get out of the way of the engine which was back- 
ing east without being injured by the engine and cars which were trav- 
eling west on the parallel track at the time he was struck, and that no 
signal or warning was given by the trainsmen on the engine, and that 
no one was on the front of the engine to give warning or to keep a look- 
out. The train which killed the deceased was running with the tender 
in front of the engine so the engineer could not see the deceased. 

The evidence for the defendant tended to prove that there was ample 
space between the tracks for one to stand in safety with trains passing 
on both of them; that the train going west had passed the deceased be- 
fore he was struck, and that the deceased was looking in the direction of 
the train which killed him. 
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There was a motion for judgment of nonsuit, which was denied, and 
the defendant excepted. 

His Honor charged the jury on the issue of negligence as follows: “I 
charge you that it was the duty of the defendant company, by its engi- 
neer or others, to keep a lookout over and along the track where it was 
moving its engine, and thatif it failed to doso,it would be negligent, 
and it would be your duty to answer that issue ‘Yes.’”’ The defendant 

excepted. 
(650) Also on the issue of damages as follows: “Now, when you 
come to consider that, it would be your duty to take into consid- 
eration aS part of the evidence of his negligence, his age, the time that 
he had been engaged, his acquaintanceship with the engines with which 
he was surrounded, the extent of the business he was doing at the time, 
what there was to attract his attention, what there was to keep him 
from observing the necessary things to do in order to keep him from 
avoiding an injury;and you will also take into consideration the 
character of the morning and the distance he might have seen the 
train or engine approaching, if he could have seen it; and then you will 
measure the damages by such reduction as you think proper under all 

the circumstances.” The defendant excepted. 

The jury returned the following verdict: 

1. Was the plaintiff’s intestate, Julian Carr Davis, engaged in in- 
terstate commerce at the time the said Julian Carr Davis was injured 
and killed? Answer: “Yes.” 

2. Was the defendant Southern Railroad Company engaged in inter- 
state commerce at the time the said Julian Carr Davis was injured and 
killed? Answer: ‘Yes.” 

3. Was the plaintiff’s intestate, Julian Carr Davis, injured and killed 
by the negligence of the defendant Southern Railroad Company? An- 
swer: “Yes.” 

4, Did the plaintiff’s intestate, Julian Carr Davis, by his own negli- 
gence contribute to his injury and death? Answer: “Yes.” 

5. What amount, if any, is the plaintiff entitled to recover? Answer: 
“4 000.” 

Judgment was rendered in favor of the plaintiff and the defendant 
appealed. 


G.W. Garland and Curtis & Varnon for plaintiff. 
Martin, Rollins & Wright for defendant. 


AuLeN, J. Contributory negligence is not a defense in an action to 
recover damages on account of negligence under the Employer’s Liabil- 
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ity Act, and it cannot, therefore, be taken into consideration on a mo- 
tion for judgment of nonsuit. 

We can deal only with the evidence relied on to prove the negligence 
of the defendant, which must be construed most favorably for the 
plaintiff, and when so considered, we are of opinion evidence was intro- 
duced on the trial fit to be considered by the jury. 

The evidence tends to prove that the deceased was where he had the 
right to be in the performance of a duty; that he was engaged in read- 
ing telegrams; that he was standing between two parallel tracks 
close together; that a train was passing along one of these tracks (651) 
going west and that the train which killed the deceased passed 
on the other going east; that the place where the deceased was standing 
was dangerous, and one could not stand there with trains passing on 
both tracks without being struck; that the train was running with the 
tender in front of the engine so that the engineer could not see ahead; 
that there was no watchman on the front of the train, or if there was, 
he was not keeping a lookout; that no signal was given of the approach 
of the train, and the inference is permissible that if a lookout had been 
maintained or a signal given, the deceased would have been warned of 
his danger, or the train would have been stopped in time to avoid the 
injury. 

The evidence is stronger for the plaintiff than in Lassiter v. R. R., 
133 N.C. 244, in which a judgment of nonsuit was reversed on appeal, 
in that the employee here was in amore dangerous situation, which 
could have been readily observed, and this is theimportant and 
material fact which distinguishes this case from Aerkfetz v. Humphrey, 
145 U.S. 418, an authority relied on by the defendant. 

In the Lassiter case the deceased, “a freight conductor in the de- 
fendant’s service, was standing between the main track and a side- 
track in the defendant’s yard in the town of Henderson, giving in- 
structions to the hands on top of the box cars as to the movements of 
his train. The train of which he was in charge was on the main track 
and backing towards him. He was looking at it as he gave the signals 
to the hands. On the sidetrack a shifting engine with two box cars 
was moving backwards at the rate of about four miles an hour in the 
direction of the intestate, his back being turned to the shifting engine. 
When the box cars attached to the shifting engine were within about 
twenty steps of the intestate he stepped from a safe place between the 
track upon the sidetrack, with his back towards the shifting engine, and 
when engaged in giving orders to the men on the top of the box cars of 
his own train he was run over and killed by the box cars attached to 
the shifting engine. A person, Henry Thomason, who claimed to be 
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passing by, endeavored to attract the attention of the intestate by 
hallooing to his peril, but to no avail. There was no watchman on the 
box cars of the shifting engine. The engineer, from his cab, could not 
have seen the deceased on the sidetrack. There was no evidence that the 
bell was not ringing, nor any that the whistle was not sounding.” 

The court held that the question of the defendant’s liability ought 
to have been submitted to the jury, and among other things, said: “It 
is the duty of railroad companies to keep a reasonable lookout on mov- 
ing trains. When Thomason saw the intestate step upon the sidetrack 
the end of the box car attached to the shifting engine was twenty 

steps from him and the cars were moving at the rate of four 
(652) miles an hour. The same witness said that the intestate had time 

to have gotten off if he had heard the witness when he hallooed 
to him. That evidence was competent and fit to have been submitted to 
the jury upon the question of the last clear chance of the defendant— 
that 1s, whether 1f both the plaintiff and the defendant had been negli- 
gent the defendant could have prevented the death of the intestate by 
the use of means at hand or that reasonably ought to have been at 
ands 8 4 

‘In the present case it was of the utmost importance for the defend- 
ant to have kept a lookout other than that which the engineer ordi- 
narily might keep, for the engineer here could not see in front of him 
by reason of the box cars, although the track was straight for some dis- 
tance, and the view but for the box cars unobstructed.” 

This case has been approved ten or twelve times, the latest cases re~ 
ferring to it being Talley v. R. R., 168 N.C. 572; Meroney v. R. R., 
165 N.C. 612; Norman v. R. R., 167 N.C. 538. 

The charge on the issue of negligence is erroneous. It is correct in 
so far as it imposes on the defendant the duty of keeping a lookout, but 
in it effect ignores the evidence of the defendant tending to prove that 
the deceased was looking in the direction of the train as it approached; 
that he was in a place of safety; that there was ample space between 
the track for one to stand without being injured with trains passing on 
both tracks; that the train going west had already passed the deceased; 
that if a lookout had been maintained there was no need of giving a 
signal, and no reason to stop because he was in no danger, and it omits 
proximate cause as a fact to be found under the third issue. 

A similar instruction has been condemned at this term in Ware v. 
R. R., and in Lee v. Utilities Co., in which the authorities are reviewed, 
the Court saying in the last case: “The court failed to tell the jurv that 
the negligence of defendants must have been the proximate cause of 
the injury in order to be actionable, so that the issue could be an- 
swered ‘Yes,’ ” 
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“In order to establish actionable negligence, the plaintiff is required 
to show by the greater weight of the testimony, first, that there has 
been a failure to exercise proper care in the performance of some legal 
duty which the defendant owed the plaintiff, under the circumstances 
in which they were placed, proper care being that degree of care which 
a prudent man should use under like circumstances and charged with a 
like duty; and second, that such negligence breach of duty was the 
proximate cause of the injury—a cause that produced the result in con- 
tinuous sequence and without which it would not have occurred, and 
one from which any man of ordinary prudence could have foreseen that 
such a result was probable under the facts as they existed. Ramsbottom 
v. B. R., 188 N.C, 38.” 

There is also error in the instruction on the issue of damages, (653) 
R. R. v. Tilghman, 237 U.S, 500. 

In the Tilghman case the Court, after holding that “where the casual 
negligence is attributable partly to the carrier and partly to the injured 
employee, he shall not recover full damages, but only a diminished sum 
bearing the same relation to the full damages that the negligence attrib- 
utable to the carrier bears to the negligence attributable to both; the 
purpose being to exclude from the recovery a proportional part of the 
damages corresponding to the employer’s contribution to the total neg- 
ligence” deals with the instruction under review as follows: 

“At the trial the court instructed the jury that if they found the 
plaintiff was injured through the concurring negligence of the railway 
company and himself, they should determine the full amount of dam- 
ages sustained by him, ‘and then deduct from that whatever amount 
you think would be proper for the contributory negligence.’ This was 
reiterated in different ways and somewhat elaborated, but the fair 
meaning of all that was said was that a resonable allowance or deduc- 
tion should be made for the plaintiff’s negligence and that it rested with 
the jury to determine what was reasonable. No reference was made to 
the rule of proportion specified in the statute or to the occasion for 
contrasting the negligence of the employee with the total casual negli- 
gence aS a means of ascertaining what proportion of the full damages 
should be excluded from the recovery. On the contrary, the matter of 
diminishing the damages was committed to the jury without naming 
any standard to which their action should conform other than their 
own conception of what was reasonable. In this there was a failure 
to give proper effect to the part of the statute before quoted. It pre- 
scribes a rule for determining the amount of the deduction required to 
be made and the jury should have been advised of that rule and its 
controlling force. 
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“Tt results that the objection to the instructions upon this subject 
was well taken and should have been sustained. 
The error pointed out is present in the instruction, to which the de- 
fendant excepts, and the two cases cannot be distinguished. | 
New trial. 


Cited: Moore v. R. R., 185 N.C. 191; Cobia v. R. R., 188 N.C. 495; 
Brooks v. Lumber Co., 194 N.C. 145; Daughtry v. Cline, 224 N.C. 383; 
Futrelle v. R. &., 245 N.C. 40. 





(654) 


ZEB SUMNER anp H. B. MARTIN, Traprxne 4s SUMNER & MARTIN, 
v. GRAHAM COUNTY LUMBER COMPANY. 


(Filed 28 May, 1918.) 


1. Contracts—Statute of Frauds—Standing Trees—Title. 

A contract made with the owner of lands to cut and peel hemlock 
trees on his lands at a certain sum per thousand feet does not involve the 
title to or any interest in the standing trees, and is not one required by 
the statute to be in writing. 


2. Same—Separate Contracts—Parol Evidence. 

The defendant orally contracted with the plaintiff to cut and peel hem- 
lock trees growing upon two separate tracts of its land, the one easily 
accessible and the other difficult of access. The defendant orally agreed 
that if the plaintiff signed a written contract as to the latter tract, he 
should cut the former one at the same price per thousand feet. Upon 
this agreement, the plaintiff signed the written contract tendered him, 
and it is Held, that evidence of the parol contract was admissible, as it 
was not intended to be a part of the written one, but a separate and dis- 
tinct contract which the statute did not require to be in writing. The prin- 
ciple discussed by WALKER, J., where a contract, not required by the stat- 
ute to be in writing, is partly in writing and partly in parol. 


Action, tried before Lane, J., and a jury, at Spring Term, 1918, of 
CHEROKEE. 

The defendant lumber company had two tracks of hemlock timber 
to cut and peel. One was known as the Choga boundary, and consisted 
of some 200 acres of rough mountainous land, almost inaccessible, with 
scattered timber, and difficult to work over. The other was known as 
the Laure] Creek Boundary, a comparatively level tract, with fine tim- 
ber and easy of access. Defendant offered plaintiffs $2 per thousand 
feet to cut the Choga boundary and peel and pile the bark on it. Plain- 
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tiffs refused, but offered to work the Choga boundary at $2, if defend- 
ant would let them work the Laurel Creek boundary at the same price. 
Defendant accepted the offer. The written contract, appearing in the 
record, dated 15 April, 1915, was prepared, but when it was tendered to 
plaintiffs for execution they refused to sign it because it did not em- 
brace the Laurel Creek boundary. Defendant, by its agent, orally 
agreed, and as a separate contract, that if plaintiff signed the paper as 
to the Choga boundary, they should be given the right to work the 
Laurel Creek land at the same price as the Choga, and recognized the 
contract afterwards and affirmed it. Plaintiffs thereupon signed the 
contract. 

Plaintiffs worked out the Choga boundary at a loss. While they 
were operating it, defendant’s agent Day urged them to rush the work 
so as to get into the Laurel Creek boundary. Shortly before the Choga 
boundary was finished, defendant let the Laurel Creek boundary to 
J. L. Truett, who operated it at a profit of $350. Plaintiffs sued 
for damages, alleging that the Laurel Creek boundary contained (655) 
about 18,000,000 feet, and that they could have operated it at a 
profit of $1,800, The jury found that the parol contract was made as 
alleged, that is as a separate one, and assessed the damages at $350. 

Judgment upon the verdict and defendant appealed. 


Alley & Leatherwood and Dillard & Hill for plaintrff. 
M. W. Bell for defendant. 


Waker, J., after stating the case: The first question is whether 
plaintiffs could offer proof as to the parol agreement respecting the 
Laurel Creek land, by which they were allowed to work that tract at 
the same price fixed in this Chicago land contract. 

As this is a contract for peeling the timber of its bark and piling it on 
the land for the use of the defendant, it is not such a one as is required 
to be in writing. Ives v. R. R., 142 N.C. 131. In that case the contract 
was one for cutting trees and converting them into cordwood, which 
was to be delivered on defendant’s right of way, and we hold that a 
writing was not required under the statute. Th Court said: 

“The contract of the parties to this action was not one for the sale of 
standing trees, but, in the one case, for the sale and delivery of cord- 
wood, and, in the other, for the conversion of trees growing on the de- 
fendant’s land into cordwood and the delivery of the same on the de- 
fendant’s right of way. It was not contemplated by the parties that 
there should be a transfer of any title to or interest in the trees as they 
stood upon the land; and this is essential to bring the agreement within 
the purview of the statute,” citing 29 A. & E. Enc. (2 Ed.), 880. 
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And the Court further said: “It was held in the case of Smith v. 
Surman, 9B. & C., 561, that where the owner of land agreed with an- 
other to cut timber from his own land and deliver the trees, when cut 
down or severed from the freehold, to the latter for a stipulated price, 
the statute did not apply; and the particular agreement, in that case, 
being construed to have the said effect in law, was therefore held not to 
be within the statute. And the converse of the proposition is equally 
true, that where one contracts with another to cut timber from his own 
land and deliver it to him when cut or severed, the statute has no appli- 
cation. It has been so expressly decided. Killmore v. Howlett, 48 N.Y. 
569; Forbes v. Hamilton, 2 Tyler, 856; Scales v. Wiley, 68 Vt., 39; 
Green v. Armstrong, 1 Denio, 550; Royce v. Washburn, 4 Hun, 792; 
2 Reed on Statute of Frauds, sec. 711. 

“The Courts properly said in the cases cited that to give the statute 
the construction contended for would be to destroy the right of re- 

covery of almost every laborer at harvesting or mowing, which 
(656) generally and almost universally rests on a parol contract, and 

further, that it would make a writing indispensable to the valid- 
ity of a contract by the owner of a peat-bed or a sand-bank to deliver 
even a load from it; and we may add, it would jeopardize the rights of 
every woodman who for hire fells trees in the forest.” 

But the defendant in this case is relying on the rule of evidence that 
when a contract is reduced to writing, parol evidence will not be heard 
to contradict, vary, or add to the same, as the parties are presumed to 
have expressed the entire agreement in the writing. Moffitt v. Maness, 
102 N.C, 457; Basnight v. Jobbing Co., 148 N.C. 350; Walker v. Ven- 
ters, 1bid., 388; Cherokee v. Meroney, 173 N.C. 658. The rule is a 
wholesome one and should be carefully and strictly enforced in in- 
stances where it properly applies, but it does not exclude the evidence 
admitted in this case, as here the plaintiffs did not propose to show that 
the contract as to the Laurel Creek land had been omitted from the 
writing by mistake or fraud, nor that it was agreed that it should be in- 
serted therein, but that the writing was signed by them, well knowing 
that it was not inserted in the paper. They proved, though a parol 
contract, not required to be in writing, which, as they allege, was sepa- 
rate and distinct from the one stated in the writing, and intended by 
the parties to operate independently of it. It was not, therefore, merged — 
in the writing, as it was not intended that it should be a part thereof, 
and, in any view, it does not “contradict, add to, or vary” the written 
agreement, but is perfectly consistent with it. The writing was merely 
signed and a stipulation then made that the plaintiff should peel the 
bark from the hemlock trees on the Laurel Creek land at the same price 
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and upon the same terms as in the case of the trees on the Chogo land. 
Instead of being a part of the written agreement, it was distinctly sepa- 
rated from it by the parties, and was altogether an additional contract 
as to a different tract of land. It was clearly regarded by the parties 
when it was made as a contract not expressed in the written instrument, 
nor intended to be, and was in reality a subsequent agreement, resting 
wholly in parol. | 

The proper rule is thus stated in Brown v. Hobbs, 147 N.C. 73: “A 
written instrument, although it be a contract within the meaning of the 
rule on this point, does not exclude evidence tending to show the actual 
transaction in the following case: Where it appears that the instrument 
was not intended to be a complete final statement of the whole trans- 
action, andthe object of the evidence is simply to establish a separate 
oral agreement in the matter, as to which the instrument is silent, and 
which is not contrary to its terms nor to their legal effect.’”” The same 
doctrine was applied in Manning v. Jones, 44 N.C. 368; Michael v. 
Foil, 100 N.C. 178; Sherrill v. Hagan, 92 N.C. 345; Bourne v. 
Sherrill, 148 N.C. 381; Freeman v. Bell, 150 N.C. 146; McKin- (657) 
ney Vv. Matthews, 166 N.C. 576. 

‘“While parol evidence is not admissible to vary or contradict a writ- 
ten agreement, yet when the agreement is not one which the statute re- 
quires to be in writing, it is competent to show by parol that only part 
of the agreement was in writing and what was the rest of the agree- 
ment.” Palmer v. Lowder, 167 N.C. 238, citing numerous cases. 

We have so far been treating the oral terms as those of an entirely 
separate and distinct contract not stated in the writing and purposely 
omitted therefrom, because it was such a contract, and therefore, had 
no proper place in it. But there is another principle applicable, if the 
contract should be treated as one having separate parts in itself. There 
the rule laid down in Cobb v. Clegg, 187 N.C. 158, applies. It was 
there said: ‘When it is not intended that a written contract should 
state the whole agreement between the parties thereto, evidence of an 
independent verbal agreement is admissible.” Clark on Contracts (2 
Ed), 85, thus states the principle: ‘“‘Where a contract does not fall 
within the statute, the parties may, at their option, put their agree- 
ment in writing or may contract orally, or put some of the terms in 
writing and arrange others orally. In the latter case, although that 
which is written cannot be varied by parol evidence, yet the terms ar- 
ranged orally may be proved by parol, in which case they supplement 
the writing, and the whole constitutes one entire contract.” So, how- 
ever we may consider the matter, the parole evidence rule does not ap- 


ply. | 
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- Of course, the oral part of the contract must not contradict that 
which is written in it. Cobb v. Clegg, supra. It would seem that this 
case, in principle, if not in its facts, is exactly like that of Manning v. 
Jones, supra. : 

This disposes of the main question upon which the decision must 
turn. The other exceptions are without merit. The judge’s charge 
stated the issues and the law with great accuracy and clearness, and it 
seems that the jury, upon the evidence and under the guidance of the 
Court as to the law, have come to the right conclusion. 

No error. 


Cited: Kindler v. Trust Co., 204 N.C. 201; Walston v. Lowery, 212 
N.C. 24; Johnson v .Wallin, 227 N.C. 671. 





(658) 


SLOAN BROTHERS v. SAWYER-FELDER COMPANY, ASHCRAFT- 
WILKINSON COMPANY, INTERPLEADER, 


(Filed 28 May, 1918.) 


Mortgages—Bills of Sale. 

A paper-writing conveying personal property, reciting that it is to 
better secure the payment of a debt, and upon its payment to be satis- 
fied in the same manner as deeds may be concelled at law, though called 
a bill of sale by the creditor, is in effect a mortgage, and will be so re- 
garded, 


fom 


Mortgages—Personal Property—-Registration—Attachment. 


A mortgage of personal property made to a nonresident must be regis- 
tered in the county where the property is situated to have priority over 
the rights of attaching creditors of the mortgagor. Hornthal v. Burwell, 
109 N.C. 10, is cited and distinguished. 


bv 


8. Mortgages—Parol Evidence—Appeal and Error. 

Where a chattel mortgage has been introduced in evidence in a con- 
troversy to determine the rights of the mortgagee and attaching creditors, 
the exclusion of testimony in mortgagee’s behalf tending to show that 
the parties intended the writing to be a mortgage,is harmiess and not 
to the mortgagee’s prejudice. 


4. Same-——Hearsay—Opinion. 

Testimony of a witness as to a conversation between himself and the 
mortgagee relating to a paper-writing put in evidence and appearing upon 
its face to be a mortgage, if otherwise competent, is hearsay and incom- 
petent as substantive evidence, as is also the opinion of the witness as to 
the effect of the transaction. 
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5. Mortgages—-Attachment—Priorities. 
The owner of an improperly registered mortgage of personal property 
in his possession holds it subject to the prior claims raising under at- 
tachment of the mortgagor’s creditors. 


APPEAL by interpleader from Shaw, J., at the Fall Term, 1918, of 
Macon, 

The creditors of Sawyers-Felder Company instituted various actions 
to collect their debts, and levied attachments on a certain motor truck. 
After the action had been instituted Ashcraft-Wilkinson Company filed 
interpleas in which it alleged that it was the owner of the truck and the 
several actions were then consolidated. 

On the trial the following instrument was introduced in evidence: 
Georgia—Fulton County. 

Whereas Sawyer-Felder Co. (a partnership composed of F. L. Saw- 
yer and K. T. Felder) is indebted to Ashcraft-Wilkinson Co., 

Now for ($5) in hand paid and to better secure the payment of said 
indebtedness, and any and all future indebtedness, whether on note or 
open account, by said partnership, to Ashcraft-Wilkinson Co., we here- 
by bargain, sell and convey to Ashcraft-Wilkinson Co. the following 
described property and all our right, title, equity and interest therein: 

A certain tractor truck manufacture of the White Co., model ATH, 
Serial No. 31318, steel body, power-end-pump, equipped with tractor 
wheels, and cushions, lamps and tools. 

A certain Alco truck, 5-ton capacity, purchased from C. L. (659) 
DuPuy, together with all accessories and equipment complete. 

Both of said trucks now in our possession and are hereby coven- 
anted to be free of all liens and incumbrances. 

Upon prompt payment by us of all indebtedness which shall become 
due the said Ashcraft-Wilkinson Co., they are to satisfy this bill of sale 
in the same manner as deeds may be cancelled in law. 

In witness whereof we have hereunto set our hands and seals at At- 
lanta, Ga., this the 20th day of May, 1916. 

Sawyer-Felder Co. (L. §.) 
F, L. SAWYER. (L. 8.) 

Signed, sealed, and delivered in the presence of P. B. D’Orr, Notary 
Public, Fulton County, Ga. 

The said instrument was filed for record at 5 p. m., 19 September, 
1916, and recorded in Fulton County, Ga., 29 September, 1916. 

The interpleader introduced as a witness P. B. D’Orr. The witness 
was handed the instrument hereinbefore set out, and in the absence of 
the jury certain questions were asked the witness which, with the an- 
swers thereto, were as follows: 
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@. What is that instrument you have? A. This instrument is a 
deed of sale in our State and a mortgage, I believe it is called, in your 
State. 

Q. Who drew that instrument? A. I drew the instrument. 

Q. At whose instance? A. At the instance of Ashcraft and Wilkinson, 
president and vice-president of the interpleader. 


®. For what purpose was the instrument drawn? A. After the Saw- 
yer-Felder Company had been engaged in this mining business for some 
time it was the sense of the company, of the Ashcraft-Wilkinson Com- 
pany, and those who control its affairs, that Sawyer-Felder Com- 
pany would be unable to pay the funds advanced; that their behavior 
had become such that Ashcraft-Wilkinson were disturbed over their 
transactions under which they loaned them this money and they had 
turned this truck over to them to my personal knowledge, and they in- 
structed me to prepare a deed of sale, which would put the title of the 
trucks in us in order that it might on the Fulton Company records so 
that if Sawyer-Felder attempted to sell the truck they would have a 
record showing that it belonged to us, and they had no record and said 
that something ought to be on the books to show in whom the title lay, 
and Mr. Ashcraft instructed me to prepare a deed from Sawyer-Felder 
Company to put on record for the truck. At the time I told Mr. Ash- 
craft that we owned the truck and had never sold it and never passed 

the title and I did not think it necessary to have a deed, and be- 
(660) ing a layman and contrary, insisted, and I drew the deed and it 

was put on record in September, although I drew it on the 30th 
~ of May. 

The court instructed the sheriff to recall the jury to the box, and the 
following proceedings were laid: 

The interpleaders offered to introduce the foregoing evidence of the 
witness D’Orr. Plaintiffs objected; objection sustained; interpleader 
excepted. 

The only other evidence offered by the interpleader was that of one 
Wilkinson, who after testifying to certain facts, substantially those 
stated by the witness D’Orr, admitted that he knew nothing about the 
transaction and that he was speaking from hearsay. 

The purpose of the interpleader in offering the evidence of D’Orr and 
Wilkinson was to prove an outstanding title in the interpleader derived 
by purchase from the White Company before the execution of the pa- 
per introduced in evidence and to avoid the effect of the paper as a 
mortgage. 

At the conclusion of the evidence his Honor dismissed the interpleas, 
and the Ashcraft-Wilkinson Company excepted and appealed. 


N.C] SPRING TERM, 1918. 701 
SLoan Bros. v. SAWYER-FELDER Co. 


Johnston & Horn, G. L. Jones, R. D. Sisk, and J. Frank Ray for 
plaintiff. 
T. J. Johnston and P. B. D’Orr for defendant. 


ALLEN, J. The paper introduced in evidence, while called a bill of 
sale, is in legal effect a mortgage, because it purports to convey per- 
sonal property as a security for debt (Harris v. Jones, 83 N.C. 321), 
and being a mortgage, and the mortgagor being a nonresident of the 
State, it was necessary to cause it to be registered in the county of Ma- 
con, where the property was situate, to give it priority over attaching 
creditors. 

The case of Hornthal v. Burwell, 109 N.C. 10, has no application 
because it does not appear that the truck was not in Macon County 
when the mortgage was executed. 

‘This principle is therefore decisive of the appeal against the inter- — 
pleader unless error has been committed in excluding the evidence of 
the witness D’Orr or in holding that the evidence of the witness Wil- 
kinson was not sufficient to be submitted to the jury. 

The last part of the evidence of D’Orr, as to the conversation with 
Asheraft, was clearly incompetent, as it does not come within any ex- 
ception to the rule excluding hearsay evidence, and, omitting this, his 
evidence was immaterial, as it could not change the relation of mortga- 
gor and mortgagee, but would confirm it, as it shows that the Ashcraft- 
Wilkinson Company had loaned money to the Sawyer-Felder 
company, and becoming uneasy about the debt, it took the (661) 
mortgage for the purpose of putting the title of the truck in Ash- 
craft- Wilkinson Company, so that the other company could not dispose 
of it. 

The evidence is a very good description of a sale of personal property 
on credit, aud taking a mortgage on the property as a security, upon 
becoming doubtful as to the solvency of the debtor. | 

And the evidence of Wilkinson, if it ought to be considered after his 
admission that he knew nothing of the transaction and was speaking 
from hearsay, is subject to the same condemnation. It is true, he says 
the truck was not sold to Sawyer-Felder Company, but this is merely 
his conclusion, and he afterwards testified “that so far as witness knew 
personally Ashcraft might have sold this truck to Sawyer-Felder Com- 
pany.” 

He also testified that the Ashcraft-Wilkinson Company bought the 
truck from the White Company, and turned it over to the Sawyer- 
Felder Company, which was to pay for it when able, and that the mort- 
gage was taken to protect the Ashcraft-Wilkinson Company. 
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This evidence, if true, has no tendency to prove an outstanding title 
in the interpleader derived from the White Company if it was permis- 
sible to do so, to which we do not give our assent, and on the contrary 
establishes the relationship between the parties as shown by the mort- 
gage, 

We are, therefore, of opinion there was no error in the exclusion of 
evidence or in the dismissal of the interpleas. 

The judgment must, however, be modified by declaring the Ashcraft- 
Wilkinson Company to be the owners of the property, subject to the 
prior claim and lien of the attachments, and to this modification the 
plaintiffs consent. 

The interpleader will pay the costs of the appeal. 

Modified and affirmed. 


Cited: Harris v. R. R., 190 N.C. 482; Young v. Stewart, 191 N.C. 
302; Discount Corp. v. Radecky, 205 N.C. 164; Thrift Corp. v. Guthrie, 
227 N.C. 482; Discount Corp. v. McKinney, 230 N.C. 732; Montague 
Bros. v. Shepherd Co., 231 N.C, 554. 





(662) 


T. J. WALLS vy. CAROLINA SPRUCE COMPANY. 
(Filed 28 May, 1918.) 


1. Appeal and Error—Verdict—Harmless Error. 


Where damages are sought to be recovered from the defendant, alleging 
several causes of action on contract and one arising from its negligent 
acts, and as to the last the jury has not answered the issue, and no 
recovery has been had thereon, no error has been committed to the de- 
fendant’s prejudice therein. 


2. Negligence—Fires—Evidence—Trials—Questions for Jury. 

Evidence tending to show that the defendant independently operated a 
logging road, and that fire was set out to the damage of plaintiff by de- 
fendant’s skidder having no spark arrester or other protection against fire 
where inflammable matter had collected, and where sparks had fallen 
from the skidder and ignited, communicating to the plaintiff’s property, is 
sufficient to take the case to the jury upon the question of defendant’s 
actionable negligence. . 


3. Conversion—Evidence—Admissions—Accounting. 
In an action to recover for the conversion of a quantity of cord wood, 
the defendant’s evidence showed that it had received the proceeds of sale 
of at least a part thereof, and that a certain amount was due the plain- 
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tiff and unpaid on another lot of the wood: Held, the defendant must at 
least account to the plaintiff for the amount of the conversion admitted, 

_ the issue as to defendant’s counterclaim having been answered in the 
negative. 


4. Contracts—Breach—Evidence—Trials—Questions for Jury. 


Defendant, operating an independent steam logging road, contracted 
with the plaintiff for the former to cut and deliver a quantity of cord wood 
with cars that the plaintiff would have delivered by a railroad company 
to the defendant for the purpose. There was evidence tending to show 
that but for the use by the defendant of these cars for other purposes the 
plaintiff would have delivered the wood before the occurrence of a fire 
which destroyed it, causing the damage complained of: Held, sufficient to 
take the case to the jury upon the issue of defendant’s breach of contract. 


5. Instructions—Evidence—Contracts. 


The plaintiff contracted with the defendant to cut and deliver to it a 
eertain quantity of cord wood on gondola cars to be procured by him 
from a railroad, delivered to the defendant, operating a logging road, and 
in turn to be delivered by it to the plaintiff. There was evidence tending 
to show, and per contra, that the plaintiff was damaged on account of the 
defendant’s using these cars for other purposes: Held, an instruction to 
the jury was erroneous, and to defendant’s prejudice, which imposed a 
duty on it to furnish to the plaintiff all of the gondola cars it had received 
from the railroad, and not confirming the question to the cars the plaintiff 
had procured from the railroad company. 


6. Contracts — Breach —— Damages — Proximate Result——Profits—Remote 
Cause, 

The plaintiff sued the defendant for damages by fire arising from 
breach of contract in defendant’s failing to deliver to it gondola cars on 
which to deliver a quantity of cord wood, which it was required to do. 
By reason of this breach the plaintiff, without default, was unable to de- 
liver the wood before it was destroyed by a fire: Held, the plaintiff was 
entitled to recover, as damages, the loss of his profits under the contract, 
but not for the loss of his other wood, as such did not naturally and proxi- 
mately result from defendant’s breach of contract or duty. Hatinguisher 
Co. v. R. R., 187 N.C, 278, cited and applied. 


4". Contracts——-Breach——Evidence. 

The plaintiff sued the defendant for breach of contract in its failure to 
deliver cars for the transportation of cord wood before it was destroyed 
by fire: Held, plaintiff’s testimony that he stopped work because the wood 
was burned was, in effect, that he could not continue unless he could get 
the proceeds for the wood, and under the evidence in this case was prop- 
erly admitted. 


8. Contracts—Breach—Damages—-Remote Cause—Speculative Damages. 


Where plaintiff is permitted to recover damages for defendant’s breach 
of contract to deliver cars for the transportation of cord wood burned by 
reason of the consequent delay, the admission of evidence that the plain- 
tiff sold his camp outfit and tools at a great sacrifice in order to pay his 
debts is error prejudicial to the defendant and constitutes reversible 
error. 
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AppEAL by defendant from Lane, J., at the January Term, 1918, of 
HaAywoop. | 
This is an action to recover damages for the breach of a 
(668) written and a verbal contract for conversion of 250 cords of 
wood, and for the negligent destruction by fire of 200 cords of 
wood. 

The plaintiff had a contract with the Champion Fiber Company by 
which he was to sell it from 1,500 to 3,000 cords of pulp wood. On 
21 October, 1916, the defendant entered into a contract with the plain- 
tiff by which the plaintiff was to take the pulp wood left on the bound- 
ary, reasonably accessible to the railroad, and pay the Spruce Com- 
pany therefor $3 per cord stumpage. Under the contract, the Spruce 
Company, which was operating a railroad, agreed to furnish cars to 
the plaintiff when the plaintiff procured cars from the Black Mountain 
Railroad for that purpose. They were to be gondola cars. The plain- 
tiff commenced his operations, and after operating several months 
a fire occurred which burned a part of his wood and he ceased his oper- 
ations and brought suit, alleging four causes of action. 

In one cause he claimed $1,000 damage on account of the burning of 
200 cords of wood; in another he claimed $1,250 for wood which he 
claimed he had piled on the right of way and was converted by the 
defendant; in the third he claimed $50 by reason of verbal contract 
for logging for defendant; and in the fourth his claim was for profit 
he would have made, in the sum of $2,400, had the contract not been 
breached by the defendant in failing to furnish cars. 

The plaintiff also claimed the right of recover for the wood burned 
and the wood converted under this cause of action for breach of con- 
tract. 

The plaintiff alleged and contended that the defendant violated the 
contract by failing to furnish cars as it was required to do under the 
contract, and that he was compelled to cease operations for that reason, 
and that on account of the failure to furnish cars he had wood cut and 
in the woods prepared for shipment which was required to remain until 
burned, and defendant was, therefore, responsible for his damage to the 

amount of his profit, and that he would have finished cutting the 
(664) boundary, from which he would have obtained 2,400 cords of 
wood at a profit of $1 a cord. 

The defendant denied that it had in any way breached the contract. 
It alleged and contended that it was anxious to have the wood cut and 
taken, and that it not only furnished all the cars set apart for Walls by 
the railroad company, but allowed Walls to take cars that were fur- 
nished to defendant for its own purpose. It alleged that Walls took the 
more accessible wood, became largely indebted to the Champion Fiber 
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Company, and abandoned the contract without cause, whereby the de- 
fendant was damaged. There was a great difference in the testimony 
as to the amount of wood which could have been taken and the amount 
that was burned and converted. 

At the close of plaintiff’s testimony the defendant moved for judg- 
ment of nonsuit: First, as to the first cause of action, and second, as to 
the second cause of action. 

It was contended by the defendant that there was a car shortage, and 
that the evidence of the plaintiff showed that the defendant had fur- 
nished to plaintiff 18 cars, and that the plaintiff’s testimony showed 
that no more than 18 cars had been furnished to the defendant for the 
plaintiff. 

The motions to nonsuit were overruled, and the defendant excepted. 

The court charged the jury, among other things, as follows: “Now, 
the court charges you that if you find from the greater weight of the 
evidence in this case—the preponderance of the evidence—that they 
received gondola cars there which could be operated on this track of the 
Spruce Company and the other line, and that they failed and refused 
to furnish them to Walls, that would be a breach of the terms of their 
contract; that if you so find from the greater weight of the evidence 
you should answer the first issue ‘Yes.’” The defendant excepted. 

He also charged the jury they could consider as an element of dam- 
age for breach of contract the wood destroyed by fire if they found that 
cars were not furnished according to the terms of the contract, and that 
the wood would have been moved before the fire if the cars had been 
furnished, and defendant excepted. 

There was also objection to the recovery of Aronis and there are cer- 
tain exceptions to rulings on the evidence which will be adverted to. 

At the conclusion of the evidence there was a motion for judgment 
of nonsuit and exception by defendant to its refusal. 

The jury returned the following verdict: | 

1. Did the defendant commit a breach of its contracts with the plain- 
tiff, as alleged in the complaint? Answer: “Yes; verbal and written.” 

2. What damages, if any, is the plaintiff entitled to recover by rea- 
son thereof? Answer: “$2,800.” 

3. Was the plaintiff’s wood burned by the negligence of the (665) 
defendant, as alleged in the complaint? Answer: 0... 

4, What damages, if any, is plaintiff entitled to recover by reason 
thereof? Answer: .....0.....0.00. 

5. Did the plaintiff commit a breach of his contract with the defend- 
ant, as alleged in the answer: Answer “No.” 
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6. What damages, if any, is the defendant entitled to recover by 
reason of its counterclaim? Answer: .........00....0. 

Judgment was rendered in favor of the plaintiff, and the defendant 
appealed. 


Alley & Leatherwood and Morgan & Ward for plaintiff. 
John M. Queen and Pless & Winborne for defendant. 


Auten, J. The refusal to enter judgment of nonsuit as to the first 
cause of action to recover damages for burning the wood of the plain- 
tiff was not prejudicial to the defendant as the jury did not answer the 
third issue and there has been no recovery on this cause of action. There 
was, however, evidence sustaining this cause of action fit for the con- 
sideration of the jury. 

The evidence of the plaintiff tended to prove that the wood was 
burned by the sparks coming from a skidder; that the skidder had no 
spark arrester or other protection against fire; that there was a large 
collection of very inflammable matter around the skidder; that the 
sparks fell from the skidder on this matter and ignited it and was then 
communicated to the wood, and that the skidder was operated by the 
defendant, and not by an independent agency, and this brings the 
plaintiff’s case within the principle of Willams v. R. R., 140 N.C. 623; 
Currie v. R. R., 156 N.C. 422, and many other authorities. 

As to the second cause of action for the conversion of 250 cords of 
wood, the controversy was as to the quantity of wood taken and sold by 
the defendant, and as, according to its own evidence, it has in hand the 
proceeds of the sale by it of 19 cords, it must at least account for this 
much, the jury having found against it on its counterclaim in response 
to the fifth issue; and the same may be said of the third cause of action 
on the verbal contract for logging, the plaintiff claiming $50 to be due 
him under this contract, and the defendant admitting $8.11 to be due 
and unpaid. 

The motion for nonsuit on the fourth cause of action is upon the 
ground that there is no evidence of a breach of the contract which 
requires the defendant to furnish the gonola cars to the plaintiff which 

he procured from the Black Mountain Railroad. 
(666) The plaintiff testified that he repeatedly called on the agent 
of the Black Mountain Railroad Company for cars; that the 
agent would place the cars as often as 20 or 25 times before the fire on 
the defendant’s track that he would then notify the defendant that the 
cars were placed; that the cars would be used by the defendant for its 
own purposes; that he complained to the defendant aboutnot getting 
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cars; that he complained to the Champion Fiber Company and it fur- 
nished him twelve cars of which he got only three; that the cars set on 
the defendant’s track at his request were sufficient in number to have 
hauled the $1,000 worth of wood that was burned before it was burned; 
that had the cars which he procured been delivered to him that he 
would have hauled the wood before it was burned, and that the number 
of cars that he procured was sufficient to have hauled his entire out- 
put of wood had they been delivered to him; that the cars so furnished 
to him by the Black Mountain Railroad Company at his request were 
all gondola cars, and that he had only gondola cars placed. 

The plaintiff also proved by Charley Wilson that he went to the 
office of the Black Mountain Railroad Company repeatedly and or- 
dered cars for the plaintiff; that the agent would immediately place the 
cars on the defendant’s tracks for the use of the plaintiff, and the de- 
fendant would then use them and not deliver them to the plaintiff; that 
a sufficient number of cars were placed on the defendant’s tracks to 
have delivered all of plaintiff’s wood, and that had the cars procured 
for the plaintiff been delivered to him the 200 cords of wood that were 
burned could and would have been delivered before they were burned; 
that all the cars witness procured from the railroad company for the 
use of the plaintiff were gondola cars. 

Plaintiff also proved by Frank Ewing that plaintiff often sent him 
to the office of the railroad company to order cars; that thereupon the 
agent would place the ears on defendant’s tracks, and the defendant, 
instead of delivering them to the plaintiff, would use them for its own 
purposes; that all of the cars witness saw furnished were gondola cars. 

Plaintiff introduced the agent of the Black Mountain Railroad Com- 
pany, who testified that Mr. Walls and his men would order cars and 
he would place them on the defendant’s tracks and notify the defendant 
they were for this plaintiff; that later he would notice that these cars 
were billed out by other shippers than the plaintiff. 

This evidence, if true, clearly established a breach of the contract to 
furnish the plaintiff with the gondola cars he procured from the rail- 
road, and the evidence of the defendant to the contrary simply raised 
an issue to be settled by the jury. 

The exception to the charge on the first issue is well taken, the error 
consisting In imposing the duty on the defendant of furnishing 
to the plaintiff all gondola cars it received, which could be op- (667) 
erated on the track of the Spruce Company, when the contract 
only required it to furnish the gondola cars the plaintiff procured from 
the Black Mountain Railroad, and the error was upon a vital question 
as the evidence of the defendant tended to prove that while it had and 
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used other cars, the plaintiff only procured 18 gondola cars from the 
railroad, and that these were furnished him by the defendant. 

There is also error in charging the jury they could consider the 
burned wood as an item of damage for breach of contract. Extin- 
guisher Co. v. R. R., 187 N.C. 278. 

In the case cited, property delivered to the defendant for transporta- 
tion was destroyed by fire, not due to the neghgence of the defendant, 
when it would not have been at the place of the fire but for delay in 
forwarding, and it was held that the defendant was not liable, and the 
Court said: ‘The defendant by its failure to ship within a reasonable 
time became liable for such damages as naturally and proximately re- 
sulted from such breach of contract or duty. Lindley v. R. R., 88 N.C. 
549. Pearson, J., in Ashe v. DeRossett, 50 N.C. 299, 72 Am. Dec., 552, 
says: ‘When one violates his contract, he is hable only for such dam- 
ages as are caused by the breach, or such as being incidental to the act 
of omission or commission, as a natural consequence thereof, may rea- 
sonably be presumed to have been in contemplation of the parties when 
the contract was made. This rule of law is well settled, but the difficulty 
arises In making its application. In that case a quantity of rice was 
sent to the mill of defendant’s intestate pursuant to a contract that it 
was to be worked in its ‘turn.’ The rice was not worked in its ‘turn.’ 
The mill with its contents was thereafter burned. In an action on the 
contract for failure to have the rice beaten in its ‘turn’ the plaintiff 
claimed the value of the rice as the measure of the damage to which he 
was entitled. This Court held that in the absence of any evidence of 
negligence in respect to the burning of the mill, he was not entitled to 
recover the value of the rice. The Court said: “There is nothing to 
show that the contingency that the rice might be burned if left in the 
mill was in the contemplation of the parties. On the contrary, its being 
burnt was an accident unlooked for and unforseen, and can in no sense 
be considered as having been caused by the fact that it was not beat in 
the turn promised by the defendant’s intestate; consequently the dam- 
ages were too remote.’ ... His Honor should have told the jury that 
there was no evidence showing that the delay in shipping was the proxi- 
mate cause of the destruction of the property.” 

If there has been a breach of the contract it was proper for the jury 
to consider the loss of profits as an element of damages under the au- 

thority of Wilkinson v. Dunbar, 149 N.C. 20, which was denied 
(668) by a unanimous Court, has been frequently approved and is di- 
rectly in point. 

The fact that the plaintiff testified that he stopped work because the 
wood was burned was but another way of stating that he would not 
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continue his work unless the wood was moved, so he would get the 
proceeds for use, and that the failure to move the wood according to the 
contract was the cause of the loss of profits. 

We have examined the exceptions to the evidence and find them with- 
out merit, except we do not think it was material to any issue to prove 
that the plaintiff sold his camp outfit and tools at half price to enable 
him to pay his debts, and this evidence had a tendency to prejudice the 
cause of the defendant before the jury. 

New trial. 





(669) 


CAROLINA-TENNESSEE POWER COMPANY v. HIAWASSEE RIVER 
POWER COMPANY. 


(Filed 28 May, 1918.) 


1. Deeds and Conveyances—Registration—Filing. 

Where the filing of a paper in the office of the register of deeds is neces- 
sary to the title to lands, the time thereof will be considered as at that 
which the paper was delivered to and received by the proper officer; and 
while the file mark of the officer is evidence as to the time, it is not essen- 
tial under our statutes. 


2. Corporations—Public Utilities—Electricity—Water-powers—Statutes— 
Charter—Rights—Vested Interests—Lands. 

Where two public utilities corporations are given under their legislative 
charters the right to acquire by purchase or condemnation lands for the 
development of water-power to supply electricity to the public for power 
and lighting purposes, ete., the prior right belongs to that company which 
first defined and marked its route according to the statutory provisions 
and adopted the same for its permanent course or location by proper and 
authoritative corporate action, and which is proceeding in good faith with 
reasonable diligence to acquire the title to the lands located in a regular 
and orderly way; and the competitive company can acquire no superior 
right by starting a distance ahead to obtain the title to the lands inter- 
yening between the beginning and objective points. 


3. Corporations—Public Utilities—Eminent Domain—Statutes—Charters 
—Private Enterprises. 

The validity of a charter granting the right of eminent domain to a 
quasi-public corporation is not affected by the authority conferred therein 
allowing it, also to engage in private enterprises which do not require the 
exercise of the right of eminent domain; nor can the question of the va- 
lidity of the act be raised before the corporation has attempted to aquire 
property by condemnation, and thereby threatens the constitutional rights 
of the defendant. 
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4. Constitutional Law—Statutes—Private Acts—Notice—Collateral At- 
tack. 

Where an act granting a charter to a private corporation has been duly 
ratified, it may not be collaterally impeached in an action between it and 
another corporation or private person on the ground that the thirty days 
notice preceeding the application therefor had not been made as required 
by our Constitution, Art. II, sec. 12, 


&. Constitutional Law—Eminent Domain-—Special Privileges—Corpora- 
tions—Charters—Statutes. 

A eorporation chartered for the purpose of furnishing electricity for 
power and light to the people of a certain territory is a public-service cor- 
poration, and a legislative charter granting this power impliedly requires 
it to render such service when in operation, and its charter falls within 
the exceptions to our Constitution, Art. I, sec. 7, declaring that “no man or 
set of men are entitled to exclusive or separate emoluments or privileges 
from the community but in consideration of public services,” and the ob- 
jection is untenable that the right of eminent domain may not be granted 
to one of such corporations in the State without granting it to all of them, 
or in one county unless granted in all. 


6. Corporations——Charters—Statutes-——Rights——Parties. 
Where the defendant to the action has acquired no vested rights in the 
lands, he may not attack the rights of the plaintiff corporation to condemn 
them under authority given it by its charter. 


7. Statutes—Condemnation—Corporations—Riparian Owner. 
A public-service corporation has no power to condemn lands by reason 
of its being a riparian proprietor, but only under the authority given by a 
valid statute to do So. 


8. Instructions—Abandonment——Corporations—Charters. 


The charge of the court to the jury in this case upon the law of aban- 
donment, when construed as a whole, is held to instruct them that the 
period of delay in which no work was done by the plaintiff corporation in 
acquiring land for public use was only evidence of abandonment of its 
charter rights, which could not have misled the jury, and was not erro- 
neous. Whether the defense of abandonment is open to the defendant 
under the evidence in this case, Quoere? 


9. Appeal and Error—Objections and Exceptions—Instructions—Special 
Requests. 
Exception that instructions given by the court to the jury were not suffi- 
ciently full and explicit must be to the refusal of appellant’s request, 
aptly and properly made, to have them made so. 


10. Evidence—Deeds and Conveyances—-Commencement of Action—Puis 
Darreign Continuance. 

Where a plaintiff corporation has shown its right to acquire lands for 

a public utility which is claimed by a rival company, deeds to the land 
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made to the defendant since the commencement of the action are not evi- 
dence of the latter’s right. The admission of matters in defense since the 
last discontinuance discussed by WALKER, J. 

11. Injunction—Equity—Cloud on Title—Statutes—Corporations——Public 
Utilities. 

The plaintiff corporation perfected its right under its charter pro- 
visions to acquire lands for the purpose of generating electricity for public 
use by water-power, which was being wrongfully and seriously interfered 
with by a rival corporation that had not acquired the right: Held, the 
equitable remedy by injunction was available by the plaintiff; and Held 
further, that such relief was proper under our statute, as construed by 
this Court, to remove a cloud upon title to real property. Revisal, sec. 
1589. 


Action, tried before Adams, J., and a jury, at March Term, 1917, 
of CHEROKEE. The case was before us at a former term, and for any 
facts not herein stated, reference may be had to the report of the case, 
171 N.C. 248, | 

The following summary of the facts so far as necessary to be stated 
at present will show the contentions of the parties in a general way; 
This action was brought in the Superior Court of Cherokee County 
by the plaintiff against the defendant, both of which are North Caro- 
lina corporations, on 21 August, 1914. Plaintiff alleged that it was a 
corporation organized under the laws of North Carolina by virtue of 
a special act of the General Assembly ratified 16 February, 1909 (chap- 
ter 76, Private Laws of North Carolina 1909), and further alleged that 
by virtue of the rights conferred upon it by its charterit had during 
the year 1909 and thereafter, but before the organization of the defend- 
ant company, surveyed, staked out, located and adopted by authorita- 
tive corporate action, locations and siteson the Hiawassee River, in 
Cherokee County, N. C., for building and maintaining two hydro-elec- 
tric plants for the generation of electricity to be sold for heat, light and 
power purposes; that it had acquired title to 50 per cent of the lands 
necessary for its proposed developments, and had obtained contracts 
covering some lands for the same, and had begun condemnation pro- 
ceedings for other lands; and that it had by deeds, contracts, and under 
condemnation proceedings 75 per cent of the lands necessary for its 
proposed developments; that on 21 June, 1911, it had duly filed in the 
office of the clerk of the Superior Court for Cherokee County maps and 
plats of its locations, as required by the terms of its charter, and that 
on or about 13 July, 1914, the defendant corporation had been organ- 
ized and had purchased some lands lying above the proposed dams and 
hydro-electric developments of the plaintiff, which lands were neces- 
sary for the plaintiff’s uses and purposes and were included in the maps 
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and plans of said developments as filed in the office of the clerk of the 

Superior Court for Cherokee County, and that the defendant 
(671) was proceeding to acquire by deed, contract and condemnation 

other lands and rights along and on Hiawassee River which was 
necessary for the plaintiff’s proposed developments, and that the de- 
fendant was in this way and manner interfering with and obstructing 
and preventing the plaintiff from earrying out its plans to make the 
developments contemplated by its charter and by the surveys, maps, 
plan and proceedings used by it. 

The defendant filed an answer and an amended answer in the case 
denying the allegations of the complaint of the plaintiff and pleading 
that if the plaintiff had ever acquired and adopted any locations on the 
Hiawassee River for its proposed developments it had prior to the be- 
ginning of this action abandoned the same; that the defendant had 
been organized as a corporation on 13 July, 1914, and had immediately 
after the organization of the defendant corporation adopted by appro- 
priate corporate action certain locations for its dams and power houses 
on the Hiawassee River in Cherokee County, N. C., and that its right 
to any conflicting locations was superior to that of the plaintiff. Plain- 
tiff replied to the defendant’s amended answer and denied the allega- 
tron contained therein. 

Upon the trial the following issues were submitted tothe jury, who 
answered the same as follows: 

1. Were the locations for the dams, reservoirs and public works 
claimed by the plaintiff surveyed and staked out on the Hiawassee Riv- 
er in the year 1909, as alleged in the complaint and as indicated on the 
maps offered in evidence by plaintiff, marked Exhibits 7 and 7-A? An- 
swer: “Yes” (by consent). 


2. If so, did the plaintiff in the year 1909 and thereafter, but before 
the organization of the defendant company in July, 1914, adopt said 
locations by authoritative corporate action, as alleged in the com- 
plaint? Answer: “Yes.” 


3. Did the plaintiff prior to the commencement of this action on 21 
August, 1914, abandon its said locations and proposed plans, as alleged 
in the answer? Answer: “No.” 

4. Did the plaintiff file the maps or plats of its said locations in the 
office of the clerk of the Superior Court of Cherokee on or about 21 
June, 1911, as alleged in the complaint? Answer: “Yes.” 

5. Did the plaintiff on or about 17 August, 1914, by authoritative 
corporate action, adopt the surveys and locations for its dams, reser- 
voirs, and public works which had theretofore been made and marked 
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out on the Hiawassee River, as alleged in the complaint? Answer: 
“Yes” (by consent). 

6. Were the locations for the dams, reservoirs, and public works 
claimed by the defendant surveyed and staked out on the Hiawassee 
River, as alleged in the answer? Answer: ‘‘Yes” (by consent). 

7. If so, did the defendant thereafter by authoritative corpo- (672) 
rate action adopt said locations, and if so, when ? Answer: “No.”’ 

There was a judgment in favor of the plaintiff, and the defendant 
appealed. 


Martin, Rollins & Wright for plaintrff. 
J. N. Moody, Dillard & Hill, Felix Alley, tebulon Weaver, and Mc- 
Daniel & Black for defendant. 


Waker, J., after stating the case: The plaintiff says that upon a 
fair analysis and consideration of the verdict there is little if anything 
left after the decision in the former appeal for the defendant’s present 
contentions to rest upon, and for these reasons, as stated in its brief: 

First it was found in the first issue, by consent, that plaintiff’s loca- 
tions for its dams, reservoir, and public works had been surveyed in 
the year 1909, as alleged in the complaint, and the plaintiff had alleged 
in its complaint that in the year 1909 that officers, engineers and repre- 
sentatives of the plaintiff had entered upon, explored and surveyed the 
lands bordering on the Hiawassee River for its Jocation of said works. 
So the finding of the first issue by consent established the fact that the 
plaintiff had had the proper surveys made. 

Second. The jury found, based on abundance of testimony, as we in- 
sist, that the plaintiff has, set out in the second issue, prior to the 
organization of the defendant company, adopted said locations by 
authoritative corporate action. 

Third. That the plaintiff did not abandon said locations, as alleged 
in the answer. 

Fourth. That plaintiff had filed maps or plats of its location in the 
office of the clerk of the Superior Court of Cherokee County 21 Jun, 
1911. 

Fifth. That on 17 August, 1914, plaintiff had, by a formal resolution, 
adopted said locations for its dams, reservoirs and public works. This 
issue was found by consent of the defendant and was clearly proven 
by the minutes of the corporation introduced, dated 17 August, 1914. 


Sixth. The jury found by consent that the locations claimed by the 
defendant had been surveyed and staked out on the Hiawassee River. 
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Seventh. That the defendant had not adopted such locations. 


Plaintiff then insists that the defendant would not be entitled to a 
new trial in any event because of any error which arose either on the 
first, second, third, or fourth issues unless there was also reversible 
error arising on the seventh issue. And further, defendant would not 
be entitled to a new trial for reversible error arising on the seventh 

issue unless there was reversible error arising either on the sec- 
(673) ond, third, or fourth issues as well. In other words, the defendant 

agrees that the plaintiff had adopted locations on 17 August, 
1914; now unless there was error on the seventh issue concerning the 
defendant’s adoption of said locations prior thereto, then the verdict 
in favor of the plaintiff on the fifth issue establishing the plaintiff’s 
location entitles the plaintiff to judgment, and, as before stated, rever- 
sible error, if it existed on the seventh issue, would not entitle the de- 
fendant to a new trial unless there was also reversible error either on 
the second or third or fourth issues, and of course then only on the is- 
sue concerning which reversible error was found. 

These are substantially the plaintiff’s contentions upon the verdict, 
and they would seem to be a fair and reasonable construction of the 
same when we understand and consider the questions at issue. 

When the case was here at a former term we remanded it so that the 
jury might find more definitely certain facts regarding the time when 
the plaintiff “surveyed, staked out, and adopted the locations of the 
sites of its dam, reservoirs and public works on the Hiawassee River,” 
and also pass upon certain findings stated by the presiding judge as 
supplementary to the verdict of the jury, and especially to have it 
found under an issue submitted for the purpose whether plaintiff’s map 
was duly filed in the office of the clerk of the Superior Court, and if it 
was, at what time. The jury have found all the essential facts in favor 
of the plaintiff, this being the second verdict. 

It has been found that the map of plaintiff’s locations was filed in 
the office of the clerk of the Superior Court, 21 June, 1911, as alleged 
in the complaint, and there was evidence, as we think, to support this 
finding. It has been held that “a paper-writing is deemed to be filed 
within the meaning of the law when it is delivered for that purpose to 
the proper officer and received by him, and it is not necessary to the 
filing of a paper that it shall be endorsed as having been so filed. The 
file mark of the officer is evidence of filing, but is not the essential ele- 
ment of the act” unless the statute makes it so. 34 Cyc., 587, see. A-1; 
Eureka Stone Co. v. Knight, 82 Ark., 164; Darnell v. Flynn, 69 W. Va., 
146; People v. Fisch, 164 Mich., 680; Edward v. Grand, 121 Cal., 254, 
256; Tregambo v. Comanche Mill, 57 Cal., 501, 506; Hull v. Louth, 
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109 Ind., 315; S. v. Foulkes, 94 Ind., 493; Masterson v. R. R., 82 N.E. 
1021, Additional cases in other jurisdictions where this question has 
arisen will be found in Words and Phrases (2d Series), p. 531, and 
especially at p. 533, and the point is decided the same way, in principle, 
by this Court in Glanton v. Jacobs, 117 N.C. 428; Smith v. Lum- 
ber Co., 144 N.C. 47, 49. 

As far as the actual location is concerned, we have already held, 
when this case was here before, that prior right belonged to that 
company which first defined and marked its route and adopted (674) 
the same for its permanent course or location by proper and 
authoritative corporate action. Street R. R. v. R. R., 142 N.C. 423; R. 
R.v. R.R., 57 W. Va., 641; In re Milwaukee Light, Heat and Traction 
Co., 112 N.Y. 663; &. R.v. R. RB. 96 8.W. 199; Rochester v. R. R., 110 
N.Y. 128; Elliott on Railroads, sec, 927; San Francisco W. Co. v. Ala- 
meda Water Co., 36 Cal., 689; Water Co. v. Cowles, 31 Cal., 215. 

The two California cases refer to the efforts of rival companies to 
acquire water rights on the same stream, and in the last one of them it 
is said: ‘Respondent therein having, prior to the institution of appel- 
lant’s proceedings to condemn, secured essential property rights in the 
premises thereby sought to be condemned by successful negotiations 
and the construction of works necessary to the appropriation of the 
waters to accomplish all the business of its corporation, we can discover 
no just grounds for subordinating its rights thus acquired to the subse- 
quent efforts of appellant to acquire the same property for similar pur- 
poses by compulsory process of acquisition.” 

In R. R. v. R. R., 27 Fed., 770, the Court said: “It is certainly 
equitable that a company which in good faith surveys and locates a 
line of railway and pays the expense thereof should have a prior claim 
for the right of way for at least a reasonable length of time. ... The 
right to the use of the right of way is a public, not a private right. It 
is in fact a grant from the State, and although the payment of the 
damages to the owner is a necessary prerequisite the State may define 
who shall have the prior right to pay the damages to the owner and 
thereby acquire a perfected right to the assessment. The owner cannot 
by conveying the right of way to A. thereby prevent the State from 
granting the right to B., and, subject to the right of compensation to 
the owner, the State has the control over the right of way, and can by 
statute prescribed when and by what acts the right thereto shall vest, 
and also what shall constitute an abandonment of such right.” 

And in R. R. v. R. R. 96S. W. Rep., 199, it was said by the Court: 
“When a company has actually located its right of way, and is in good 
faith following up its location by buying the land or instituting pro- 
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ceedings to condemn it with reasonable diligence, another company 
cannot go to a point on the route which is neither the beginning nor the 
ending of its proposed line and run a race with the company which has 
begun at the beginning of its route and is going on in an orderly way 
to its other terminus. The railroad company is authorized to take land 
under eminent domain, and when it has in good faith entered for this 
purpose, located its right of way and is proceeding to perfect its right, 
the law prefers him who thus first enters in good faith, and it cannot 
be permitted that another company with notice of his rights 
(675) shall make another survey right behind him and destroy his 
priority which he has thus gained. While it is true that on some 
days the Pine Mountain Company’s were ahead of the Cumberland 
Company’s engineers, they got thus ahead by beginning in the middle 
of the lne and then running a race with the other people. The statute 
does not contemplate this. It contemplates a location in good faith and 
in the usual course of business. Under the circumstances, we conclude 
that the Cumberland Company has the better right. The motion to 
discharge the injunction granted in favor of the Pine Mountain Rail- 
road Company is sustained, and that injunction is dissolved.” 
Discussing the same question in L. H. & T. Co. v. R. R., 132 Wis., 
313, the Court said: “In such case the prize would go to the company 
which first secured a completed location. So it appears that prior to 
16 January, 1906, the respondent company had made or adopted a 
_ fully completed survey over the disputed lands and determined in good 
faith to build its railroad thereon, had secured all the necessary fran- 
chises and crossing privileges from towns and villages, and had ob- 
tained option contracts on all but a very small fraction of said land, 
and intended in good faith to utilize such options and take deeds of 
the lands at an early date. These are very decisive acts, and unless 
it be necessary that it should have actually secured deeds or binding 
contracts to purchase the lands, these acts must be held to constitute 
a completed location, so far at least as to give precedence in a contest 
with a rival company seeking to obtain the same lands. Certainly it 
was not necessary that it should have paid for the lands or secured 
deeds. As to all the world except the owner, the appropriation of land 
for railroad purposes may be complete without either of these steps, 
and the only question then is whether it was necessary that it should 
have bound itself by contract to purchase the lands. We think not. The 
essential requirement is not that there should be a completed purchase, 
but that there should be decisive corporate action taken in good faith 
locating the route and committing the corporation to that route, though 
not necessarily irrevocably. The securing of option contracts over prac- 
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tically the whole line surveyed with the bona fide intention of utilizing 
them and completing the purchases and building the line must be held 
to be such a decisive act, and we therefore hold that the petition for 
condemnation was properly denied.” R. R. v. R. R., 110 N.Y. 128. See, 
also, R. R. v. R. R., 57 W. Va. 641, and note to Street R. Rh. v. #. E., 
9 Anno. Cases, 689. 

The plaintiff, therefore, has acquired the prior right. 

The defendant has assailed the charter of the plaintiff as being un- 
constitutional and invalid. We decided before that the charter 
was a valid exercise of the legislative power, and especially held (676) 
that the fact of allowing the plaintiff to engage enterprises and 
to exercise the power of eminent domain did not invalidate it, as it 
could purchase property, as it had done, for its private purposes, and 
condemn it when necessary for its public or quasi-public purposes, cit- 
ing Cyc., 579; Land Co. v. Traction Co., 162 N.C. 314, and other cases. 
Besides, the plaintiff has not as yet attempted to condemn any prop- 
erty, and it is premature to raise a question which certainly is not pre- 
sented now, and may never be. If hereafter plaintiff attempts to invade 
any of the property rights of the defendant, the latter will have ample 
time and opportunity to defend them in the proper forum. 

We considered and decided in the former appeal other objections to 
plaintiff’s charter and to its right to proceed in acquiring riparian and 
other property rights on the river by the means and measures set forth 
in the case. As far as appears, the defendant does not seem to have any 
right which is likely to be invaded, as the jury, by the seventh issue, 
have found that there was no adoption of the locations claimed by it, 
but we need not dwell on this matter any further, as we are of the opin- 
ion that, upon the verdict, the plaintiff is entitled to judgment regard- 
less of this matter, as it is shown thereby that plaintiff acquired a 
prior and superior right, especially by that part of it contained in the 
first, second, third, fourth, and fifth issues, and those issues were an- 
swered by the Jury upon sufficient evidence to support the findings. 

The objection to the plaintiff’s charter, that the thirty days notice 
required by Constitution, Art. II, sec. 12, had not been given, is unten- 
able, as we have often held that the validity of a statute cannot be at- 
tacked in this colateral way. The same kind of objection was made in 
Broadnax v. Green, 64 N.C. 244, and Chief Justice Pearson said in 
regard to it (at p. 247): “We do not think it necessary to enter into 
the question whether this is a public-local act or a mere private act, in 
regard to which thirty days notice of the application must be given, for, 
taking it to be a mere private act, we are of opinion that the ratifica- 
tion certified by the Lieutenant-Governor and the Speaker of the House 
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of Representatives makes it a ‘matter of record’ which cannot be 1m- 
peached before the courts in a collateral way. My Lord Coke says ‘a 
record, until reversed, importeth verity.’ ”’ See, also, Gathn v. Tarboro, 
78 N.C. 119; Wilson v. Markley, 1383 N.C. 616. 

The position that the Legislature cannot grant the power of eminent 
domain to one public-service corporation unless it is granted to all such 
corporation, or in one or more counties unless granted in all, would 
greatly curtail the industrial growth and progress of the State if it 1s a 
correct one. For example, certain localities may be selected, as in this 

case, because of the facilities afforded of conducting enterprises 
(677) calculated to promote the public welfare where the facilities and 

advantages necessary for the purpose exist. It could hardly be 
contended with any hope of success that in such a case the Legislature 
is without the power to grant the right of condemning property locally 
in order that a company may avail itself of those facilities which may 
exist in certain parts of the State and not in other sections. Such a right 
has been conferred in many instances, especially in the case of railroad 
companies and other like corporations which serve the public. It is not 
forbidden to be done by our Constitution, Art. I, sec. 7 (Bill of Rights), 
which declares that “no man or set of men are entitled to exclusive or 
separate emoluments or privileges from the community but in consid- 
eration of public services,” because in this case the power to condemn 
is based upon the obligation to render that kind of service. 

The Chief Justice said in the case of In re Spease Ferry, 1388 N.C, 
219, “that public ferries are not monopolies, but franchises granted in 
consideration of public services (Smith v. Harkins, 388 N.C. 619), and 
that there is a correlative duty devolved upon the grantees, as common 
carriers, to serve the public, and under public regulations of their 
charges and duties has been uniformly held from the earliest times and 
in all jurisdictions.” 

The distinction between this case and Bridge Co. v. Comrs., 81 N.C. 
491, is stated by the Chief Justice. Electric light and power companies 
are public-service corporations, and their rates or charges to the public 
may be regulated as in the case of other public corporations. 

It was said in Griffin v. Water Co., 122 N.C. at p. 207: “The de- 
fendant corporation operates under the franchise from the city, which 
permits it to lay its pipes in the public streets and otherwise to take 
benefit of the right of eminent domain. Besides, from the very nature 
of its functions it is ‘affected with a public use.’ In Munn v. Illinois, 
94 U.S. 118, which was a case in regard to regulating the charges of 
grain elevators, it was held that in England, from time immemorial, 
and in this country from its colonization, it has been customary to reg- 
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ulate ferries, common carriers, hackmen, bakers, millers, public wharf- 
ingers, auctioneers, innkeepers, and many other matters of like nature, 
and where the owner of property devotes it to a use in which the public 
had an interest he in effect grants to the public an mterest in such case, 
and must to the extent of that interest submit to be controlled by the 
public. Probably the most familiar instances with us are the public 
mills, whose tolls are fixed by statute, and railroad, telegraph and tele- 
phone companies, for the regulation of whose conduct and charges there 
is a State commission established by law. There have been reiterated 
decisions in the United States Supreme Court and in the several States 
affirming the doctrine Jaid down in Munn v. Illinois, supra, and 

as to every class of interest affected with a public use, among (678) 
others, water companies,” citing Spring Valley v. Schottler, 110 

US. 347. 

It is very generaly held that a telegram company, acting under a 
quasi-public franchise, is properly classified among the public-service 
corporations, and as such is subject to public regulation and reasonable 
control. Telephone Co. v. Telephone Co., 159 N.C. 9. 

The duties and obligations assumed by the plaintiff in its charter are, 
therefore, of such a nature that it may properly be characterized as a 
public-service corporation, rendering services to the community in like 
manner as in the cases above cited. It is declared to be a public-service 
corporation in Laws 19138, ch. 183. So that being a corporation which 
serves the public, 1t comes within the proviso or exception of Article I, 
section 7, of our Constitution. 

In Mugler v. Kansas, 123 U.S. 628, the Court said in regard to the 
extent and operation of the Fourteenth Amendment upon local laws: 
“But this Court has declared upon full consideration in Barbier v. Con- 
nolly, 113 U.S. 27, that the Fourteenth Amendment has no such effect. 
After observing, among other things, that the amendment forbade the 
arbitrary deprivation of life and liberty, and the arbitrary spoilation of 
property, and secured equal protection to all under like circumstances 
in respect as well to their personal and civil rights as to their acquisi- 
tion and enjoyment of property, the Court said: ‘But neither the 
amendment—broad and comprehensive as it is—nor any other amend- 
ment, was designed to interfere with the power of the State, sometimes 
termed its police power, to prescribe regulations to promote health, 
peace, morals, education, and good order of the people and to legislate 
so as to increase the industries of the State, develop its resources and 
add to its wealth and prosperity,” which was quoted with approval by 
this Court in S. v. Moore, 104 N.C. at p. 721, 722. 

And Judge Cooley says in his work on Const. Limitations (7 Ed.), 
at p. 555: “The authority which legislates for the State at large must 
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determine whether particular rules shall extend to the whole State and 
all its citizens or, on the other hand, to a subdivision of the State or a 
single class of its citizens only. The circumstances of a particular 
locality or the prevailing public sentiment in that section of the State 
may require or make acceptable different police regulations from those 
demanded in another, or call for different taxation and a different ap- 
plication of the public moneys. The Legislature may theretore preseribe 
or authorize different laws of police, allow the right of eminent domain 
to be exercised in different cases and through different agencies, and 
prescribe peculiar restrictions upon taxation in each distinct munici- 
pality, provided the State Constitution does not forbid. These dis- 
eriminations are made constantly, and the fact that the laws are 
(679) of local or special operation only is not supposed to render them 
obnoxious in principle.” 

And in the same work, at p. 554, Note 2, it is said: “To make a 
statute a public law of general obligation, it 1s not necessary that it 
should be equally applicable to all parts of the State. All that is 
required is that it shall apply equally to all persons within the terri- 
torial limits described in the act,” citing S. v. County Commissioners 
of Baltimore, 29 Md., 516; Pollock v. McClurken, 42 Ull., 370; Haskel 
v. Burlington, 30 Iowa, 2382; Unity v. Burrage, 103 U.S. 447. 

This doctrine was approved by this Court in S. v. Moore, supra. The 
power to restrict legislation affecting public interests to certain locali- 
ties was discussed and asserted in S. v. Barrett, 188 N.C. 630, the 
Court remarking that it had been so long and in so many instances 
recognized that it was not deemed necessary to reexamine the grounds 
upon which it rests. 

In our case there is nobody competent to raise the question, as the 
jury have found that defendant has no vested interest to be impaired, 
not having adopted any plan of improvement, and no condemnation of 
property having been attempted by the plaintiff, and no one in the ex- 
cepted territory being a party to the suit. There is, therefore, no wrong 
done to the defendant and no violation of its constiutional rights. The 
legislation is neither partial nor diseriminatory. 

We do not see how the determination of this case can be affected by 
the argument in regard to riparian rights. If the plaintiff does not ac- 
quire by purchase the necessary land and water rights or easements 
it will have to condemn them and pay a just compensation for the 
same, It cannot interfere with the lawful rights of another, either above 
or below the place on the stream where it has obtained priority of 
location unless it has acquired by purchase or condemnation, or in 
some other legal way, the right to do so. It may be that hereafter the 
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extent of plaintiff’s rights in the waters of the stream may arise in some 
way, but it is not presented at present. The plaintiff would, of course, 
have no power of eminent domain merely because it may be a riparian 
proprietor, as that power can be acquired only by legislative grant, it 
being a sovereign power. It is not an incident of private ownership. 
Lloyd v. Venable, 168 N.C. 531; 1 Cyc. 567; Lewis on Em. Domain, 
sec. 240; Comrs. v. Bonner, 153 N.C. 66. 

On the question of abandonment, we think that the learned Judge 
presented the law to the jury in a very full, clear and ample manner 
and in strict accordance with the law upon that subject, as we under- 
stand it to be. Falls v. Carpenter, 21 N.C. 237; Faw v. Whittington, 
72 N.C. 321; Banks v. Banks, T7 N.C. 186; Miller v. Prerce, 104 
N.C. 391; R.R. v. McGuire, 171 N.C. 277; 1 Cyc. 3; Atken v. 

Ins. Co., 173 N.C. 400; Public Utilities Co. v. Bessemer City, (680) 
173 N.C. 482. He did say that mere nonuser, or lapse of time, or 

delay im prosecuting the enterprise, or the existence of a period of time 
during which no work was done would not, under the circumstances, 
be sufficient of itself to constitute abandonment, but he as clearly 
stated to the jury, if not expressly then by the plainest implication, 
so that they could not have misundersteod him, that it was evidence 
of abandonment. If the defendant considered the charge in respect to 
this matter not as full as 1¢ ought to have been, it should have asked 
for it to be made more definite. McKinnon v. Morrison, 104 N.C. 354; 
Summons v. Davenport, 140 N.C. 407; S. v. Yellowday, 152 N.C. 793; 
Orvis v. Holt, 173 N.C. 231. The charge not only stated the law in a 
general way, but explained it in much detail, and in all its bearings, 
and with strict regard to the evidence, which, it was claimed by de- 
fendant, tended to prove an abandonment by the plaintiff. 

It is said in Elliott on Railroads, see. 931: “No general rule of law 
applicable to all cases can be laid down as to what constitutes abandon- 
ment of the whole or a part of its right of way by a railroad company, 
but the question whether abandonment exists m a given case must be 
determined by the particular circumstances of that case,” citing numer- 
ous eases in the notes. Sec, also R. R. v. Taylor, 57 Am. & Eng. R. 
Cases; 1 Am. & Eng. Enc., 296,1; R. R. v. R. R., 159 Pa. St. 331. 

We have assumed so far, and for the purpose of argument, that the 
defendant can set up the defense of abandonment, and that this right 
does not belong solely to the State. Having proceeded upon that as- 
sumption, it will not be necessary to consider whether it is a correct 
one. The question is discussed, however, in R. Rh. v. R. R., supra, and 
R.R. Co’s Appeal, 104 Pa. St. 399. 

The court instructed the jury as to the effect of Laws of 1913, ch. 
133, which fixes the time within which a water power company already 
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incorporated shall begin active work at two years after the passage 
of the act, and requires a diligent prosecution of the same, and pro- 
vides further that if it is not so begun, the Corporation Commission 
may recommend to the Attorney-General that suit be brought for the 
State, through him, to declare aforfeiture of its charter. The court 
properly told the jury that the failure to comply with this law is some- 
_ thing of which the State alone can take advantage, and it is so ex- 
pressly provided in the act. 

There are several questions of evidence, but it will not be necessary 
to consider them in detail. The deeds offered in evidence by the de- 
fendant were executed after this suit was commenced. We do not see 
the relevancy of them to this controversy in the light of the issues. 

Ordinarily, unless properly introduced by supplemental answer 
(681) or other pleading, or by puts darrein continuance, defendant 

cannot avail himself of matters strictly of defense which have 
arisen since the action was commenced, or in an action involving the 
title property rely upon a title strictly of a defensive character which 
has been acquired since the commencement of the action, or matter 
which goes only to the further maintenance of the action. 31 Cve 684, 
493, and 497. He will not generally be allowed to bolsterup his case 
by such new matter as is here offered, on account of its dangerous 
tendency. There are cases where things happening post litem may be 
brought before the Court, but this is not one of them. 

It was said in Hollingsworth v. Flint, 101 U.S. 591, 596: “The plain- 
tiff could not avail himself in this action of a title acquired, or which 
did not subsist in him until after he commenced the suit. The title at 
the beginning of the action was the question to be tried.” 

And in Stein v. Bowman, 13 Peters, at p. 220. “The declarations 
offered as evidence were made subsequent to the commencement of 
this controversy, and in fact after the suit was commenced. It would 
be extremely dangerous to receive hearsay declarations in evidence 
respecting any matter after the controversy has commenced. This 
would enable the party by ingenious contrivances to manufacture evi- 
dence to sustain his cause.” 

The action should be tried as of the time when it was commenced, 
though there are a few exceptions to this rule which are not applicable 
here. 

The other objections to evidence are of no substantial importance, as 
we discover nothing that shows any clear intention on the part of the 
plaintiff to abandon its location or any right it acquired by what it had 
already done in the furtherance of the project, nor anything to show 
that it was not acting in good faith with the intention of continuing in 
the prosecution of the work. Besides, the defendant had seriously ques- 
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tioned the plaintiff’s motives, and it was competent to rebut the accusa- 
tion by evidence tending to show its falsity. 

The defendant has assigned error in the charge of the court, but we 
have carefully examined the same, and it appears therefrom that the 
court has committed no such errors as alleged, but has given fair and 
correct instructions throughout, and the jury seem to have decided and 
answered the several issues submitted to them in accordance with the 
clear weight of the testimony. The refusal of a nonsuit was also proper, 
whether or not the plaintiff should have an injunction, as it is entitled 
to the other relief prayed for. 

Defendant contends that an injunction cannot issue against it to stop 
interference with plaintiff’s rights as determined by the jury, 
upon the ground that there has not been, and will not probably (682) 
be, any such interference as will entitle the plaintiff to such 
equitable relief, and also that plaintiff will have an adequate remedy at 
law. It is a mistake to suppose that plaintiff’s only right in this case 
is that of a riparian owner acquired by purchase, as it has other rights 
conferred by its charter apart from its ownership of the banks of the 
stream or any partthereof. But defendant relies upon a case recently 
decided by the Supreme Court of the United States. Sears v. Akron, 38 
Supreme Court Reporter (1 April 1918), page 245. An examination of 
that case will show that it has no application here. The Court did not 
decide in that case that an injunction would not lie generally to pro- 
tect such rights as the plaintiff in this case possesses, but the restrain- 
ing process was denied there for special reasons, among them the fol- 
lowing: That plaintiff’ charter, under the reserved power of the State 
as contained in the Ohio Constitution, was subject to amendment, and 
that the special act of the Legislature of Ohio, by which the city of 
Akron was authorized to divert and use the Tuscarawas and Little 
Cuyahoga rivers and tributariesithereto for the purposes of a water 
supply, must be regarded as an amendment of plaintiff’s charter to that 
extent where there had been nothing done but the mere incorporation 
of the Cuyahoga Company, and no land had been acquired by it ex- 
cept a very small quantity, and there was no actual or probable inter- 
ference with plaintiff’s right in taking water from the streams for the 
use of the city. It is apparent from the statement of the facts in that 
case and the general trend of the opinion by Justice Brandeis that the 
Court was largely influenced in its refusal of equitable relief by in- 
junction by the fact that, as said by the Court, “the property alleged 
to be now owned by the plaintiff was not acquired by it until after 
the city’s development had been practically completed.” The city, 
therefore, had acquired, for the present at least, the preferential right 
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to the appropriation of the rivers for its public supply of water by 
prior use, and this right was recognized as superior to that claimed 
by the plaintiff, and for the further reason that the plaintiff could 
not be harmed, so far as appeared at the time of the trial, by the city’s 
taking water from the rivers for its uses. The Court said: “It follows 
from what has been said above, that at least until something more 
had occurred than incorporation, the city was free as against the 
Cuyahoga Company to appropriate any of the land or any of the water 
rights which might otherwise have come under the development de- 
scribed in its certificate of incorporation. Plaintiff contends, however, 
that it became vested with an indefeasible property right to proceed 
with its development (a) when by resolution the board of directors 
adopted the plan, or (b) when condemnation proceedings were be- 

gun. Whether the adoption of a plan by the company would 
(683) under the general laws of Ohio have vested in it such a prefer- 

ential right as against rival power companies or other munici- 
palities, we have no occasion to consider, for it is clear that Ohio re- 
tained the power as against one of its creatures to revoke anv such 
right to appropriate property until it had been acted upon by ac- 
quiring the property authorized to be taken. R. R. v. New York, 176 
U.S. 3835, and the act of 1911 and the ordinance (under which the city 
justified) were both passed before the company had acquired any 
property.” 

It will be observed that the Court did not decide as to the “prefer- 
ential right” of the plaintiff under facts and circumstances such as 
exists in this case, while this Court has held, as shown by the cases 
above cited, that such a right exists in favor of this plaintiff upon the 
facts which were undisputed. 

The case of Sears v. Akron originated in a Federal court, but the 
question involved is not one of Federal law, and even if there were 
any conflict between that case and what we decide ,and there is none), 
we would be governed by our own view of the law as applicable to the 
special facts of this case. It may be further said that our case differs 
from Sears v. Akron in the fact that the defendant’s contemplated 
acts will be most harmful to the plaintiff and will seriously impair 
its rights and utterly destroy them if defendant’s proposed plan of 
development is fully carried out. Besides, we have a statute in this 
State which permits the plaintiff to establish its rights and remove any 
cloud from them by suit against a party claiming adversely thereto, 
and an injunction, under our law, is a remedy which can be resorted 
to for the purpose of protecting the same against threatened invasion 
by the defendant, or to prevent it from setting up any further and 
false claim to the rights and property in controversy and thereby 
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clouding the plaintiff’s title and impairing the value of its property 
rights. Revisal, sec. 1589. The amended statute and annotations will 
be found in I Pell’s Revisal of 1908, at p. 1588, sec. 1589. This statute 
being of a remedial and beneficial nature should be liberally construed, 
and should be held to embrace all cases coming fairly and equitably 
within its scope. We said of this statute in Chrisman v. Hilliard, 167 
N.C. 4, at p. 8: 

“The statute has been said to be an extension of the remedy in 
equity theretofore existing for the removal of clouds on title, and is 
intended to afford an easy and expeditious mode of determining all con- 
flicting claims to land, whether derived from a common source or from 
different and independent sources. It is fairly remedial and beneficial 
in its nature, and should therefore be construed liberally. It 1s also a 
statute of repose, and also for that reason is entitled to favorable con- 
sideration. Adler v. Sullivan, 115 Ala. 582; Walton v. Perkins, 33 Minn. 
357; Holmes v. Chester, 26 N.J. Eq. 81. It deprives the defend- 
ant of no right, but affords him every opportunity of defending (684) 
the validity of his title; but in the interest of peace and the 
settlement of controversies, it allows his adversary to put to the test 
of early judicial investigation, and does not compel plaintiff to wait 
on his pleasure as to the time when the inquiry shall be made, and thus 
give defendant an unfair advantage over him. Jersey City v. Lem- 
beck, 31 N.J. Eq. 255. The plaintiff is not required to have possession 
as a condition precedent to his right of action, nor will the apparent 
invalidity of defendant’s title deprive him of the statutory remedy. 
Daniels v. Fowler, 120 N.C. 14; Rumbo v. Mfg. Co., 129 N.C. 9; Beck 
v. Meroney, 135 N.C. 532; Campbell v. Cronly, supra. The beneficial 
purpose of the statute is to free the land of the cloud resting upon it 
and make its title clear and indisputable, so that it may enter the 
channels of commerce and trade unfettered and without the handicap 
of suspicion, instead of remaining idle and unremunerative. This case 
is within its letter and spirit, and plaintiff has a right to the rehef he 
seeks if he can make good his allegations,” citing Campbell v. Cronly, 
150 N.C. 457. 

And in a more recent case this Court gave it a broad interpretation 
in order to carry out the evident purpose of its enactment, and said: 
“Having reference to the broad and inclusive language of the statute, 
the mischief complained of and the purpose sought to be accomplished, 
we are of opinion that the law, as it terms clearly import, was designed 
and intended to afford a remedy wherever one owns or has an estate 
or interest in real property, whether he is in or out of possession, and 
another wrongfully sets up a claim to an estate or interest therein 
which purports to affect adversely the estate or interest of the true 
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owner and which is reasonably calculated to burden and embarrass 
such owner in the full and proper enjoyment of his proprietary rights, 
including the right:to dispose of the same at its fair market value. And 
it should and does extend to such adverse and wrongful claims, whether 
in writing or parol, whenever a claim by parol, if established, could 
create an interest or estate in the property, as in case of a parol trust 
or a lease not required to be in writing. And it should be allowed, too, 
when existent records or written instruments reasonably present such a 
claim, the statute preventing all hardship in such cases by its provision 
that if the holder does not insist on the same in his answer or does not 
answer at all, the plaintiff shall pay the costs.” Satterwhite v. Gal- 
legher, 173 N.C. 525, at p. 528, citing Rumbo v. Mfg. Co., 129 N.C. 9. 

Referring to a similar statute of Nebraska, Justice Field said, in 
Holland v. Chellen, 110 U.S. 15 (cited in Chrisman v. Hilliard, supra): 
“Any person claiming title to real estate, whether in or out of posses- 

sion, may maintain the suit against one who claims an adverse 
(685) estate in it for the purpose of determining such estate and quiet- 

ing his title. It 1s certainly for the intcrest of the State that this 
jurisdiction of the court should be maintaimed, and that causes of ap- 
prehended litigation respecting real property necessarily affecting its 
use and enjoyment should be removed, for so long as they remain they 
will prevent improvement and consequent benefit to the public. It is 
a matter of everyday observation that many lots of land in our eities 
remain unimproved because of conflicting claims to them. It is mani- 
festly to the interest of the community that conflicting claims to 
property thus situated should be settled so that if may be subject to 
use and improvement. To meet cases of this character, statutes like the 
one in Nebraska have been passed by several States, and they ac- 
complish a most useful purpose.” 

Referring to the remedy of injunction as auxiliary to the principal 
relief of removing a cloud or preventing one from being thrown on the 
title, the general rule is thus stated 1 High on Injunctions (4 Ed.), 
p. 349, sec. 372: “The prevention of a cloud upon title is a salutary 
branch of the jurisdiction of equity recognized by all the authorities 
and founded upon the clearest principles of right and justice. The 
jurisdiction by injunction to prevent a cloud upon title is closely 
analagous to the well-settled jurisdiction of courts of chancery for 
the removal! of cloud upon title; and the reasoning which supports 
the jurisdiction in the latter case would seem to apply with equal if 
not greater force in the former. It seems, therefore, to follow as a 
necessary consequence that if the aid of equity may be invoked to 
remove 2 cloud upon title to realty, it may with equal propriety be 
exerted to enjoin such illegal acts as will necessarily result. in a clouded 
title.” 
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As to the jurisdiction of equity to grant a perpetual injunction for 
the purpose of quieting a title or right in property which has been 
fully established when necessary to fully protect the complainant or 
make his remedy effectual, see Wickliffe v. Owings, 17 How. 47. And 
with respect to the remedy which is given by statute in several of the 
States, including this one, it was said by the Courtin Spencer v. Mer- 
win, 80 Conn. 330, at p. 334: 

“General Statutes, sec. 4053, authorizes this special statutory remedy 
when legal injury results tothe owner in possession of land from un- 
lawful claim of an adverse estate or interest in that land; the statutory 
relief authorized is equitable, and consists in a Judgment quieting and 
settling the title to the land in dispute, and necessarily includes such 
incidential relief as may be proper to make the main equitable relief 
granted full and complete.” 

It was held in Oakley v. Wilhamsburg, 6 Paige 2621, and virtually 
also in Petit v. Shepherd, 5 Paige 493, that a court of equity has juris- 
diction to enjoin a defendant from proceeding in an illegal act 
which will operate so as to cast. a cloud on the plaintiff’s interest (686) 
or right in real estate, and thereby diminish its value. And in 
Meyer v. Phillips, 97 N.Y. 485, it was decided that one through whose 
lands various persons are threatening to float a large number of logs, 
using a stream thereon for the purpose, and claiming a right in the 
public to so use the stream, may maintain an equitable action to quiet 
his title and settle his rights and prevent the threatened cloud. 

Of course, the danger to plaintiff must not be merely speculative 
or imaginary, for an equitable action will not lie to remove a cloud 
on title or to prevent one unless it is made to appear that there is 
substantial ground of apprehension that defendant will so act as to 
cloud the same, and that there is a detemination or purpose to do so, 
and it was so held in Sanders v. Davenport, 95 N.Y. 477, affirming 
same case reported in 30 Hun. 161. 

An action will lie, not only to remove an existing cloud on title, but 
also to prevent one from being created (Thomas v. Simmons, 103 Ind. 
588), and where the object is merely preventive an injunction is the 
proper remedy to restrain the doing of the wrongful act. 

In our case, the title of plaintiff, whether it is considered as grow- 
ing out of the ownership of land or water rights, or an easement or 
incorporeal hereditament therein, has been established by a verdict 
and a judgment upon it, and, therefore, the right is clear, and the in- 
junction extends so far only as to prevent the defendant from doing 
the threatened acts which, if done, will certainly interfere with and 
obstruct plaintiff in prosecuting its plan of development, to which it 
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has established, under law, a preferential right. If not restrained by 
the injunctive process of the court, defendant may very seriously 
harass and hamper the plaintiff, who is now engaged in a work of im- 
provement which will be of great value and usefulness to the com- 
munity where it is situated. 

The recent amendments of our Constitution have nothing to do with 
this case, for as to it they operate and take effect prospectively. 

We have carefully examined the case as it appears in the record and 
have been unable to find any error in the proceedings or judgment. 

No error. 


Cited: Futch v. R.R., 178 N.C. 284; Kornegay v. Goldsboro, 180 
N.C. 451; Blacknall v. Hancock, 182 N.C. 372; Retreat Association v. 
Development Co., 183 N.C. 44; Eagles v. R.R., 184 N.C. 69; S.c., 186 
N.C. 180; S.c., 188 N.C. 129, 1381; Hardware Co. v. Cotton Co., 188 
N.C. 445; Gallimore v. Thomasville, 191 N.C. 6; S. v. Dixon, 215 N.C, 
177; Ramsey v. Ramsey, 224 N.C. 113; Bailey v. Davis, 231 N.C. 89; 
S. v. Felton, 239 N.C. 585; Vandiford v. Vandtiford, 241 N.C. 45; Furni- 
ture Co. v. Baron, 243 N.C. 506. 





(687) 


J. W. BAILEY vy. H. F. LONG. 
(Filed 22 December, 1917.) 


Negligence —- Physicians — Hospitals —- Evidence — Trials—Questions for 
Jury. 

In an action by the husband to recover damages for the death of his 
wife alleged to have been caused by the negligence of defendant in failing 
to provide a suitable room for her while under treatment at his hospital, 
there was evidence tending to show that her health was good when she 
was taken there, except for injuries received in an automobile aceident, 
and that on two or more oceasions during a severe rainstorm the rain beat 
in through an improperly constructed window so that it stood wpon the 
fioor of the room, from which it was soon removed, and that a cold to the 
patient at once resulted, followed by pneumonia, from which she died: 
Hfeld, under this and the other evidence in the case, it was proper to sub- 
mit the issue of defendant’s actionable negligence to the jury. 


ALLEN, J., dissenting. 
Action, tried before Justice, J., at October Term 1917 of Burke. 


Avery & Avery, R. L. Huffman, A. C. Avery, and D. L. Russeli for 
plainteff. 
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W. D. Turner, 8. J. Ervin, Z. V. Long, and J. F. Spainhour for de- 
fendant. | 


Per CurtAmM. This action was brought by the plaintiff to recover 
damages for (1) loss of the services of his wife, (2) loss of her society, 
and (3) mental anguish on account of her death, which is alleged to 
have been caused by the defendant’s negligence. At the close of the 
plaintiff’s evidence, the defendant, who introduced none, moved for a 
nonsuit, which was granted, and plaintiff appealed. 

The only question in the case is whether there was any evidence of 
negligence, the weight and sufficiency of it being for the jury to con- 
sider. While the evidence may not be of a very strong or conclusive 
nature, we cannot say upon a perusal of it that there was literally no 
evidence which should have been submitted to the jury. The allegation 
of the plaintiff is that his wife, who was suffering with a broken hip, 
for her better treatment by a most competent and skillful surgeon, 
was taken by him to Statesville on 18 August 1913, and placed in the 
hospital of defendant, who contractcd to treat herin a careful and 
skillful manner, as a physician and surgeon, and to furnish her with a 
suitable room during her stay therein. There is no complaint at all of 
the surgical treatment, but plaintiff alleges that when the dislocation 
of the hip had almost healed, under the defendant’s skillful treatment, 
and when she was otherwise in good health, and about to be discharged 
from the hospital, his wife’s room, by reason of a defect in the 
construction of the window sash, was covered with water from (688) 
a rain, and on account of her exposure to the dampness of the 
room caused thereby, she contracted a severe cold, which increased in 
severity, until it developed into pneumonia, which finally caused her 
death. The evidence tended to show that the deceased was a strong 
and healthy woman, and had no cough and no trouble with her throat 
until she caught cold just after the rain. The water was an inch or an 
inch and a half deep in one corner of the room near her bed, and if 
the floor had been level it would have been the same depth all over. 
It required some time to remove it, and the floor was damp afterwards. 
After plaimtiff had bored holes in the outside sash, and let out the 
water between the sashes, he was asked to fix the window in another 
room in the same condition, which he did. 

The plaintiff testified as to the condition of the window: “Right 
soon there came a nurse; I don’t know who it was; I said, ‘Here, stop 
here a minute; look here at this water.’ I suppose it was Dr. Long’s 
nurse; she had on a cap and was dressed hke all the rest. J wasn’t very 
well acquainted with them. She turned right back, as quick as she 
could, and brought Miss Davidson, the head nurse, and two buckets 
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and two cloths or something and went to wiping up the water and 
wringing it out in those buckets. They kept at that, just as busy as 
they could be. It was still raining. I said, ‘Miss Davidson, it looks like 
you are not getting it out any faster than it’s coming in.’ She said, ‘It 
doesn’t look so. I must see a carpenter tomorrow and get that fixed.’ 
I said, ‘I have to leave here on No. 35, and I’d like to see that fixed 
before I leave.’ I said, ‘I’m a carpenter; how about my examining it 
and see 1{ I can find the trouble?’ She said, ‘Go ahead.’ I raised the 
window and the rain came blowing right through. I found a deep 
puddle on the window. I have a model of that window (model is pro- 
duced. Witness explains model to the jury.) It was a double window. 
The water was running over the inside of the window. The sash had 
been pieced; the front piece had been pieced; it seemed the sash had 
been made too short. I told Miss Davidson if they would get me some 
tools I thought I could fix it. She came with a box of tools and I looked 
for a chisel and couldn’t find it, and ] took a large screw-driver and 
hammer and drove it up here (indicating on model) and tried to move 
it, to make a leak, and eouldn’t do it; it was very tight. I picked up a 
brace and bit and bored two holes, and the water ran out. I let the 
sash down, and there wasn’t any more trouble. They wiped the floor 
up until it was as dry as they could get it with a cloth. Miss Davidson 
was gone out about ten minutes and she said, ‘I wish you would come 
and fix another in one of the rooms.’ I took the bit and fixed the other; 
I couldn’t tell you the number of that room; it might have been the 
second room from where my wife was.” He stated that the rain oc- 
curred on 10 September, 1913. 
(689) He then testified: “I went back on Sunday, the 14th, and she 
had a very deep cold and cough—bad cough; I think that was 
the 14th—it was Sunday. The room was dry on that occasion; it was a 
nice sunshiny day. I guess I must have went back the next Wednesday, 
far as I know. She had a very bad cold then. I went over and met the 
doctor near his office door and talked to him. I said, ‘My wife’s hip is 
doing nicely.’ He said, ‘Yes.’ I said, ‘She has a very deep cold and a 
mighty bad cough.’ I said, ‘I come over here to see if you wouldn’t 
give her something for her cough; it hurts her hip so bad when she 
coughs.’ She said to tell Dr. Long so, and I did tell him. I didn’t tell 
him anything she said about how she contracted the cold. He looked 
at me straight a little bit and said, ‘Never you mind, Mr. Bailey, we’ll 
give her the attention she needs without your looking after it at all.’ 
He opened the door and went in the office and shut the door, and I went 
back to her bed. He said, ‘I don’t believe in medicine anyway.’ ” 
This witness further stated that they returned to his home on 25 
September 1913. That her cough continued and her physical condition 
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was bad, until he called in a physician, Dr. Flowers, on Monday, 16 
November 19138, who examined his wife, and witness then further tes- 
tified: “The doctor said, ‘How long have you been this way?’ Answer, 
She had been that way ever since 10 September 1918. Dr. Flowers 
treated her Monday, Wednesday, and Friday, and on Saturday she 
died, the 15th of November. The doctor went there on Monday before 
the 15th. The 15th was Saturday; I recollect that part. The doctor was 
called in on Monday before Saturday, and he was there on Wednesday 
and on Friday; three trips is all he made. From the time I took my 
wife home on the 25th of September until her death on the 15th of 
November, she was coughing all the time, snuffing and working with 
her nose; spitting up phlegm; she didn’t sleep good; slept maybe an 
hour or two and would wake up coughing. I waited on her at night al- 
together, and she suffered. She showed her suffering by coughing, spit- 
ting, and complaining of her breast hurting her; never complained 
of her breast until about a week before Dr. Flowers was there. . . 
After my wife got home she never complained of her breast until some- 
where near a week before she died. I don’t remember exactly. I didn’t 
say she didn’t complain of her chest until about the time I sent for 
Dr. Flowers; she had it before that, something in the neighborhood of 
a week; might have been five or six days, before the doctor came; up 
to that time she had a cough, but had no pain in her chest. She hadn’t 
always had that cough. She didn’t have trouble with her throat; she 
was never sick a day in the whole four years we lived together; she 
never had a catarrh of the throat; stood a good examination for in- 
surance....1 did everything for my wife’s cold after she came 
back that I knew to do; gave her teas and other things; she (690) 
would cough and snuffle and sometimes take her finger and pull 
phlegm out of her throat; getitout with her handkerchief; she did 
that from the time she came back from the hospital until she died; she 
was that way when J went after her. When she got so much weaker I 
went after Dr. Flowers; I saw that she was staying one way all the 
time; she told me she was worse in the morning; Dr. Flowers was from 
Granite Falls; the nearest. doctor I could get.” 

Susie Parker, one of the nurses, testified: “TI live in Statesville, and 
I worked in Dr. Long’s hospital during the time Mr. J. W. Bailey’s 
wife was there; all the time she was there; she was In room No, 14; I 
don’t know how many occasions I have seen water in there, but one 
time an awful hard rain came and blew in pretty heavy; I don’t know 
what date that was; Mrs. Bailey was there then; nobody else was in 
that room; I took the water off of the floor; think I took about a slop 
bucket and a half of water out of that room; the water kind of run to 
the side of Mrs. Bailey’s bed; don’t think 1t was under the bed; the 
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water came irom the window; it was raining when I was in there; that 
was Saturday evening late; I went in there again when there was water 
in the room, about the same place, kind of a swag in the floor; I didn’t 
take up but about a half bucketful then; it was kind of under the bed, 
standing under the bed; it had come from the window; I was there 
again when there came a hard rain from the north, and it came in; 
none of the nurses were in there when I was in there, but Miss David- 
son saw it; had a hard storm; that wasn’t the evening Mr. Bailey was 
there; Miss Davidson saw it the first evening; I didn’t say anything to 
her about it. She saw it. I saw Mr. Bailey at the time he was there. I 
noticed what kind of sash that was; it was like that model; a screen 
on the back. I saw holes bored in the screen; two holes. I saw something 
like that in No. 11....IJ left Dr. Long’s hospital on the 15th of Sep- 
tember 1913, I reckon. This is 1916. I saw water on that floor while 
Mrs. Bailey was there; I don’t know how many times; I think about 
twice; that was along about the first of the month, I think; the first 
of September; that was during a heavy rainstorm; the wind was blow- 
ing; while the rain was still falling and the wind still blowing, they 
wiped it up; it stayed on the floor until we could get it up; don’t know 
how many minutes; that happened twice; that was all while Mrs. 
Bailey was there.” The witness further testified: 

“Mr. Bailey said he wanted to know what I knew about the water 
being on the floor; he said Mrs. Bailey contracted a cold, he thought, 
from the water being on the floor.” 

Q. Did he tell how he knew she contracted a cold from the water 
being on the floor? 

Defendant objects. 
(691) Q. Tell exactly what he said. A. “I don’t know exactly. He 
said he wanted to know when I had seen water on the floor; 
he told me how he happened to ask me about 1t. She had told him... . 

“TY went up to Mr. Bailey’s house; he asked me to come up there. 
When I got there I found he wanted to know something concerning 
the water; wanted to see what I would testify; he had a lawyer there, 
Mr. Russell was there; took down my testimony. I saw water in that 
room several times before Mrs. Bailey was there, but not so much; I 
just took it up at those times; I would just go and take it up; nobody 
would tell me to do it; I would just be cleaning up the room; I cleaned 
up the rooms there and carried trays.” 

Annie Kistler testified: “I live at Hildebrand. I knew Mrs, Bailey; 
1 knew she was the wife of Mr. J. W. Bailey; I was called in to wait 
on her after she came from Dr. Long’s hospital; I remember the time 
she came back; they came on the train and I went to see her that eve- 
ning; she was coughing and had a very bad cold, and the next morning 
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I went back, and then I never went back until the next day or two, 
and [ went back to see her and asked her how she was getting on, and 
she said she wasn’t feeling any better; she said she had a cough and 
said ‘It hurts me to cough.’ [ didn’t stay with her then; I went home 
and in a few days or a week, I don’t remember which, he sent for me 
to come; said his wife was no better and he wanted me to cook, and 
I went and stayed two weeks, and I saw every day his wife was sinking 
and I went home. She had a cough and bad cold and cried and hollered, 
and her nose was running all the time, and she was throwing phlegm 
out of her mouth. I don’t know when Dr. Flowers was called; I went 
home; I didn’t go back; I can’t tell you how long it was after I left 
until she died; I never paid any attention after that; I know it wasn’t 
very long after I left until she died. I sat up with her sometimes until 
11 o’clock; after I would get through my work I did so. Her husband 
took care of her.” 

There was evidence which tended to disparage some of the plain- 
tiff’s witnesses and to attack their testimony, but it is not necessary to 
state it as the plaintiff is entitled to the most favorable construction of 
the evidence and, upon a motion to nonsuit, we need only consider that 
part of the evidence which tends to sustain his cause of action, and 
not that which tends to disprove it. There was no expert medical testi- 
mony. 

It would not be proper to comment on the evidence, or to say more 
than is necessary to decide the question whether there is any evi- 
dence which is relevant and tends to support the allegations in the 
complaint, as there is no contention as to their sufficiency to constitute 
a cause of action, if they are true. It was necessarily decided in the 
former appeal that plaintiff could recover if he established his 
case by competent testimony, as the defendant demurred to the (692) 
complaint and his demurrer was overruled. 

It is said in 13 Cyc. 216: “Evidence of good health prior to the in- 
jury, and of suffering or ailments immediately or shortly thereafter, 
which are shown by competent testimony to be reasonably imputed to 
it and are not shown by expert testimony to be an impossible effect 
of the injury is sufficient to carry the question to the jury.” 

And in Stephenson v. Flagg, 41 Neb., at p. 373, the Court said: 
“There was abundant evidence to sustain the verdict of the jury, first, 
as to the health of Mrs. Flagg before 7 April 1887, and, second, as 
to the change in her health following upon the injury, and that it was 
of such nature as to be reasonably imputed to it. There was detailed 
in evidence the history of her case, showing the gradual development 
of new and unfavorable symptoms until we reached the results de- 
scribed on the trial.” See, also, Quackenbush v. R. R., 73 Iowa 458; 
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Berard v. R. R., 177 Mass. 179; Stein v. Kosler, 67 N.J.L. 481; Denver 
v. Hyatt, 28 Col. 129. 

The question as to whether the injuries to plaintiff's wife, and her 
death, were caused by the water which entered her room during the 
storm should have been submitted to the jury under proper instructions 
from the court, and it was error to dismiss the action for a failure of 
evidence. 

New trial. 


ALLEN, J., dissenting: I do not think there is any evidence of negli- 
gence, or that the conduct of the defendant caused the death of the 
plaintifi’s wife, and the evidence of damage is slight. 

The wife of the plaintiff was injured in an automobile accident, and 
was carried to the hospital of the defendant for treatment on 18 Au- 
gust 1913; she remained in the hospital until 25th September, when 
she returned to her husband’s home, where she remained until her 
death on 15th November. 

It is admitted that she was skillfully treated while in the hospital of 
the defendant, and the only evidence of negligence is that on two occa- 
sions during a heavy rain water beat through the window onto the 
floor of the room where she was. The first of these occasions was about 
the 1st of September, and the plaintiff’s witness describes this as fol- 
lows: “It was during a heavy rainstorm; the wind was blowing; while 
the rain was still falling and the wind still blowing they wiped it up; 
it stayed on the floor until we could get it up; don’t know how many 
minutes’; and the second by the plaintiff, who says: “That was a 
heavy rain that day; blew in the window; it wasn’t no hard storm; the 
wind was coming from the northeast; came right against that win- 

dow.” 
(693) This is an experience common to all householders, and which 
cannot be averted by the exercise of the greatest care. If, how- 
ever, there is evidence of negligence, it is purely conjectural that this 
negligence had anything to do with the death of the plaintiff’s wife. 

The first rain, occurring about the lst of September, did not injure 
her because the plaintiff testifies that the second rain occurred on the 
10th of September, and that he went back to see his wife on the 14th of 
September, and he says “she was looking all right up until that time 
that I went there; she wasn’t doing so well that day.” 

According to the evidence of both witnesses who testified as to the 
water on the floor, the water did not reach the bed on which his wife 
was and it only remained upon the floor a few minutes. 

The plaintiff testifies that after she went back home she was some- 
times better and sometimes worse; that she did not complain of any 
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pain in her chest until about a week before she died, and that he did 
not call a physician to her until! Monday before her death, and this 
physician was not introduced as a witness. 

Under these circumstances a Jury could do no more than guess as to 
what caused the death of the plaintiff's wife. J cannot say that there 
is no evidence of damage, but it is slight. 

The plaintiff testifies: “She was a stout, handy woman; did her wash- 
ing, her own ironing, kept up all her place, worked her garden, tended 
to the office some, sold the machines when I’d be away; she did the 
cooking and housekeeping.” This furnishes evidence that the wife was 
an industrious woman, who did much to maintain the plaintiff, but 
he is not suing to recover damages for the wrongful death for the reason 
that he waited more than a year before the commencement of this 
action, and he seeks to recover only for the loss of the services and the 
society of his wife. 

It appears, however, that the wife who died was his second wife, and 
that he married her two months after his first wife died. It also ap- 
pears that he married a third wife four and one-half months after the 
death of his second wife, and surely her society and services are a, full 
compensation for the loss of the services and society of his second wife. 


Cited: Fields v. Ogburn, 178 N.C. 409; Croom v. Murphy, 179 N.C. 
395; Hinnant v. Power Company, 189 N.C. 125. 








(694) 


J. P. QUELCH, Ap™MINISTRATOR, ET AL. V. D. K. FUTCH. 
(Filed 22 December, 1918.) 


1. Deeds and Conveyances — Interpretation —- Intent —- Reference for De- 
scription. 
As to the construction of a deed referring to a former deed for descrip- 
tion, giving effect to its intent, transposing its parts if necessary, ete., see 
8S. c., 172 N.C. 316. 


2. Appeal and Error—Objections and Exceptions—Instructions. 


Iixeeption taken to a part of the charge to the jury which contains both 
correct and ineorrect instructions wil] not be considered on appeal. 


3. Appeal and Error—Evidence—Harmiless Error. 
The admission of evidence which is harmless will net be held for rever- 
sible error. 


4. Evidence—Deceased Persons—Interest. 


Testimony of a party interested of transactions or communications with 
a deceased person is properly excluded under Revisal, sec. 1631. 


736 IN THE SUPREME COURT. [175 


QUELCH v. FutTcH. 


5. Appeal and Error—Substantial Error—Burden of Proof. 
The burden is upon appellant to show substantial error on appeal, 


AppraL by defendant from Bond, J., at the February Term 1917 of 
New HANOVER. 


Kenan & Wright and McClammy & Burgwin for plaintiff. 
John D. Bellamy & Son, W. P. Gafford, and E. K. Bryan for defend- 
ant, 


Per CuriaM. We have carefully examined this case and find that 
there is no reversible error. 

This case was before the Court at Fall Term, 1916, 172 N.C. 316. 
We held at that time as follows: 

“We have in the deed in question a description by metes and bounds, 
in which the Jand in controversy is not conveyed, and also a description 
which refers to another deed duly recorded by book and page which 
gives a definite description covering the land in controversy. 

“It must be admitted that if the first or specific description entirely 
is eliminated from the deed, according to the evidence, the second or 
general description is sufficient and covers the land described in the 
complaint. It matters not that the last description follows the war- 
ranty. The whole deed must be so construed as to give effect to the 
plain intent of the grantor, and the parts of the deed will be transposed 
if necessary. Triplett v. Wilhams, 149 N.C. 394; 13 Cye 627. The en- 
tire description in a deed should be considered in determining the 

identity of the land conveyed. Clauses inserted in a deed should 
(695) be regarded as inserted for a purpose, and should be given a 

meaning that would aid the description. Every part of a deed 
ought, if possible, to take effect, and every word to operate. A reference 
to another deed may control a particular description, for the deed re- 
ferred to for purposes of description becomes a part of the deed that 
calls for it. 18 Cyc. 682; Brown v. Ricaud, 107 N.C. 6389; Everett v. 
Thomas, 28 N.C. 252.” 

That must stand as the law of this case, and it is the correct principle 
applicable to the deed which was then construed. 

This action was brought to recover two tracts of cay Plaintiff 
recovered judgment for the tract now in question, and defendant ap- 
pealed. The defendant recovered the other tract, and plaintiff appealed. 
We affirmed the judgment. Quelch v. Futch, 174 N.C. 395. 

There are numerous exceptions in this appeal, but we do not think 
any of them requires a reversal of the judgment. In at least one in- 
stance an exception is taken to a part of the charge embracing several 
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propositions, one of which is correct in law, and we have held that 
when this occurs the exception fails. Savings Bank v. Chase, 151 N.C. 
108; Bost v. Bost, 87 N.C. 477; Ins. Co. v. Sea, 21 Wallace (U:S.), 
158; S. v. Ledford, 183 N.C. 714; RB. R. v. Mfg. Co., 169 N.C. 156, 169. 

The other exceptions to the charge are without merit. 

The requests for instructions, which were not granted by the court 
and made a part of its charge to the jury, were properly refused. 

As to the questions of evidence, if the answers of the witness J. T. 
Kerr were incompetent, which is not admitted, we cannot see that they 
were more than harmless; and it appears that the witness W. E. Worth 
was interested in the result of the action, and was, therefore, disquali- 
fied as a witness under Revisal, sec. 1631. The other exceptions are 
without any merit. 

It appears that the real question in the case was one of fact, and the 
jury, under the evidence and instructions of the court, decided the fact 
in issue against the defendant as to the tract now being considered, 
and with him as to the other tract. The burden is upon the appellant 
to show clearly that there is substantial error, and he must have been 
prejudiced by it. This does not appear. 

No error. 3 


Cited: Pope v. Pope, 176 N.C. 286; Bradley v. Manufacturing Co., 
177 N.C. 156; S. v. Evans, 177 N.C. 570; Williams v. Batley, 178 N.C. 
638; Ferguson v. Fibre Co., 182 N.C. 736; Perry v. Surety Co., 190 
N.C. 292; Michaux v. Rubber Co., 190 N.C. 619; Rudd v. Casualty 
Co., 202 N.C. 782; S. v. Harris, 204 N.C. 423; Call v. Stroud, 282 N.C. 
480; Beaman v. R.R., 238 N.C. 420. 





(696) 


MARY O. THOMPSON and HussBanp v. D. E. WILLIAMS. 
(Filed 27 February, 1918.) 


1. Appeal and Error—Case—Requisites. 

The appellant is required, in stating his case on appeal, to make a con- 
cise statement of the entire case necessary to present the assignments of 
error relied upon, and set out the necessary and pertinent evidence in 
narrative form, together with the charge of the court necessary to be con- 
sidered; and when this is not done the appellee may move before the trial 
judge to dismiss the appeal. 


2. Appeal and Error—Case—Evidence—Narrative Form—Exceptions. 


Upon exception, when the appellant has set out the evidence in narra- 
tive form, it is the duty of the trial Judge to supervise and correct it, 
where correction is required. 


24—175 
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8. Appeal and Error—Case—Certificate of Judge—-Motion to Dismiss. 


Where the trial judge has certified that the parties have been unable to 
agree upon the case on appeal, and that the foregoing is the ease, it is 
binding upon the Supreme Court and it will not be dismissed (Rules 17-21) 
on the ground that no case on appeal had been stated and settled. Re- 
visal, sec. 591. 


Action, tried before Justice, J., at June Term 1917 of Pasquorank, 
upon these issues: 

1. Did the plaintiff and defendant enter into contract, as s alleged i in 
the complaint? Answer: ‘Yes.” 

2. Did the defendant wrongfully refuse to comply with his part of 
the contract? Answer: “No.” 

3. Was the plaintiff ready, able and willing to comply with his part 
of the contract? Answer: “No.” | 
- 4, Did plaintiff abandon his contract? Answer: “Yes.” 

5. What damages, if any, is the plaintiff entitled to ncooy et An- 
swer: “None.” 

6. What damages, if any, is the defendant entitled to recover upon 
kis counterclaim? Answer: “None.” 

The court rendered judgment dismissing the action, and plaintiffs 
appealed. 


Aydlett & Simpson for plaintiffs. 
Ehringhaus & Small for defendant. 


Per CurtaM. The defendant, appellee, moved to dismiss the appeal 
under Rules 17 and 21, for that there has been no case on appeal stated 
and settled by the judge, as required by the statute, Revisal, sec. 591. 
It is contended, and so appears in the record, that there was a 
(697) case on appeal and counter-case served, and the judge under- 

took, upon request, to settle the case on appeal. The appellee 
contends that the clerk received from the judge the paper marked 
“Case on Appeal” attached to his affidavit. It appears therein that 
instead of settling the case on appeal the judge simply made a few 
small pen corrections in the notes of charge and referred the balance 
of case to the clerk, arbitrarily ordering him to “copy all the testimony 
in case as offered by the parties, putting the testimony of the witnesses 
in narrative form.” 

The defendant further contends that “the plaintiff’s attorneys, at the 
request of the clerk, took the stenographer’s typewritten notes of the 
evidence and reduced the same to narrative form under the supervision 
of the clerk.” 
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It was the duty of plaintiff, appellant, in stating the case on appeal 
to make a concise statement of the entire case necessary to present the 
assignments of error relied upon. In doing so, the appellant should set 
out all necessary and pertinent evidence in narrative form, together 
with the charge of the court. This is necessary in order to constitute 
a concise and proper statement of a case on appeal. For failure to do 
so the appellee may except and move before the judge, when settling 
the case, to dismiss the appeal for failure to serve a proper statement. 
When the evidence is stated in narrative form by the counscl for ap- 
pellant, it is the duty of the trial judge,if exception is taken to the 
statement, to supervise and correct it. 

In the record in this case, the judge of the Superior Court certifies 
over his own signature as follows: “Parties being unable to agree 
on case on appeal, the court settles the foregoing as case on appeal. 
Attorneys waived notice of time and place.” This certificate is binding 
upon us and we cannot go behind it. From it we must conclude that the 
judge supervised the settlement of the case on appeal and that it has 
received his approval. 

The motion to dismiss must be denied. 

Considering the appeal upon the assignments of error, we find no 
substantial error committed which necessitates another trial. 

There are no exceptions to the evidence. The sixteen exceptions to 
the charge are principally directed to a construction of his Honor’s 
charge and no. serious question of law is presented. The charge is set 
out in full and appears to be a clear, fair and full presentation of the 
4ssues to the jury. | 

No error. 


Cited: Hoke v. Greyhound Corporation, 227 N.C. 376. 








(698) 


V. M. TOWNSEND v. E. B. McCULLUM. 
| (Filed 20 March, 1918.) 


Negligence—Reckless Shooting—Towns—Ordinances. 
A person, while shooting sparrows with a 27 Winchester rifle in a 
town, who inadvertently shoots through a window in the toilet of a hotel 
60 yards distant is guilty of such conduct as makes it proper to submit 
- to a jury the question of his liability in damages to a person he has thus 
injured, without the necessity of an ordinance prohibiting shooting with- 
in the town. : oe f° 
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Action, tried before Lyon, J., at October Term 1917 of Waxkg, upon 
the following issues: 

1. Was the plaintiff injured by the negligence of the defendant as 
alleged in the complaint? Answer: “Yes.” 

2. What damages, if any, did plaintiff suffer in consequence of said 
alleged injuries? Answer: $1,254.” 

From the judgment rendered, defendant appealed. 


Jones & Bailey and W. L. Currie for plaintrff. 
Douglass & Douglass for defendant. 


Per Curiam. The great weight of evidence in this case tends to 
prove that defendant is a merchant in the town of Star, N. C.; that on 
31 March 1916, he was engaged in shooting sparrows in the town and 
very near the Leach Hotel with a 27 Winchester rifle. In firing the 
rifle he sent a ball into the toilet of the hotel, which was sixty yards 
distant from where defendant was shooting and shot plaintiff in the 
head, inflicting a painful and severe wound. 

We have examined the entire evidence and record and find no error. 
In the absence of prohibitive ordinance the defendant was guilty of 
such reckless conduct, if the evidence is to be believed, as must render 
him hable to plaintiff for the injury inflicted. 

If defendant had killed plaintiff he would probably have to answer 
a charge of manslaughter as well as this demand for damages. 

No error. 





(699) 


L. A. BAILEY anp Wire v. ATLANTIC COAST LINE RAILROAD CO. 
(Filed 27 March, 1918.) 


Railroads—Fires—N egligence—Trials—Evidence—Questions for Jury. 

In an action to recover damages against a railroad company for negli- 
gently setting out fire to the injury of plaintiff’s lands, evidence is suffi- 
cient which tends to show that broomsedge and old crossties had been 
left upon the right of way from which the fire started, which was seen 
there about 25 or 380 minutes after the train passed or after the witness 
had gone about half a mile from the place, ete., and that no other fires 
were seen there. 


Action tried before Devin, J., and a jury at November Term 1917 
of CotumsBus. Defendant appealed. 
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McRackan & Greer, E. G. Brown, and S. Brown Shepherd for plain- 


tiffs. 
Rountree & Davis and Schulken, Toon & Schulken for defendant. 


Per Curtam. The action was brought to recover damages for the 
destruction by fire of the timber and other property of the plaintiffs. 
The only question raised was by the motion to nonsuit upon the evi- 
dence, defendant contending that there is no evidence that its engine 
set out the fire, or that its right of way was foul, or that any other act 
of negligence which caused the fire was imputable to it. It will be neces- 
sary to state so much of the evidence which is favorable to the plain- 
tiff in regard to the origin of the fire. 

C. P. Brown testified: “On 14 April 1916, I was at Ward’s Station 
in the morning, and I rode from Ward’s Station back home. I left 
Ward’s Station near 12 o’clock, I don’t know exactly what time; I was 
riding a bicycle; Ransom Blackwell was with me. I rode from Ward’s 
Station along the side of the railroad track to Chadbourn. We met the 
noon train going towards Conway at the second curve, about a quarter 
of a mile below the second curve from the depot at Chadbourn. The 
second curve 1s about two miles or a little over from the depot. As I 
rode up about fifty yards on the east side of the track fire started up 
in the broomsedge, about fifty yards north of the yard limits and was 
sweeping over. On the east side it was burning up to the track to the 
end of the cross-ties. The wind was blowing southeast. The wind was 
blowing southeast, northeast to southeast. I did not observe any fire 
burning on the opposite side, west side. I do not know where Mr. 
Bailey’s or Mr. Jolly’s land is. I just saw the fire. That was the riding 
path on the west side of the track, couldn’t ride on the other because of 
old cross-ties piled up there and brush; you couldn’t ride on 
the east side at all; the cross-ties were rotten, and shattered (700) 
off pieces of rotten cross-ties. The fire was burning on grass 
and all kinds of trash by the side of the track; right on the bank, it 
started out through the sedge. I was down there hunting some hogs. 
After I met the train, I did not stop anywhere; I kept coming, not 
riding very fast. I don’t know exactly how long the train had passed 
the place where I saw the fire—I suppose between 25 and 30 minutes.” 

Ransom Blackwell testified: “I was with Pope Brown on 14 April, 
1916. We went to Ward’s Station to see about some hogs and came 
back about 12 o’clock and saw fire burning there on the east side of 
the railroad track, two pieces of old rotton cross-ties pulled out there 
and burning in the hedge on the east side. We were riding on the 
west side. The fire was not burning very big, it was burning off from 
the right of way; it was about four steps from the track. We met 
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the train below the second curve, about half a mile, about two miles 
and a half from Chadbourn. We had come about a mile before we saw 
the fire. We passed the train before we saw the fire; it was intended 
for the 10:45 train, but it was behind time that day. We came right 
on from where we met the train until we saw the fire; the train was 
going to Conway from Chadbourn.” 

B. O. Edwards testified: “I saw fire that day about 12 o’clock, on 
the 14th; it was up in the direction of the railroad, on the east side; 
I saw it right about the time the train went down, right after.”’ The 
court asked: “Where did you say you saw that fire?” Answer: “Right 
up the railroad, at least down the railroad, from where I was at work 
is where the fire caught. I did not see any fire about that railroad 
before that; I was plowing. After I saw it, it came right on down pretty 
much in the direction where I was working.” 

It would appear that the foregoing evidence is equally as strong, if 
not stronger, than that which we have held to be sufficient in recent 
fire burning cases. Williams v. R. R., 140 N.C. 624; McRainey v. 
Rk. R., 168 N.C. 570; Moore v. R. R., 173 N.C. 311; Simmons v. Lum- 
ber Co., 174 N.C. 220, and the very recent case (decided at this term) 
of Moore v. Lumber Co. Yi reference is made to those cases, especially 
to Simmons v. Lumber Co., supra, and Moore v. Lumber Co., supra, 
the reason for holding that such evidence is sufficient to support the 
verdict will be found to be stated very fully, and it is not necessary 
to reiterate them. The jury in this case might have fairly and reason- 
ably inferred, and concluded, that the engine emitted the sparks or 
live coals which fell upon defendant’s right of way, which was in a 
foul and inflammable condition, and started the fire which burned 
the plaintiff’s property. 

No error. 


Cited: Dickerson v. R.R., 190 N.C. 299; Manufacturing Company 
v. R.R., 191 N.C. 111. 





(701) 


U. W. KEENER vy. GRAHAM COUNTY LUMBER COMPANY. 
(Filed 28 May, 1918.) 
-Contracts—Parol Evidence—New Agreement. 


AppEAL by defendant from judgment rendered at March Term 1918 
of Swain, Lane, J., presiding. 
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Alley & Leatherwood for plaintiff. 
M. W. Bell for defendant. 


‘Per Curtam. Action for damage by loss of logs. The case is exactly 
like Sumner v. same defendant, decided at this term. The plaintiff did 
not propose to contradiet, add to or vary the written contract, but to 
show a later and fresh agreement as to how the logs should be de- 
livered. The two cases are not distinguishable, and the controlling 
principles are stated in the Sumner case, with the authorities sustain- 
ing them, and there was no error upon the issue as to the damages. 
No error. 





BOARD OF COMMISSIONERS OF MITCHELL COUNTY v. ABEE BROTH- 
ERS AND HART anv THE FIDELITY AND DEPOSIT COMPANY 
OF MARYLAND. 


(Filed 22 May, 1918.) 


1. Appeal and Error—Reference-—Findings—Evidence. 


The findings of fact by a referee, upon competent evidence, and con- 
eurred in by the judge, are conclusive on appeal. 


2. Contracts — Pbandonment =: VaMasye Ate and Bighways—Coun- 
ties. 


Where a contract for the putidine of a county highway within a cer- 
tain time has been abandoned by the contractor, and he thereafter ob- 
tains an extension of time for its completion with the consent of the 
surety for performance on his bond, without waiver by the county of 
any of its rights for the breach of. the contract; and the contractor again 
abandons his contract, both he and his bondsman are liable to the county 
for the amount required to make good the pecuniary value of the con- 
tract to the county. | 


3. Contracts—Monthly Payments—Hstimate—Contract Price—Charges— 
Damages. | 
Where a contract has been entered into with a county to construet a 
eertain length of its highway within a given time at a fixed sum, after 
the contractor had carefully gone over the line and had made his bid, 
and monthly payments are provided for as the work progressed of 90 
per cent of the work performed upon the basis of 23 cents per cubic 
yard for each excavation, 45 cents per cubic yard for loose rock excava- 
tions, and 70 cents per cubic yard for solid rock exeavations; Held, sutt- 
cient to sustain findings of a referee that the clause as to monthly pay- 
ments would not have the effect of enlarging the contract price for the 
whole or allow the contractor any additional sum for any change in the 
proportion of earth and loose and solid rock excavations. 
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4. Contracts—Breach—Extension of Time—~Resumption of Work—W aiver 
—Damages. 

Where a contractor has abandoned his contract for the building of a 
county road at a fixed sum within a certain time, with provision for 
monthly payments of a certain per cent of the value of the work as it 
progressed, upon estimates to be made by the county, and upon abandon-. 
ment of the contract, the contractor is given an extension of time at his 
request, without releasing him from liability; Held, the contractor, by 
obtaining the privilege and resuming work under the contract, waived 
any rigbt he may have had to abandon it and to any damages for minor 
departures therefrom as to the time and amount of monthly payments, 
ete. 


(702) AppraL from judgment on exceptions to report of referee by 
Lane, J., at Fall Term 1917 of McDoweE Lt. 

The action was to recover damages for alleged breach of contract 
by which the principal defendants undertook to build a two-mile sec- 
tion of the public road of plaintiff county leading from Bakersville, 
N. C., to a point near the C. C. & O. Railroad, for the contract price 
of $8,800. The referee, in his report, awarded recovery for plaintiff 
of $1,925 damages, with interest. On the hearing before the Superior 
Court, the exceptions of defendant were overruled and the findings of 
fact and conelusions of law set forth in the report were in all things 
confirmed. Judgment for plaintiff accordingly, and defendant excepted 
and appealed. 


Pless & Winborne and Charles EH. Green for plaintiff. 
A. A. Whitener and B, A. Stansbury for Fidelity Company. 
Squires & Whisnant for Abee Bros. & Hart. 


Per Curiam. It is the accepted position with us that the findings 
of fact by a referee, concurred in by the judge, are conclusive when 
there is competent evidence to sustain them. Thornton v. McNeely, 
144 N.C. 622. 

In the present case the referee in his elaborate and careful report 
finds, in effect, that on 8 October 1912, the principal defendant entered 
into a written contract with Board of Commissioners of plaintiff coun- 
ty to construct two miles of the road from Bakersville, N. C., at the 

price of $8,800, to commence on 21 October 1912, the work to 
(703) be completed within five months from the commencement of 

same, and give a bond in the sum of $5,000, executed by the co- 
defendant, to secure faithful performance of the stipulations of the 
contract; that the said contractors having done a considerable portion 
of the work, for which they received the sum of $6,225, paid as the 
work progressed, abandoned the contract; that later, in April 1913, 
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on written request of the contractors, sanctioned and concurred in by 
the surety, plaintiffs granted to the applicants sixty additional days 
within which to complete the contract, the sand order being in terms 
as follows: 

“In re Toecane Road: 

“Tt is ordered by the Board of County Comnissonens of Mitchell 
that Abee Bros. & Hart be allowed an extension of time of sixty work- 
ing days from date hereof to complete the road under a certain con- 
tract which the said Abee Bros. & Hart executed with Mitchell Coun- 
ty, and the faithful performance of said contract being guaranteed by 
the Fidelity and Deposit Company of Baltimore, Maryland. 

“Tt is understood and agreed that said road be completed according 
to said contract. This order is made with the understanding and agree- 
ment that the County Commissioners of Mitchell County do not waive 
any of the county’s rights or rights of action which it may have ac- 
quired by reason of the said Abee Bros. & Hart failing to complete 
said road according to the terms of said contract. Said order is made 
at the request of the said Abee Bros. & Hart and by the consent of 
Fidelity and Deposit Company.” 

That the contractors having again abandoned the work before com- 
pleting the same, the commissioners took charge and built the road so 
as to be usable by the county, at the price of $3,602.34; that the reason- 
able cost of completing the road according to the contract specifications 
would amount to $4,500, being $1,925 more than the amount that the 
commissioners had agreed to pay for a road completed as the contract 
required. 

There were facts in evidence to sannort these findings by the referee, 
and we concur in the conclusion of law that plaintiff should recover 
the sum of $1,925, this being the amount required to make good to 
plaintiff the pecuniary value of its contract. 

It is argued for the defendant that there should be some reduction 
from this recovery by reason of a subsequent clause of the contract, 
that at the end of each calendar month an estimate of the work done 
on the piers of bridges, culverts, grading and excavations should be 
made and plaintiff should pay 90 per cent of the work performed, and 
as a basis for such payments the following prices should govern; 23 
cents per cubie yard for each excavation, 45 cents per cubie yard for 
loose-rock excavations, and 70 cents per cubie yard for solid- 
rock excavations, with facts in evidence tending to show that (704) 
this estimate was not made as the contract requires, and that 
there was a larger percentage of solid rock than the preliminary esti- 
mate of the engineer had indicated. But we must again approve the 
ruling of the judge and referee to the effect that the subsequent clause 
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was not intended to modify or permit an enlargement of the contract 
price for the whole, but was only designed to fix the rule of monthly 
payments. | 

A perusal of the entire contract and the facts in evidence relevant 
to its correct interpretation gives clear indication that the contractor, 
himself an engineer, had gone over the line before making his bid, in- 
tended such bid to cover the entire price of the work, and that he took 
the risk of any change in the proportion of earth and loose and solid 
rock excavations. 

Again, it is contended as the commissioners had not made the month- 
ly estimates as the contract requires, a recovery could not be sustained. 
Under the construction we have given the contract there is no evidence 
tending to show substantial damages to defendant by reason of this 
alleged breach, but if there was real harassment to defendant on that 
account, even if it might have justified them in quitting the contract, 
any such right or claim for damages must be considered waived, we 
think, when the contractors with the assent of the surety sought and 
obtained the privilege of an additional sixty days time in which to 
complete the work. | | 

At that time the entire facts relevant to the performance of the con- 
tract were fully known, and defendants in obtaining this privilege and 
resuming work under the terms of the contract are properly held to 
have waived any rights they may have had to abandon the contract 
and any damages for this or other minor departures from its terms as 
to time and amount of monthly payments, ete. 

On very careful examination of the record we find no error to de- 
fendant’s prejudice, and the judgment of the Superior Court must be 

Affirmed. 


Cited: Manufacturing Co. v. Lumber Co., 177 N.C. 407; Cotton 
Mills v. Cotton Yarn Co., 192 N.C. 718; Story v. Truitt, 193 N.C. 852; 
Dent v. Mica Company, 212 N.C. 242. 





J. W. BRADY v. WACCAMAW LUMBER COMPANY. 
(Filed 27 March, 1918.) 


Railroads—Fires—Negligence—-Act of God-—Proximate Cause—Trials— 
Evidence——Nonsuit. 

Where there is evidence that a fire was set out and damaged plaintiff’s 

land from a defective locomotive of defendant railroad company on its 

foul right of way, and also, in defendant’s behalf, that the damages 
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would not have resulted except for an unusually high wind, a judgment 
of nonsuit is properly refused, the defendant’s initial negligence running 
through and being the proximate cause of the concurring acts which re- 
sulted in the injury complained of. Ferebee v. R. R., 1638 N.C. 331, and 
other like cases, cited and applied. 


Action, tried before Devin, J., and a jury, at August Term (705) 
1917 of BRuNSwicK. 

Plaintiff sued for damages from burning timber on his land, which 
he alleged was caused by defendant’s negligence. The fire was set out 
from one of the defendant’s engines, which it is alleged, was defective- 
ly constructed, so that it emitted sparks from its smoke-stack, it not 
having a proper spark-arrester. The jury returned the following ver- 
dict: 

1. Is the plaintiff the owner of the lands described in the complaint 
as the home tract, and of that portion of the Gum Branch tract alleged 
to have been burned over? Answer: “Yes.” 

2. Did the defendant negligently and carelessly cause the fire, as 
alleged in the complaint, to burn over lands owned by the plaintiff 
and cause damage as alleged? Answer: “Yes.” 

3. What damage, if any, is plaintiff entitled to recover from the de- 
fendant? Answer: ‘$500.” 

The defendant at the close of the evidence moved to nonsuit tie | 
plaintiff. Motion refused. Judgment on the verdict, and appeal by de- 
fendant. 


C. Ed Taylor for plantrff. 
Robert Ruark for defendant. 


Per CurtamM. The case states and there was proof: 

1. That plaintiff is the owner of the land on which the timber was 
standing and growing. 

2. That the defendant negligently started the fire. 

3. That the amount of damages is $500. 
_ There was testimony to the effect that the defendant’s engine was 
defective, and its right of way was foul. The fire caught on the right 
of way, and was communicated over the intervening land to plaintiff’s 
timber on an adjoining tract. The defendant contends that there was 
an extraordinary wind blowing at the time, and this caused the fire to 
spread and destroy the plaintiff’s trees, and that this was a special in- 
tervening cause of the injury beyond its control, it being an act of God, 
for which defendant was not responsible. : 
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While there is evidence that there was a very high and strong wind, 
which was not usual at that season of the year, that is, in the month 
of June, but quite usual at the equinoctial period, there is also evi- 
dence that “the wind was blowing a pretty good gale, but witnesses 

would not say that it was unusual.” So the evidence was not 
(706) all one way, and in the best view of the evidence for the defend- 

ant, it was a question for the jury, as to the foree of the wind, 
and as to whether it was usual or unusual, and also as to whether it 
was an independent or providential cause, for which defendant was 
not responsible; that is, if such a question could arise in the admitted 
state of the proof. There was evidence that the fire was caused, in part 
at least, by defendant’s negligence, and when such negligence concurs 
and cooperates with some other cause in producing the injury, so that 
the latter is not a sole and independent cause sufficient of itself to 
have caused the injury, the defendant is hable. We held so in Ferebee 
v. R. R., 163 N.C. 351, 354, where we said, quoting from Shearman and 
Redfield on Negligence (6 Ed.), see. 16: “When an act of God or an 
accident combines or concurs with the negligence of the defendant to 
produce the injury, or when any other efficient cause so combines or 
concurs, the defendant is liable if the injury would not have resulted 
but for his own negligent act or omission.” 

And again it was there said: “It was urged for defendant that the 
evidence tending to show the prevalence of an unusual windstorm on 
the night in question has not been allowed its proper weight, but, on 
the faets in evidence, the position cannot avail the defendant. The 
negligent placing of the boxes having been accepted as the proximate 
cause of the injury, or one of them, the defendant is not relieved, 
though an unexpected or unusual storm should have contributed also 
to the result.” And we say here: 

The two questions in the case are: 

1. Whether there was a failure on defendant’s part to use ordinary 
care in performing some legal duty which it owed to the plaintiff under 
the circumstances. 

2. Whether the failure so to do was the proximate cause of the in- 
jury, a cause that produced the result in continuous sequence and with- 
out which it would not have oceurred, and one from which any man of 
ordinary prudence could have foreseen that such a result was probable 
under all the facts as they existed. Ramsbottom v. R. R., 138 N.C. 
39; Brewster v. Elizabeth City, 187 N.C. 392; Rarford v. R. R., 130 
N.C. 597; Hardy v. Hines Lumber Co., 160 N.C. 118. 

It is not required, in order to constitute proximate cause, that the 
negligent act should be next in the order of time and place to the in- 
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jury. It may be the first cause if it operates in unbroken and contin- 
uous sequence until the injury occurs. | 

Shearman and Redfield on Negligence, sec. 26, says: “The proxi- 
mate cause of an event must be understood to be that which in natural 
and continuous sequence, unbroken by any new and independent cause, 
produces that event and without which such event would not have 
occurred. Proximity in point of time and space, however, is no part of 
the definition.” 

This doctrine of causation with reference to setting out and (707) 
spreading fires by sparks from an engine was considered fully in 
Hardy v. Hines Lumber Co., supra, to which we refer, it being so much 
like this case as to control it. We said in that case: “The primary cause 
may be the proximate cause of a disaster, though it may operate 
through successive instruments, as an article at the end of a chain may 
be moved by a force applied to the other end, that force being the 
proximate cause of the movement, or as in the oft-cited case of the 
squib thrown in the market place. Scott v. Shepherd (squib case), 2 
W. BI., 892. “The question always is, Was there an unbroken con- 
nection between the wrongful act and the injury, a continuous oper- 
ation? Did the facts constitute a continuous succession of events, so 
linked together as to make a natural whole, or was there some new 
and independent cause intervening between the wrong and the injury? 
It is admitted that the rule is difficult of application. But it is general- 
ly ‘held that in order to warrant a finding that negligence, or an act 
not amounting to wanton wrong, is the proximate cause of an injury, it 
must appear that the injury was the natural and probable consequence 
of the negligence or wrongful act, and that it ought to have been for- 
seen in the light of the attending circumstances.’ R. R. v. Kellogg, 94 
U.S. 469.” 

There was sufficient evidence to sustain the verdict, and the nonsuit 
was properly disallowed 

No error. 





MARGARET CRONLY et An. v. W. E. RENNEKER. 
(Filed 8 April, 1918.) 


¥Trials—Evidence—Questions for Jury. 
Where the controversy to recover rents for a leased premises depends 
upon whether they were rented by the year or month, an issue of fact is 
alone presented, for the jury to determine. 
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Apprau by plaintiffs from Devin, J., at the November Term 1917 
of New Hanover. 

This is an action to recover rent. The plaintiffs claim that they 
rented a house and lot to the defendant by the year, the term begin- 
ning in October, 1918; that the defendant occupied the premises one 
year and nine months, for which time he paid the rent; that he then 
vacated the premises without their consent; that they were unable to 
rent the premises for the last three months of the second year, and that 
the defendant is indebted to them for the rent for three months, which 

he has refused to pay. 
(708) The defendant contends that the renting was by the month; 
that he has paid for the time he occupied the premises and 
that he does not owe the plaintiffs anything. 

There was a verdict and judgment for the defendant and the plain- 
tiffs appealed, contending that it was the duty of the court to declare 
as matter of law on the evidence that the renting was by the year. 


| FE. K. Bryan for plaintiffs. 
Rountree & Davis for defendant. 


Per Curiam. A fair construction of the evidence shows a conflict as 
to the terms of the contract, and this raised an issue which the Jury 
alone could settle. 

The instructions to the jury are free from error, and as the fact 
has been found with the defendant, the plaintiffs must abide the result. 

No error. 





H. M. BLOUNT anp WIFE v. M. M. JONES Ann WIFE. 
(Filed 3 April, 1918.) 


Appeal and Error—Frivolous Appeals—Motions. 

Appeals from the Superior Court as a matter of right must be taken 
bona fide for the purpose of reviewing alleged error, and when no serious 
assignment of error is made and it appears that the appeal is frivolous 
and for the purpose of delay, it will be dismissed on appellee’s motion. 


Per Curiam. This is a proceeding under the landloard and tenant 
act, brought to recover possession of a house, tried before Bond, J., at 
February Term 1918 of Braurort. Defendant appealed. Plaintiff, hav- 
ing docketed the transcript of appeal in this Court, moves upon due 
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notice to dismiss the appeal and affirm the judgment, upon the ground 
that it appears upon the face of the record that the appeal is frivolous 
and taken solely for delay. 

No pleas of defense were pleaded before the justice of the peace and 
none in Superior Court. No assignments of error appear in the case 
on appeal and the exceptions taken on trial are entirely without merit. 
While appeals from the Superior Court to this Court are a matter of 
right, they must be bona fide for the purpose of reviewing some alleged 
error. Where it appears upon the record that no serious assignment of 
error is made and that the appeal is frivolous and taken solely for 
delay, the appeal will be dismissed. Ludwick v. Mining Co., 171 N.C. 
61. | 

Appeal dismissed and judgment affirmed. 


Cited: Barnes v. Saleeby, 177 N.C. 260; Hotel Company v. Griffin, 
182 N.C. 540; Ross v. Robinson, 185 N.C. 550; Stephenson v. Watson, 
226 N.C. 743. 








(709) 


STATE v. J. P. JONES. 
(Filed 10 April, 1918.) 


1. Spirituous Liquors — Illegal Manufacture — Evidence — Trials—Ques- 
tions for Jury. 

The evidence in this case that the component parts to make a complete 
still was found on defendant’s premises, over his kitchen, with material 
in the progress of distilling, the odor of the liquor, ete., is held sufficient 
for conviction of the manufacture of liquor contrary to the statute. 


2. Spirituous Liquors—Use of Premises—Consent—Trials—Instructions. 

One who permits his premises to be used for the unlawful purpose of 
manufacturing spirituous liquor is a participant in the crime and as guilty 
of the offense as those who actually manufacture it; and where there is 
evidence that a still had been found on the defendant’s premises, in a 
room over his kitchen, where spirituous liquor had been manufactured, 
a charge by the court that he would be guilty if he took part in the offense 
by giving permission that his premises be thus used, is not erroneous. 


3. Evidence—Photographs—Explanatory. 


Where there is evidence of the accuracy of a photograph, a witness may 
us it for the restricted purpose of illustrating his testimony to the jury, 
relevant to the inquiry. 


CLARK, C. J., coneurring with opinion. 
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INDICTMENT tried before Shaw, J., at February Term 1918 of Surry. 

The defendant was charged with the manufacture of liquor contrary 
to the statute. As there was a motion to nonsuit, it will be necessary 
to state some of the evidence. 

U. G. Belton testified: “In consequence of information recetved by 
me, I went with E. G. Smith, revenue officer, and two policemen of the 
town of Mount Airy, tothe home of the defendant Sampson Jones; 
we went into the smokehouse, a few feet in the rear of the dwelling, and 
there found a 50-gallon barrel about two-thirds full of still beer, two 
25-gallon tubs, which apparently had had still beer in them, and 
something like a peck of rye malt; just outside the smokehouse door 
was a 50-gallon barrel about two-thirds full of sweet cider. We also 
found a five-gallon keg on the back porch which smelt hke corn whis- 
key and which apparently had been recently emptied; perhaps a 
little of the whiskey remaining in the bottom of the keg. I was not in 
the house when the can and coffee pot and things were found upstairs, 
having gone out down the branch, away from the house, searching, 
but found nothing down there. When I came back these things had 
been found. I went in the room, saw the furnace of rock and mud, 
about four or five feet long and about 18 inches high, built on the 
floor; saw the dead coals and ashes, apparently fresh ashes, and the 

oil can, coffee pot, still-worm, and keg. The keg containing the 
(710) still-worm was sitting near the furnace, the worm being at- 

tached to the keg and the lower end of the still-worm extending 
out through a hole near the bottom of the keg. There was also a brass 
faucet in the lower part of the keg, apparently for draining the keg. 
I do not remember whether there was any water in the keg when I 
got there or not. The still-worm was several feet long in a coil and 
is what I call a fine worm. The oil can held about five gallons; the 
opening at the top was enlarged and had a collar about it; the coffee 
pot, which held about three quarts, had been split up about the spout 
and lapped over so that it fitted the opening in this still. I was four 
years a brandy gauger and visited, on an average, fifty or more brandy 
distilleries a year. I have also seen in operation a great many whiskey 
distilleries and know the outfit and ingredients necessary for the mak- 
ing of whiskey and brandy. Still beer is the fermented meal or malt 
out of which whiskey is made by distillation; low wine is a whiskey, 
less than proof, which runs out through a worm at the end of the 
‘doubling,’ and which in the ordinary process is poured into the next 
‘run’ to make it proof liquor. The necessary outfit for making whiskey 
is a still, a still cap, a still-worm, and a cooling tub. The parapherna- 
lia found at Sampson Jones’, when connected up, made a complete dis- 
tillery outfit to manufacture either whiskey or brandy, and I should 
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say that the outfit there found would make from five to seven gallons 
of liquor in a day.” 

M. F. Patterson testified: “I was at J. P. Jones’ with Sheriff Belton, 
Deputy Sheriff Davis, and Policeman Monday and Revenue Officer 
EK. G. Smith; we went there in the afternoon, some time prior to Oc- 
tober Term of court; we found in the smokehouse, a few yards in the 
rear of the dwelling, a barrell about three-fourths full of still beer, 
and two empty 25-gallon receptacles which appeared to have had still 
beer in them, and some rye malt; just outside the smokehouse we 
found a 50-gallon barrel, about three-fourths full of sweet cider. 
While the others were making the search about the premises, E. G. 
Smith and myself went in the dwelling-house, which was open, and 
searched the rooms downstairs and found nothing, except the ordinary 
furnishings. We went upstairs, accompanied by a son of J. P. Jones, 
a boy of about fourteen or fifteen years of age, and searched the two 
front rooms and found, behind a trunk, two quarts in bottles of low 
wine; when we came to the door of the room over the kitchen it was 
locked, and we asked the boy to let us into this room, but he hesitated 
and said he would rather not go in there until his father came, and 
that he was on the upper place, about a mile in Virginia. He then 
took the key, which was hanging somewhere about the door, and un- 
locked it. We found in this room over the kitchen a furnace of rock 
and mud, or mortar, built on the floor near the chimney, about four 
or five feet long, and from fourteen to eighteen inches high; 
by the side of the furnace was a wooden keg with a still-worm (711) 
in it, and there was also on the floor a tin can holding about 
four gallons, which looked like an oil can, and a coffee pot with a cop- 
per arm or spout about 18 mcehes long. We took the five-gallon can 
and set it on top of the furnace and it fitted exactly into the opening 
surrounded by a rim of mortar; the bottom of the can was black and 
the sides of it were smoked black, and there was what appeared to be 
baked meal around the top of the can. The opening in the top of the 
five-gallon can was not so large as the opening at the top of the coffee 
pot, about three-quart coffee pot; the upper part of the coffee pot had 
been split and lapped over, so laped that it fitted exactly into the top 
of the can; the end of the arm or spout extending from the coffee pot 
fitted exactly into the still-worm in the tub or keg. They were not 
connected, however, but lying in different parts of the room. The de- 
fendant Jones was not at home; his son was there clerking in the store. 
He went in the house with us and told us his father was at work on 
the farm. The house had three rooms upstairs and three rooms down 
stairs. There were cans packed in the room over the kitehen in which 
we found the furnace and other articles of furniture. We found two 
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bottles of backings or wines in a bedroom behind a trunk, not the room 
in which we found the furnace and other articles mentioned. Jones 
lives on the sand-clay road about four miles from Mount Airy, in a 
thickly populated neighborhood.” 

There was other testimony of a hke kind. 

The defendant was convicted and pence from the judgment of 
the court. 


Attorney-General Manning and Assistant Attorney- Creneral Sykes 
for the State. 
Folger, Jackson & Folger for defendant. 


Waker, J., after stating the case: There was ample evidence to 
support the verdict, and the motion to nonsuit was properly overruled. 
The evidence tended to show that defendant had been engaged in the 
business of manufacturing liquor. He had on his premises and in his 
residence all the component parts of a perfect apparatus for distilling 
liquor, and if others assisted in the process of manufacturing, there was 
also evidence that the defendant not only permitted the illegal busi- 
ness to be done in his house, but actually furnished the still and the 
place for using if, and this would make him a participant in the crime. 

The charge of the court that if the defendant took part in the offense 
by giving his permission to the use of his premises for the illegal pur- 
pose, he would be guilty, is clearly sustained by the case of S. v. Den- 

ton, 154 N.C. 641, where this Court held, as shown by the head- 
(712) notes, as follows: “1. If the jury should be satisfied from the 

evidence that H. owned the whiskey and brought it in a basket 
to defendant’s home for the purpose of selling it there, and sold a pint 
to one D. in defendant’s presence and with his knowledge, the defend- 
ant would be guilty of aiding and abetting the sale; and that is in 
misdemeanors all aiders and abettors are principals, defendant would 
be guilty as a principal in the unlawful sale. 2. One is guilty of an 
unlawful sale of spirituous liquor as a principal when he allows the 
use of his home in order to more secretly effect the sale there; and 
evidence tending to show that this was done and the price paid while 
at defendant’s home in a room wherein he was lying on a lounge, 
though without evidence of his receiving a part of the price paid, is 
sufficient for his conviction as a principal in aiding and abetting the 
unlawful act,” citing Commonwealth v. Hayes, 167 Mass. 176, as de- 
ciding that one may be convicted for the unlawful sale of or keeping 
for sale of, intoxicating liquors, if the jury find “that the premises were 
kept and maintained by him, and that any part thereof was, with de- 
fendant’s consent, used for the illegal sale or keeping of spirituous 
liquors.” 
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And this Court added in S. v. Denton, supra: “Tf the defendant 
knowingly permitted Hodge to use his home for the illicit sale of whis- 
key on one occasion, he 1s an aider and abettor on that oceasion; and 
it is as much a violation of law as if he habitually permitted it.” 
‘That case was decided by a divided Court (two of the justices dissent- 
ing), but, even under the view held by the dissenting justices, the 
charge here could be sustained. This case is much stronger to show. 
defendant’s actual participation, as an aider and abettor, than the 
Denton case, for under the instruction of the Court the Jury must have 
found that defendant did more than assent:tacitly to the manufacture 
of liquor, and that he “aided and assisted” by contributing the use of 
his premises to the unlawful purpose. He is just as guilty, under the 
statute (Public Laws of 1917, ch. 157), as if he had furnished the still 
or the corn and apples, or the coal and wood to make the fire, or any 
other materia] used in the manufacture of the liquor. 

The mere knowledge of the use of premises by a distiller and con- 
sent thereto of one who holds a mortgage on the same is made a ground 
of forfeiture by him of his interest under the act of Congress. U.S, v. 
Stowell, 1383 U.S. 1; Glenn v. Winstead, 116 N.C. 454. 

The exceptions as to the use of the photograph for the purpose of 
allowing one of the witnesses to illustrate or explain his testimony is 
not well taken. The witness was endeavoring, to show how the parts 
of the distillery which were found in the house might be assembled 
so as to make a complete apparatus for manufacturing liquor. He 
could use a diagram for the purpose, and why not. a photograph? 

The trial judge excluded it for any other purpose, and distinct- (713) 
ly charged the jury to disregard it, except for the indicated pur- 

pose and not to use it as substantive testimony. The witness M. F. 
Patterson testified that “it was a correct picture of the implements 
found in the defendant’s house.” 

Photographs have been admitted in evidence with the sanction of the 
courts in similar cases. Butler v. State, 142 Ga. 286; Wade v. R. R., 
89 S.C. 280; Griffith v. Coal Co., 84 S.E. 621; Spencer v. Looney, 
116 Va. 767; Prok v. R.R., 75 W. Va. 697; Nagmer v. Little, 38 L.R.A. 
(N.S.), 91 (Anno. Cases, 1913 A, 1013); Shaw v. State, 83 Ga. 92; 
and in S. v. O’Reilly, 126 Mo. 597, where it is said: “It has always 
been permissible to use diagrams in the trial of causes, both civil 
and criminal, and especially in the latter class to use diagrams, if 
shown to be correct, to illustrate the position of persons and places and 
to better enable the witnesses to properly locate them. If, then, a 
diagram may be used for such a purpose, we can see no good reason 
why a photograph may not be, by which is presented to view every- 
thing within the range of the camera at the time the photograph was 
taken.” 
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We have permitted photographs to be used, instead of diagrams, un- 
der circumstances making the latter competent, when they were shown 
to have been correctly taken. Hampton v. R. R., 120 N.C. 534; Davis 
v. kh. B., 1386 N.C. 116; Pickett v. R. R., 153 N.C. 148; Hoyle v. Hick- 
ory, 167 N.C. 619. As we said in the Hickory case, it might be im- 
possible to illustrate the situation, or to give the jury a correct idea 
of it in any other way. If the correctness of the picture is shown, we 
do not see why it should be less competent than a diagram, or a draw- 
ing made by the witness for purposes of illustration at the time he 
testified. 

No error. 


Crark, C.J., concurring: When a witness described the still and 
appurtenances it was not the article itself that was presented to the 
jury, but simply a representation, more or less vivid, and more or less 
accurate, depending upon the witness. When the still and attachments 
were presented by a photograph, this was really more accurate and 
better calculated to convey to the minds of the jury the appearance 
of the still and fixtures than the oral description. It is true that a 
photograph can be so taken as to convey a false impression. But that 
is true also as to oral testimony. In both cases, there is the safeguard 
of cross-examination of witnesses and of other testimony. In deseribing 
action or movement, as an assault and battery, a kinematoscope, if it 
could be had, would be more useful than the language of any witness, 
for on such occasions witnesses often honestly disagree in their ac- 

eount of what they saw. 
(714) When there is an agreement reduced to writing, the writing 

is the best and sometimes the only proof allowed of what was 
said. Then there are oceasions in which the jury has been allowed to 
visit the scene of the crime, as being more accurate and useful than 
the testimony of witnesses. Jenkins v. R. R., 110 N.C. 441; S. v. Gooch, 
94. N.C. 987; Hampton v. R. R., 120 N.C. 534; S. v. Perry, 121 N.C. 
535; Brown v. R. R., 165 N.C. 396; Long v Byrd, 169 N.C. 658. In 
short, the courts resort to all these forms of evidence, the object being 
to elicit the truth. 

When a photograph was first offered m our Court it was excluded 
(Hampton v. R. R., 120 N.C. 5387) by the majority opinion, but the 
dissenting opinion quoted 31 American Law, 268, that its “admission 
was opposed upon the principle that this kind of evidence was unknown 
to the Jearned lawyers of the Saxon Heptarch, and therefore not evi- 
dence.” Ever since that opinion, however, the Court has followed the 
now uniform ruling of other courts that photographs are competent as 
evidence, subject, however, to the usual tests of truth. 
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A trial is a search for truth, and no court will exclude testimony that 
will be an aid to that end, whether it is oral testimony, a photograph, 
a sketch or a map made during the trial, or a map made under the 
order of the court, or a writing, or an X-ray, or any other process or 
means, subject to the rule that the best evidence which the nature 
of the case will admit of must be used and subject to cross-exami- 
nation and opposing evidence in open court. 


Cited: 8S. v. Baldwin, 178 N.C. 697; 8. v. Brown, 183 N.C. 792; S. 
v. Lutterloh, 188 N.C. 414; S. v. Mitchem, 188 N.C. 609; S. v. Mat- 
thews, 191 N.C. 385; Kepley v. Kirk, 191 N.C. 693; Honeycutt v. 
Brick Co., 196 N.C. 557; S. v. Perry, 212 N.C. 534. 8. v. Maller, 219 
N.C. 519; S. v. Mays, 225 N.C. 488; S. v. Gardner, 227 N.C. 572; In re 
Will of McGowan, 235 N.C. 407; Hunt v. Wooten, 238 N.C. 48; S. v. 
Norris, 242 N.C. 56. 





J. W. RICHARDSON v. SECURITY MUTUAL LIFE INSURANCE CO. 
(Filed 17 April, 1918.) 


Insurance, Life—Assessment Companies-—Assessments Increased—Policies 
—Contracts. 


A provision in the policy of a purely mutual assessment life insurance 
company that the insurer has the authority to increase the assessment 
fixed in the policy itself, when necessary to pay death claims, in accord- 
ance with the actuary’s table of mortality, or as the mortality experience 
of the company may require, is a valid defense in an action by the in- 
sured to recover the assessments he had theretofore paid, on the ground 
that his assessment had been raised, when it is shown that such increase 
was in accord with the terms of the policy; and the insurer is hot re- 
quired to give previous notice of the increase in the assessment. 


Action tried before Harding, J., and a jury, at September Term 
1917 of GUILFORD. 

It appeared that on 6 December, 1897, plaintiff, then 55 years (715) 
of age, took out a policy of $2,000 in the Bankers’ Guarantee 
Fund Life Association of Atlanta, Ga., a mutual assessment life in- 
surance company having no capital stock nor resources other than 
funds derived from assessments on its members pursuant to the terms 
and stipulations of the policies and the rules and regulations authoriz- 
ed by its charter and by-laws; that on 6 December 1899, the obli- 
gations of plaintiff’s policy were assumed by the present defendant 
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company, and plaintiff has since paid assessments to the latter com- 
pany; that some time after defendant undertook said obligation it 
made a change in its method or basis of the mortuary assessments 
from the fixed sum of $7.09, an amount specified in the policy, to an 
assessment made on the basis of the actuaries’ table of mortality, also 
provided for in the policy, and thereafter plaimtiff continued to pay 
the assessments on this basis and in ever-increasing amounts, but un- 
der protest, till 1 August 1917, when, a quarterly assessment having 
been made of $46.98, plaintiff declined to pay further and instituted 
the present suit to recover the entire amount of the premiums paid 
by him, alleging that the change in the method of making the mortu- 
ary assessments were in breach of the contract of insurance. 

2. That if authorized by the charter and by-laws, it was made with- 
out any notice having been given to plaintiff of the proposed change. 

All of the facts deemed material to the controversy being admitted 
except that of notice, an issue was submitted as to whether any notice 
had been given plaintiff as to the change of method complained of and 
the jury, for their verdict, answered the issue, “No.” 

On the rendition of the verdict and the facts admitted, his Honor 
being of the opinion that the breach of contract on which plaintiff sued 
had not been established, entered judgment for defendant containing 
terms as follows: 


“1. That the policy sued on, No. 3054, issued by the Bake? s Guar- 
antee Fund Life Association of Atlanta, Ga., and reinsured according 
to its terms by defendant, lapsed and became null and void and ceased 
and determined, according to its terms, for nonpayment of quarterly 
premium dues thereon 1 August 1917. 

“9. It is further ordered and adjudged that, independent of the 
lapse of said policy for nonpayment of premium due 1 August 1917, 
and notwithstanding the verdict of the jury on the issue submitted, 
defendant did not violate nor breach the policy contract sued on in any 
of the particulars alleged, and that plaintiff is not entitled to the re- 
lief demanded in his original and amended complaints, nor any part 
thereof.” 


From which judgment plaintiff, having duly excepted, appealed. 


(716) Thomas C. Hoyle and C. A. Hines for plaintiff. 
King & Kimball for defendant. 


_ Per Curtam. The policy of insurance on breach of which the action 
is predicated contained, among others, the following stipulations: 

“1. To continue this policy in force a further advance payment of 
$7.09 cents each, on or before the first day of February, May, August, 
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and November in every year, and payment of the mortuary assess- 
ments at the rate of $1.67 for each assessment when the same shall be 
called for to pay the policies of deceased members shall be made to 
the association at its home office. 

“2. From each advance payment received after the primary policy 
year, there shall be deposited by the association to the credit of the 
Guarantee Surplus Fund $5.19. The mortuary assessments shall pro- 
vide such sums as may be necessary to pay current death claims on 
the basis of the actuaries’ table of mortality or as the mortality ex- 
perience of the association may require. 


“3, When, however, the above payments in any one year after pri- 
mary policy year, aggregate the sum fixed by the table printed else- 
where on this policy based on the age at entry, no further assessments 
shall be made on assured for that year until the guarantee surplus 
fund standing to the eredit of the policy shall be exhausted in pay- 
ment thereof.” 

It was admitted on the trial that the guarantee surplus fund, stand- 
ing to the credit of the policyholders, was exhausted prior to 6 Decem-~ 
ber 1899, when the present defendant assumed the obligation of these 
policies, and at that time there were valid death claims to the amount 
of $10,000 which defendant had no means of paying except by assess- 
ment on the members, but that these facts were not known to plaintiff 
till this action was instituted. 

It was further admitted on the hearing that the defendant, “since 
it reinsured the old Bankers’ Guarantee Fund Life Association, col- 
lected its premiums and mortuary assessments on the basis of the 
actuaries’ tables of mortality,” including the premiums collected from 
plaintiff. 

From the provisions in the contract itself and the admitted facts 
relevant to the controversy, it appears that the basis of assessment 
pursued by the present defendant is in accord with the express stipu- 
lations of the agreement contained in the policy, and we concur in his 
Honor’s view that notwithstanding the verdict, the breach of contract 
alleged by plaintiff has not been established and the judgment in de- 
fendant’s favor should be affirmed. 

No error. | 
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Rk. A. CROWELL v. J. M. PARKER ET at. 
(Filed 1 May, 1918.) 


Evidence—Conspiracy——Commissions—Principal and Agent—Vendor and 
Purchaser. 

Fividence in this case held sufficient to sustain a verdict and judgment 
in plaintiff’s favor that he was entitled to his agreed commissions on sale 
of land of which he had been deprived by a conspiracy between the ven- 
dor and his purchaser. 


AppraL by defendant from Long, J., at the October Term 1917 of 
STANLY. 


This is an action to recover commissions for the sale of land or dam- 
ages in lieu thereof. 

The facts are fully reported on the former appeal in this action, 171 
N.C. 392. The jury returned the following verdict: 

1. Did the defendant Parker execute and deliver to the plaintiff the 
contract marked “Exhibit A,” as alleged in the complaint? Answer: 
“Yes.” (Answered by consent) 

2. Did the defendant Parker, without the knowledge of -plaintiff, 
make the contract to sell the land to Shirey and Cook, before the expi- 
ration of the contract between Crowell and Parker? Answer: “Yes.” 
(Answered by consent.) 

_ 3. Was Shirey ready, able, and willing to buy the land and pay 
therefor $5,000, as alleged in the complaint? Answer: “No.” 

4. Was the defendant Parker enabled to make the contract he made 
with Shirey and Cook to sell the land to them for $4,500 by reason of 
the efforts, influence, advertisement, or personal solicitation of plain- 
tiff? Answer: ‘Yes.” 

41%. Did Parker waive the provisions of the contract that the lands 
should be sold for $5,000? Answer: “Yes.” 

5. Were Shirey and Cook ready, able, and willing to comply with 
the terms of the trade as made with them for $4,500? Answer: “Yes.” 

6. Did the defendants Parker and Shirey conspire together to make 
a contract to sell at the price of $4,500 instead of $5,000, for the pur- 
pose and with the intention of defeating the plaintiff of his commis- 
sions of $500, as alleged in the complaint? Answer: “Yes.” 

7. What amount, if any, is the defendant Parker indebted to the 
plaintiff? Answer: “$450.” 

8. What amount, 1f any, is the defendant Shirey indebted to the 
plaintiff? Answer: “$450.” 
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Judgment was entered in favor of the plaintiff and the defendants 
excepted and appealed. 


R.A. Brown and J. A. Spence for plaintrff. | (718) 
R. L. Smith and Manly, Hendren & Womble for defendants. 


Per CurtamM. The principal exception of the defendants is that 
there was not sufficient evidence to support the findings of the Jury, 
but upon an examination of the record we are of opinion there was evi- 
dence, direct and circumstantial, sustaining the verdict, and that there 
is no reversible error. 

The action has been tried in accordance with the former opinion. 

No error. 





W. V. BOONE v. WESTERN UNION TELEGRAPH COMPANY. 
(Filed 1 May, 1918.) 


Telegraph—Mental Anguish. 


Action to recover damages for mental anguish caused, as alleged by 
the plaintiff, by the negligence of the defendant in the transmission of 
an interstate telegraph message. 

There was a judgment for the defendant, and the plaintiff excepted 
and appealed. 


W. L. Mann for plaimntrff. 
Tillett & Guthrie for defendant. 


Per CurtsmM. The judgment of the Superior Court is affirmed on 
the authority of Askew v. Telegraph Co., 174 N.C. 261, and Norris v. 
Telegraph Co., 174 N.C. 92. 

No error. 


Cited: Hardie v. Telegraph Company, 190 N.C. 47. 


762 IN THE SUPREME COURT. [175 


Lucas v. HARDIN. 


_ O. H. LUCAS, Recviver or THE KEYSTONE MEDICINE COMPANY vy. 
J. L. GWARDIN. 


(Filed 15 May, 1918.) 


1. Vendor and Pur chaser——Consignment—Evidence——Prima Facie Case— 
Trials. 


Evidence that the purchaser of goods on consignment refused an ac- 
counting after demand made by the vendor, makes out a prima facie case 
in the latter’s action to recover the price, the defense being put upon the 
ground that the goods were unsatisfactory and that plaintiff had been 
notified they were held subject to his order. 

2. Limitation of Actions—Vendor and Purchaser—Consignment. 


The Statute of Limitations began to run when the relationship between 
the parties became adverse, in an action by the vendor to recover for 
goods sold and delivered on consignment. 


(719) AppraL by defendant from Cline, J., at the July Term 1917 of 
RANDOLPH. 

This is an action brought by O. H. Lucas, receiver of the Keystone 
Farm Machine Company, to recover the value of certain plows or 
cultivators consigned to the defendant in 1907 or 1908, which were 
guaranteed to do good satisfactory work. 

The action was commenced 5 July 1913. 

The defendant does not allege a counterclaim for breach of guaranty, 
but did offer evidence tending to prove that the plows or cultivators 
were unsatisfactory and that he notified the machine company in 1908 
that he held them subject to its order. 

The jury returned the following verdict: 

1. Were the cultivators in question shipped by the Keystone Farm 
and Machine Company to the defendant upon a consignment contract? 
Answer: “Yes.” 

2. Is plaintiff's cause of action barred by the Statute of er eenOD RS 
Answer: “No.” 

3. What amount, if anything, is the plaintiff entitled to recover of 
the defendant? Answer: “$100.” 

The first issue was answered by consent of parties, and the contro- 
versy was as to the Statute of Limitations. 

The defendant excepted to the parts of the charge on the Statute of 
Limitations. Judgment was rendered in favor of the plaintiff on the 
verdict, and defendant appealed. 


Bruce Craven and G. H. King for plaintiff. 
Hammer & Moser for defendant. 
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Per CurtamM. When it was admitted that the defendant received the 
property of the machine company on consignment in 1907 or 1908, and 
evidence was offered tending to prove that he refused, after demand, to 
account for the same, the plaintiff made out a prima facie case and his 
Honor could not do otherwise than deny the motion to nonsuit. 

The finding upon the plea of the Statute of Limitations depended 
upon the time when the relationship between the parties became ad- 
verse, the plaintiff contending it was in August, 1910, which was 
within three years of the commencement of the action, and the (720) 
defendant in 1908, more than three years, and this question 
was submitted to the jury under instructions free from error. 

No error. 





SB. ALEXANDER vy. AUTENS AUTO HIRE er at. 
(Filed 8 May, 1918.) 


Appeal and Error—Divided Court—~Alleyways—Obstruction—Judgments. 


On this appeal by both parties to an action between abutting owners on 
an alley, seeking to restrain defendants from obstructing it with a ecross- 
action to prevent plaintiff from maintaining a fence across it, the court is 
equally divided, one member not sitting or taking part therein, and the 
judgment of the Superior Court restraining the plaintiff from maintain- 
ing the gate and defendants from obstructing the alley is affirmed. 


CLARK, C.J., did not sit. 


Apprau by both parties from Webb, J., at the October Term 1917 
of MECKLENBURG. 

This is an action to restrain the defendants from parking automo- 
biles in or otherwise obstructing a certain alley, anda cross-action to 
prevent the plaintiff from maintaining a gate across or partly across 
the alley. | 

The plaintiff and defendants own adjoining lots in the city of Char- 
lotte, and there is a public garage on the lot of the defendants abutting 
on the alley. _ | 

Both parties claim title under Charles J. Fox, and in the deed under 
which the plaintiff claims the lot on which the plaintiff lives is con- 
veyed, and also another lot “now used as an alley,” twenty feet wide, 
which runs between the residence lot of the plaintiff and the lot of the 
defendants, and is the alley in question. 

Following the description of the alley in the decd there 1s the follow- 
ing reservation: “Reserving to the said C. J. Fox, his heirs and as- 
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signs, forever the right of using and occupying the said twenty feet of 
land as above described as a street.” 

Upon the trial the plaintiff tendered the following issues: 

1. Is the alleyway mentioned in the pleading a private alleyway? 

2. Has the owner of the servient tenement the right to erect gates 
and fences across the alleyway? 

His Honor declined to submit the issues, and the plaintiff excepted 
to the refusal to submit the second issue tendered. 

Judgment was then rendered restraining the plaintiff from maintain- 
ing gates across the alley, and restraining the defendants from parking 
automobiles in or otherwise obstructing the alley, and both parties 
appealed. 


(721) Juhan M. Alexander for plaintiff. 
Tillett & Guthrie for defendants. 


Per Curtam. The Chief Justice has declined to participate in the 
considcration of these appeals because of his relationship to the plain- 
tiff. The other members of the Court are unanimous in the opinion that 
there is no error in the appeal of the defendants, and being equally di- 
vided as to the correct disposition of the appeal of the plaintiff, both 
appeals must be affirmed under the precedents, which require a ma- 
tority of the Court to reverse a judgment of the Superior Court. 

Two members of the Court are of opinion that while the alley is not 
strictly a public one, as between the parties to the deeds and those 
claiming under them the right of using and occupying all of the twenty 
feet as a street is reserved in the deeds and, if so, the plaintiff cannot 
interfere with the use or occupation of any part of it by erecting gates; 
while the other two members of the Court are of opinion that the alley 
is a private way; that the defendants are only entitled to a reasonable 
use of it, and that the question ought to be submitted to a jury as to 
whether erecting gates by the plaintiff will unreasonably interfere with 
the rights of the defendants. 

Affirmed on both appeals. 


Cited: Jacobs v. Jennings, 221 N.C. 26; Basnight v. Basnight, 242 
N.C. 645. 
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PICKETT JONES v. PIEDMONT AND NORTHERN RAILWAY COMPANY. 
(Filed 8 May, 1918.) 


Railroads — Negligence—EHvidence—Nonsuit—Infants——Minors—Release 
—Damagies—Comparative Negligence—Trials. 

In this action the plaintiff, a section hand of defendant railroad com- 
pany, sues to recover damages for a personal injury received by jumping 
otf a loaded motor car, to start it by running and pushing it and then 
jumping thereon, under the order of the superior. There was a finding by 
the verdict that he signed a release during his minority, and, upon defend- 
ant’s motion to nonsuit, it is held that the evidence in the case was suffi- 
cient for the determination of the jury upon the issue of defendant’s 
actionable negligence, and also to sustain a recovery of damages under 
the doctrine of comparative negligence allowed by statute. 


Action, tried before Webb, J., at January Term 1918 of Gastron, 
upon these issues: 

1. Did the plaintiff, Pickett Jones, sign the release and receipt oif- 
fered in evidence? Answer: “Yes.” 

2. Was the plaintiff, Pickett Jones, 21 years old when he (722) 
signed the said release? Answer: “No.” 

8. Did the defendant by undue advantage procure the plaintiff to 
sign the release offered m evidence? Answer: “No.” 

4. Was the plaintiff injured by the negligence of the defendant, as 
alleged in the complaint? Answer: “Yes.” 

5. Did the plaintiff, by his own negligence, contribute to his in- 
jury, as alleged in the answer? Answer: “Yes.” 

6. What damage, if any, is the plaintiff entitled to recover? Answer: 
“$166.50.” 

From the judgment rendered defendant appealed. 


R. C. Patrick and P. W. Garland for plaintrff. 
Osborne, Cocke & Robinson for defendant. 


Per Curtam. The plaintiff, a boy under 21 years old, was injured 
while in employ of defendant as a section hand. In obedience to orders 
he jumped off a loaded motor car to start it by running and pushing it 
and then jumping on again, when he was thrown off and injured. 

There is sufficient evidence of negligence to justify the court in sub- 
mitting the issue to the jury, and, therefore, the motion to nonsuit was 
properly overruled. 

The jury found plaintiff guilty of contributory negligence and evi- 
dently considered the same in diminution of damages under the statute. 
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The four exceptions to tne charge relate to the issue of negligence 
and are without merit. The judge submitted the case to the jury un- 
der instructions in line with the settled decisions of this Court. 

We find 

No error. 





STATE v. EMANUEL RODERICK, Jnr. 
(Filed 3 April, 1918.) 


Homicide—Murder—-Evidence—Trials—Questions for Jury. 

Evidence that the prisoner, on trial for murder of his wife who was 
expected to return home from a visit to relations and friends, stated she 
would return “home that morning, and there was going to be hell to 
play”; that he, as soon as she returned and entered the house, cursed and 
abused her, and said he was going to kill her, and the fatal shot was 
fired fifteen or twenty minutes later: Held, sutficient of premeditation 
and deliberation to sustain a verdict of murder in the first degree. 


AppEAL by defendant from Devin, J., at the September Term 1917 
of New Hanover. 
(723) The prisoner appeals from a sentence of death pronounced 
upon a verdict of guilty of murder in the first degree. 


Attorney-General Manning and Assistant Attorney-General Ue 


for the State. 
No counsel for defendant. 


Per Curiam. No brief has been filed for the prisoner, but as it is 
a capital case we have nevertheless carefully examined the record. 

The deceased, who was the wife of the prisoner, was killed on 20 
July 1917, by a pistol shot wound near the center of the forehead. 

The evidence for the State tends to prove that the deceased was on 
a visit to relations from Wednesday preceding the killing until Fri- 
day, the day of the killing, when she returned home; that on the day 
of the killing the prisoner said “his wife was coming home that morn- 
ing, and there was going to be hell to play”; that the wife of the 
prisoner brought to her home some bundles and a half-bushel of clams; 
that the prisoner began cursing and abusing her as soon as she entered 
her home; that she started to get the clams to take in the house and 
the prisoner said, ‘You need not bring them damn clams in here; they 
will never do you any good. God damn you, J am going to kill you 
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anyhow”; that the fatal shot was fired by the prisoner fifteen or twenty 
minutes later. | 

The absence of provocation, the conduct of the prisoner, and his 
declared purpose to kill preceding the killing furnish evidence of pre- 
meditation and deliberation, which was submitted to the jury under 
instructions free from error. 

The only exceptions are to parts of the charge which foNow numer- 
ous precedents in this Court. 

We find no error in the record. 

No error. 


Cited: S. v. Hammonds, 216 N.C. 75. 





(724) 


STATE v. CLARENCE DAVIS. 
(Wiled 22 December, 1918.) 


1. Homicide—Evidence—Intoxication—Cursing. 

Upon the trial. for a homicide, where the evidence tended to show that 
the prisoner was beaten in a drunken row by his associates, then went 
to a house near by, got his pistol, and, returning, shot and killed the de- 
ceased, evidence as to whether he was cursing before the altercation took 
place is immaterial. 


2. Appeal and Error—Homic ide—Prejudice—Harmless Error. 

An unanswered question ruled out wpon the trial will not be held as 
reversible error, especially when from the nature of the evidence adduced 
and the admissions respecting the answer no prejudice to the ape 
was likely to have resulted. 


3. Homicide—Evidence-——Self-defense—Character of Deceased—Circum- 
stantial Evidence. 
-, Where, upon a trial for homicide with a pistol, there is no evidence of 
self-defense, and the evidence is not circumstantial, evidence of the char- 
acter of the deceased for violence is properly excluded. 


4. Courts—Discretion—Excluding Witnesses—Witness Remaining. 
It is within the discretion of the trial jJudgeto permit a witness who 
had remained in court when the others had been excluded from the court- 
room to testify. Lee v. Thornton, 174 N.C. 288, cited and applied. 


5. Instructions—Intoxication—Appeal and Error, 

Where the defendant on trial for murder in the second degree has been 
convicted of manslaughter and has received full benefit of the defense of 
intoxication under the court’s instruction, a reference therein to uncon- 
sciousness by voluntary drunkenness for ihe purpose of illustrating the 
eharge will not be held as error. 
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6. Homicide—Deadly Weapon—Malice—Presumptions. 


The law presumes malice from the killing of a human being with a 
deadly weapon and places the burden upon the defendant to satisfy the 
jury as to any matter of mitigation or excuse. 


7. Homicide—Self-defense—Cooling Time—Evidence. 

Where the evidence tends only to show that the defendant, after having 
been beaten by his associates, went to a near-by house and immediately 
returning with a pistol shot and killed the deceased, the question of self- 
defense does not arise and that of “cooling time’ was not relied on. 


8. Homicide—Evidence—Questions for Jury—Trials. 


' Where there is conflicting evidence as to whether the deceased was 
killed by a pistol shot of the defendant, or met his death from another 
source by being stabbed with some Sharp instrument, the question is for 
the jury under a proper charge from the court. 


9. Appeal and Error—Instractions—Contentions——Objections and Excep- 
tions. 

Objection to an erroneous statement of a party’s contention should be 
called to the attention of the trial] judge at the time so that he may have 
an opportunity to make the proper correction, and an exception thereto 
otherwise taken will not be considered on appeal. 


10. Appeal and Error-——Technical Error—New Trials. 


A new trial will not be granted on appeal for a technical error of the 
trial court when it clearly appears that it was not substantial and could 
not have affected the result. 


CLARK, C. J., coneurring. 


(725) Inpicrmenr for the murder of Lewis Shew, tried before 
Carter, J., and a jury, at August Term 1917 of W1LKEs. 

Defendant was convicted of manslaughter, sentenced to three years 
imprisonment and appealed. 

On Sunday afternoon, 22 October 1916, the defendant had gone to 
the home of Isaae Clark for a visit, and later went to the home of 
Mrs. Lucy Clark near-by. At about dark the deceased Lewis Shew 
and two brothers and a man named Porter came down the road in 
the direction of Mrs. Clark’s “hollering and cursing.” Mrs. Clark went 
out and asked them to go away; defendant and Julius Clark then 
went out to where the boys were. Defendant gave the Shew boys some 
liquor, and Porter complained that he had been slighted. Defendant 
then started toward Porter with the bottle, whereupon Porter knocked 
him down, jumped on him and beat him. Defendant then went back 
to the home of Mrs. Clark and said to her son, “Julius, give me my 
gun; those boys have not treated me right.” He then went back to 
the scene of the fight. One witness stated: “Just after defendant left 


N.C] SPRING TERM, 1918. 769 
STATE v. DAVIS. 


the house I saw a pistol in his hand. He went back up the road towards 
the granary or lumber house I spoke about awhile ago; he passed by 
me, went up there and met up with the other boys, and the pistol fired. 
I can’t say which one of the boys was closest; | don’t know who it 
was; I don’t know whether I heard Davis or Shew say anything before 
the pistol fired or not. The pistol fired three or four times, I could not 
say which. Clarence Davis fired the pistol. He was three or four steps, 
or about that distance, from either one of these boys when the pistol 
fired. After the pistol fired I saw one of them kind of go down. At that 
time I heard some cursing, and heard some one say, “God damn him, 
he has killed my brother and I am going to let him lay down by the 
side of him and die too!” | 

There was evidence of medical experts that the death was caused by 
2a gun-shot wound in the right breast, going through the lung and the 
right cavity of the heart, and that the wound might have been caused 
by a long sharp, round instrument, but there was no evidence that such 
an instrument had been used. 

Simon Peyton Shew, brother of deceased, testified that with his 
brothers and Porter he was coming toward Mrs. Clark’s house when 
the defendant and Julius Clark eame up to them in the road. Defend- 
ant offered them some liquor, and Porter complained because he had 
not been offered any; then he knocked defendant down and got on top 
of him. After they were parted, defendant went to Mrs. Clark’s house 
and returned with a pistol and shot deceased. The witness then stated: 
“T caught the gun and it fired out through the field; the next time I 
caught it and jerked it out of bis hand and hit him with it.... 

After I hit Clarence Davis a lick or so I went and looked at (726) 
Lewis, and he drew up a little bit. I saw ‘he was dead and went 
back and hit Clarence Davis several times.” 

There was much conflicting evidence as to details, but none as to 
the fact of the homicide, and all showed that it resulted from a drunk- 
en brawl in which all the participants were more or less intoxicated. 


Attorney-General Manning and Assistant Attorney-General Sykes 
for the State. 
John R. Jones and Hackett & Gilreath for defendant. 


Waker, J., after stating the case: The defendant contended that 
he did not kill the deceased, but that he was shot by someone else, 
present at the time of the killing and who had a pistol of smaller cali- 
bre than the one he earried, and offered evidence, including medical 
testimony, as tothe nature and extent of the wound, to prove his con- 
tention. During the trial he entered numerous exceptions to the rul- 
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ings of the court, as many as sixty-three in all, but has abandoned 
twenty-eight of them; and of those that are left there are several which 
are pointed to the same question, and we will, therefore, consider them 
in groups. There are some of them so plainly irrelevant or immaterial 
as not to require separate discussion, and others taken to rulings which, 
if erroneous, were manifestly harmless, though we do not mean to 
imply that they were erroneous. 

We will consider and discuss those which are vital or substantial, 
and make only brief reference to some others which could not have 
affected the result even if there had been error. 

1. Whether the defendant was cursing or not before the altereation 
took place was immaterial. It was contended by the State that he was, 
and the evidence offered could throw no light upon the question 
whether—after he had gone to the house and got his pistol, and then 
returned to the place of the homicide—he fired his pistol and killed the 
deceased. There was no evidence that he had cursed up to the time 
when he was knocked down by Porter, who thought that he had been 
slighted when a bottle was being passed around. There was nothing 
to show that, until he was so assaulted, the defendant had acted other- 
wise than as a peaceable man. His guilt turned upon what he did from 
that time until the deceased was shot and killed. 

2. The exclusion by the court of the question as to what a witness 
for the State had said during an examination of him and other State 
witnesses by defendant’s counsel, with the permission of the court, is 
not reversible error, because it does not appear how the witness would 

have answered it, or that his answer would have been favorable 
(727) to defendant; but, on the contrary, there is strong presumption 

that he would have answered it unfavorably, and counsel ad- 
mitted that if he did so they would not offer evidence to contradict 
him. It would not be fair to the State or to the witness, if we should 
permit him to be thus discredited by the mere form in which the ques- 
tion is asked, without some assurance that he will admit the econ- 
tradiction, or conflict, between his present testimony and his former 
statement. But it sufficies to say that we are not informed as to what 
his answer would be. Under he circumstances, and with the admissions 
stated in the record, the defendant could hardly have expected him to 
say that he had contradicted himself, or, what is more, that he was 
prejudiced by the ruling. Jenkins v. Long, 170 N.C. 269, seems to be di- 
rectly applicable, and shows that there was no reversible error because 
no prejudice, and there are other cases to the same effect. Hollifield v. 
Telephone Co., 172 N.C. 714; Rawls v. R.R., ibid., 211; McMillan v. 
RK. R., vbid., 853. This covers the five exceptions relating to this ques- 
tion. 
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3. The questions as to the character for violence of Lewis Shew, 
the deceased, and Ernest Porter, were incompetent, because the evi- 
dence was not circumstantial, nor was there any showing that the de- 
fendant fired the pistol in self-defense. S. v. Turpin, 77 N.C. 473; S. v. 
Exum, 138 N.C. 599; S. v. Banner, 149 N.C. 519; S. v. Blackwell, 162 
N.C. 680. 

It was said in S. v. Banner, supra: “The exceptions to the rule that 
the character of the deceased cannot be put im evidence are: (1) When 
there is evidence tending to prove that the homicide was committed in 
self-defense; (2) when the evidence is wholly circumstantial and the 
character of the transaction is in doubt,” citing S. v. Turpin, supra; 
S. v. Byrd, 121 N.C. 688; S. v. McIver, 125 N.C. 646. 

As to whether the witness G. Miller, who remained in court after 
an order had been made excluding witnesses, should be permitted to 
testify as to what oecurred at the coroner’s inquest, was a matter 
within the sound discretion of the court, the exercise of which is not 
reviewable here. We so held at the last term of this Court in Lee v. 
Thornton, 174 N.C. 288, where the question is fully considered and 
many authorities cited. In that case the witness was excluded by the 
court while here the State was allowed to examine him. See, also, S. v. 
Hodges, 142 N.C. 676, and 8. v. Lowry, 170 N.C. 730, where it is 
said, at page 734: “The prisoners also except because, after the court 
had made an order that no witness for the State or for the prisoners 
should be allowed in the courtroom during the trial, a witness for the 
State who remained in the courtroom was permitted to testify. The 
prisoners moved for a nonsuit on that ground, and also to set aside 
the verdict, and excepted to the denial of these motions. But it 
is a matter in the discretion of the court whether such witness (728) 
shall be examined or not. 12 Cyc. 547. The same point was made 
in S. v. Hodges, 142 N.C. 676, and it was held that this was a matter 
which rested in the discretion of the presiding judge. The same ruling 
was made in S. v. Sparrow, 7 N.C. 487, and Purnell v. Purnell, 89 N.C. 
42, and is stated as settled law in the text-books. 1 Greenleaf Ev., 
secs. 431 and 432 and notes, and 2 Bishop New Criminal Proceedings 
(2 Ed.), secs. 1191 to 1193a.” 

It was contended by the defendant in Lee v. Thornton, supra, that 
the court could not exclude the witness and thereby deprive him of his 
constitutional right to have the witness heard by the jury, but in this 
case the court did what the defendant insisted in that case 1t was le- 
gally right to do. So that, in any view of the ruling, the court in this 
case was correct. 

4, Exceptions as to the reference of the court in its charge to uncon- 
sciousness produced by voluntary drunkenness should be disallowed, 
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as this was said merely for the purpose of illustration, and to properly 
discriminate between unconsciousness caused by the prisoner’s volun- 
tary act, and that not so caused. The judge distinctly charged as to 
the mental condition which would excuse the act of killing, when he 
said: “It would be sufficient for him to show that he was in a state 
of unconsciousness or insanity caused by the blow inflicted upon him,” 
but what the defendant did and said after he had received the blow 
was so thoroughly inconsistent with such a state of mind as to render 
this excuse for the homicidal act inadmissible. S. v. English, 164 N.C., 
at p. 512; S. v. Murphy, 157 N.C. 614; S. v. Shelton, 164 N.C. 513. 
The defendant has had the full benefit of the contention that he was 
unconscious or not in such astate of mind ‘that he could premeditate 
or deliberate or form any criminal intent, if that was material under 
the authorities just cited, as he was not tried for murder in the first 
degree, and was convicted only of manslaughter, where no specific in- 
tent is required to constitute the crime as in the higher felony of mur- 
der in the first degree. The doctrine is fully explained in S. v. Murphy, 
supra, and S. v. Shelton, supra. 

5. There are many objections to the charge, but none of them, in our 
opinion, is sound. The court instructed the jury fully as to every phase 
of the case upon which there was evidence and explained the law fully 
and clearly. It is a familiar rule that when the State has shown that 
the defendant killed the deceased with a deadly weapon, the burden 
shifts to him, and he must satisfy the jury as to any matters of miti- 
gation or excuse, or the jury should convict him of murder in the 
second degree, as the law in such a case implies the malice. The charge 

as to the several degrees of homicide and as to the burden of 
(729) proof was strictly in accordance with precedents. S. v. Brittain, 

89 N.C. 481; S. v. Simons, 154 N.C. 197; S. v. Rowe, 155 N.C. 
436; S. v. Yates, 1bid., 450, and S. v. Heavener, 168 N.C. 156. Besides, 
the conviction was of manslaughter, and the question of malice is not 
involved in that crime. But, if the verdict had been one for murder 
in the second degree, we think the charge upon malice with reference 
to that degree of the homicide, was quite favorable to the accused, as 
the judge referred to his former instruction and finally placed the 
burden to show it upon the State. The defendant surely has no reason 
to complain. 

There was really no element of self-defense. After the defendant 
went to the house and got his pistol and then returned to the field of 
combat, he assumed the character of an aggressor as the evidence 
shows. He could easily have avoided another conflict, and instead of 
acting in self-defense, the proof tends to show that his motive was one 
of revenge, or of satisfaction, for the supposed wrong inflicted upon 


N.C] SPRING TERM, 1918. 773 


STATE wv. DAVIS. 


him, the question of cooling time not being presented, asin S. v. Mer- 
rick, 171 N.C. 788. The case, therefore, was not within the rule stated as 
to the nature and extent of the right of self-defense in S. v. Barrett, 
132 N.C. 1005; S. v. Blackwell, 162 N.C. 672, at 6838; S. v. Johnson, 
166 N.C. 392, at 395, cited by the learned counsel of the defendant. 

The exeeptions to the instructions as to the nature of the wound, 
whether inflicted by a pistol or long and sharp instrument, as bearing 
upon the question whether the defendant actually killed the deceased, 
cannot be sustained, as these matters were for the Jury and were sub- 
mitted to them under proper instructions. If the judge failed to state 
the contentions of the defendant properly, ‘his attention should have 
been directed to the error at the time, so as to afford opportunity for 
correction. McMillan v. R. R., 172 N.C. 853. Even if there is technical 
error, courts will not reverse where it clearly appears that it is not 
substantial and could not have affected the result. Goins v. Indian 
Training School, 169 N.C. 737; Elhott v. Smith, 173 N.C. 265. 

Some of the objections in this case are purely technical in charac- 
ter, and, while we do not think any error is made to appear, yet, 1f 1t 
had been, in the respect alleged, we are satisfied that no harm has 
resulted and that there is nothing to justify a belief that, except for 
the error, the verdict would have been different from what it 1s. Gowns 
v. Indian Training School, supra; Elliott v. Smith, supra; Schas v. 
Assurance Co., 170 N.C. 420. We have given full and careful consid- 
eration to the record and the argument of the learned counsel, and have 
found no reason for disturbing the judgment. 

No error. 


Criark, C.J., concurring: In S. v. Craine, 120 N.C. 601, it was (730) 
held, approving Smith, C.J., in S. v. Grady, 83 N.C. 683, and 
Ruffin, C.J., in S. v. Stanton, 23 N.C. 424, that on an appeal from a 
conviction of a lesser degree of homicide upon an indictment for mur- 
der, if the case is sent back for a new trial, “it would be had for the 
offense of murder in the first degree, as charged in the indictment.” 
This case has been cited and approved on this point in S. v. Groves, 
121 N.C. 568; S. v. Freeman, 122 N.C. 1016; S. v. Matthews, 142 N.C. 
622. The same is held in Trono v. U. S., 199 US. 521, which “has re- 
viewed the authorities and sustained the principle that a new trial 
in a capital case goes to the whole case, regardless of the former ver- 
dict.” S. v. Matthews, supra. 

It may, therefore, be well for the prisoner that he has escaped a 
new trial, for there is evidence that after leaving the fight he procured 
the deadly weapon and returned expressing his intention to use it. If 
the jury should find, and there is evidence to justify it in so finding, 
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that there was sufficient “cooling time,” this would warrant, on an- 
other trial, a verdict of murder in the first degree, or at least murder 
in the second degree. As it is, the conviction is only of manslaughter 
with a punishment of three years in the State’s Prison. 

Possibly the prisoner may not have fully considered the fact that 
the result of a new trial might have been less favorable to him. 

This was a drunken row in which one man was killed and several 
were badly injured. It is rarely that a homicide is brought on appeal 
to this Court in which intoxicating liquor was not the cause of the 
slaying of a fellow being. The people of the State in 1907 by 44,000 
majority decided to put an end to the traffic and numerous statutes 
have been passed since by the Legislature to cure defects which have 
been found by the courts, from time to time, to prevent the efficient 
execution of the law. The Federal Government has since passed a 
statute conferring full power upon each State to prevent the importa- 
tion of hquor from other States as well as its manufacture and sale in 
its own orders, and an amendment tothe United States Constitution 
has passed to apply to the whole Union and is now pending adoption 
by the requisite number of States. 

The enormous profit in the violation of our statutes alone stands 
in the way of the prevention of crime caused by this illicit traffic. It 
rests with the officials of the State and counties by an efficient execu- 
tion of the law to prevent such lamentable occurrences as that pre- 
sented in this record. 


Cited: S. v. Johnson, 176 N.C. 723; Manufacturing Co. v. Building 
Co., 177 N.C. 106; S. v. Keefer, 177 N.C. 116; Bank v. Wysong & 
Miles Co., 177 N.C. 292; S. v. Beal, 202 N.C. 270; S. v. Taylor, 213 


N.C. 523. 





(731) 
STATE v. EARL NEVILLE. 
(Filed 21 February, 1918.) 


4. Constitutional Law—Criminal Law—Evidence—Identification. 

Testimony that defendant was placed for identification in the same 
relative position to a witness as the perpetrator was seen by her just 
before committing a criminal offense is not objectionable as forcing the 
defendant to give evidence against himself in denial of his constitutional 
rights; and the fact that the witness was not so certain of the identity 
on the day the crime was committed goes only to her credibility, which 
is for the determination of the jury. 
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2, Evidence—lImprecssions. 

Where relevant testimony has been introduced by the State that the 
prisoner’s hat or cap had been found in witness’s kitchen, which would 
require the unlatching and opening of the door, it is incompetent for 
the prisoner to ask the witness, not an expert, if she thought she would 
have heard any one there, as such would be only the impression of the 
witness and not the statement of a fact. 


3. Evidence—Character— Witnesses. 

Where a character witness for a witness for prisoner has stated that 
he had not heard any one say anything about the character of the wit- 
ness, the exclusion of a question as to whether he had heard his charac- 
ter discussed is not erroneous or to prisoner’s prejudice, the witness 
afterwards testifving as to good character. 


4, Evidence—-Character—Witnesses—Specific Statements — Cross-Hxami- 
nation. 

Proof of character of a witness must be elicited by general questions, 
and not by specific statements of the witness as to what another person 
has said respecting it; and a party may not ordinarily cross-examine his 
own witness upon the subject. 

5. Criminal Law—Evidence—Corroboration—Appeal and Error—Harm- 
less Error. 

Testimony of the husband of the prosecutrix in a criminal action that 


he told the officer, “I believe you have got the right man”: Held, ecompe- 
tent as corroborative in this case and harmless in any view of it. 


6. Instructions—Contentions—Appeal and Error—Objections and Excep- 
tions—Harmless Error. 

Where upon trial of a criminal action the judge has properly charged 
the jury on the presumption of prisoner’s innocence and the burden of 
proof required of the State, his statement, if erroneous, of defendant’s 
contention, not properly objected to, that the question of prisoner’s 
identification arose from a mistake of the prosecutrix and not from 
false testimony, is not reversible error. 


Brown, J.. concurring: WALKER, Hoke, and Atren, JJ., concurring therein. 


Appra by prisoner from Connor, J., at October Special Term 1917 
of WAKE. 

The prisoner was convicted on an indictment for rape and (732) 
upon the sentenee of death being imposed, appealed. 


Attorney-General Manning and Assistant Attorney-General Sykes 
for the State. | 
W. B. Jones and A. T. Shaw for prisoner. 


Ciark, C.J. The prisoner was charged and convicted of rape com- 
mitted upon Mrs. Sybil Sealey at her residence in the suburbs of the 
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city of Raleigh on the night of 19 September 1917. She testified that 
she was alone with her three young children about 11 o’clock at night, 
her husband not being at home. It is unnecessary to narrate the details 
further than to point the exceptions of law which are presented for our 
consideration. 

The counsel for the prisoner, in the argument here, presented with 
ability and forcefully the objections urged in behalf of their client. 
But after giving full consideration to their argument, we are convinced 
that the prisoner has had a fair trial and that there is no just ground 
for exception. 

The exception chiefly pressed is that the prisoner was taken to the 
home of the woman assaulted the day following the crime and placed 
in a position at the window which corresponded to the position in 
which the party committing the crime, according to the testimony of 
Mrs. Sealy, was standing just prior to the commission of the crime. 
And in that position he was identified by her. The argument for the 
prisoner is that being placed in such position he was forced to furnish 
evidence against himself in violation of his constitutional rights and 
privileges. This proposition, however, has been repeatedly decided 
against such contention in this and other Courts. S. v. Holt, 218 US. 
245. 

It was no more a violation of the constitutional rights of the pris- 
oner to present him to Mrs. Sealy for identification in the place where 
the perpetrator stood than to make him stand up in court for the same 
purpose. Indeed, it was fairer to him to present him to her amid the 
surroundings where the occurrence took place. Moreover, unless she 
identified him there was no ground to hold him in jail. The correct- 
ness of her identification was a matter for the jury. 

In S. v. Graham, 74 N.C. 646, Judge Rodman, for the Court, said: 
“The first exception is because the judge permitted the officer who had 
the prisoner in custody to testify that he made the prisoner put his 
foot in the tracks found in prosecutor’s field, and that his foot fitted 
the tracks perfectly. It is argued that to make the prisoner put his 

foot in the track was procuring evidence by duress, and the 
(733) case of S. v. Jacobs, 50 N.C. 259, is cited. The object of all 

evidence is to elicit the truth. Confessions which are not volun- 
tary, but are made either under the fear of punishment if they are not 
made, or in the hope of escaping punishment if they are made, are not 
received as evidence, because experience shows that they are liable to 
influence by those motives and cannot be relied on as guides to the 
truth. But this objection will not apply to evidence of the sort before 
us. No fears or hopes of the prisoner could produce the resemblance of 
his track to that found in the cornfield. This resemblance was a fact 
calculated to aid the jury and for their consideration. 
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“Evidence of this sort is called by the civilians ‘real evidence,’ is 
always admissible, and is of greater or less value according to the cir- 
cumstances. In Best on Evidence, sec. 183, the following instances of 
its value are given: ‘In a case of burglary, where the thief gained ad- 
mittance into the house by opening the window with a pen-knife, which 
was broken in the attempt, and a part of the blade leit sticking in the 
window frame, a broken knife, the fragment of which corresponded 
with that in the frame, was found in the pocket of the prisoner. So, 
where a man was found killed by a pistol, the wadding in the wound 
consisted of a part of a printed paper, the corresponding part of which 
was found in the pocket of the prisoner. In another case of murder, a 
patch on one knee of the prisoner’s breeches corresponded with an im- 
pression found on the soil close to the place where the murdered body 
lay. In a case of robbery the prosecutor, when attacked, struck the 
robber on the face with a key, and a mark of a key with correspond- 
ing wards was visible on the face of the prisoner, etc. Similar instances 
might be cited indefinitely. The exception, however, is that the officer 
made the prisoner put his foot in the track in order to test the re- 
semblance. It has been seen that this could not alter the fact of the 
resemblance, which is the only matter that would have weight in 
evidence.” 

In S. v. Thompson, 161 N.C, 238, the following testimony was found 
to be admissible: “Clifford Fowler, witness for the State, testified in 
regard to the tracks found outside the window and to following them 
to the house of the prisoner. He stated that when the coroner’s Jury 
was at the house of the deceased, the prisoner went to the house with 
his gun and was put in the tracks, and that the prisoner was of suf- 
ficient height to have fired the gun. He was then asked, “Tell how the 
prisoner acted in taking these measurements,’ to which witness an- 
swered: ‘I like not to have got himup there. He didn’t want te go 
there at all.’ 

“Q. What did hedo? A. Some one handed meagun. I took him 
around to the window and handed him the gun. I said, ‘Sam, 
get up there; I want to see if you are high enough to do the (734) 
shooting.’ I said, ‘You must take the gun.’ He did, and stepped 
up and put the gun over his shoulder. I said, ‘Put it to the shoulder 
just like you were going to shoot it.’ He fetched the gun up and did 
like this (witness crouches down). He put his feet within 3 or 4 inches 
of the track. I said, ‘Measure it and put your gun up there.’ The gun 
looked like it might have been that distance, about 7 inches from the 
window. | 

“Q, State to the jury, after he put it on his shoulder and pointed, 
if you got behind and sighted to see where it sighted with reference 
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to where deceased was sitting. A. It was on a line, and the shot was 
on the line. 

“The testimony of the constable giving the result of the observation 
of the pirsoner standing at the window and pointing his gun in the 
direction in which it is known that the deceased was at the time he 
was shot, is a physical fact or condition as to which he could testify 
as in the case of the comparison of shoes and footprints. Wigmore on 
Ev., sees. 2263, 2265.” . 

S. v. Graham, supra, was approved in 8S. v. Mallett, 125 N.C. 725, 
which on writ of error was approved by the United States Supreme 
Court in 181 U.S. 589, which United States decision is printed in 128 
N.C. 619. The above and other cases are cited with approval in S. v. 
Lowry, 170 N.C. 733, 734. 

Exception on this ground was not taken of the trial, but in our dis- 
cretion we have permitted it to be entered here and argued. 

The prisoner’s counsel also urged that when the prisoner was pre- 
sented to Mrs. Sealey the same night the crime was committed, she 
was not so positive of his identity, but the next day a, crowd being 
present, she identified him fully. This was a matter for the Jury and 
was doubtless fully argued before them by his able counsel. The fact 
that when presented to her the first time she was not so clear as to 
the identity of the prisoner certainly is not a matter of which the 
prisoner can complain. It was to his interest and not to his harm that 
this matter was brought out. What she said on both occasions was 
eompetent to elaborate or contradict her testimony of identification 
of the prisoner at the trial. 

Zilphia Jones, the witness for the prisoner, at whose house they 
found the hat or cap alleged to be worn by the prisoner at the time 
the crime was committed, testified regarding the premises where she 
lived and stated that ‘nobody could have gotten in at the kitchen un- 
less they had unlatched the door and pushed it open.” The counsel 
for prisoner then proposed to ask this question: “Do you think you 
would have heard anybody there?” The court sustained the objection 

by the State and excluded the question. The witness had not 
(735) qualified as an expert, and there was no ground to except her 

from the general rule that witness may testify only to facts. 
S. v. McLaughlin, 126 N.C. 1080. She was not expressing an impression 
created on her mind as to what she saw (S. v. McDowell, 129 N.C. 
524), but was asked simply an abstract question as to what she thought 
as to the extent to which sound could be heard at that place. Besides 
there is not set out what answer the witness would have given nor 
its relevancy. S. v. Rhyne, 109 N.C. 794. This and several other excep- 
tions are abandoned by being omitted in the brief. Rule 34, 164 N.C. 
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Exception 2 is that a witness on being asked as to the character of 
Olivia Baucom, a witness for the prisoner, stated that he had never 
heard any one say anything about her character. Counsel then asked 
“You never heard her character discussed?” The Court excluded this 
question, but the witness being further questioned stated that “Her 
character was good.” 

The court also properly excluded a question by prisoner to same 
witness as to character of Olivia Baucom: “What did you hear your 
sister say about her?” Proof of character must be elicited by general 
questions, but not by specific statements. S. v. Hairston, 121 N.C. 579. 
Nor can a party thus cross-examine his own witness. The other ex- 
ceptions down to 8 require no discussion and were doubtless taken out 
of “abundant caution.” 

Exception 8 is that the witness Sealey (the husband) testified that 
he had said to Captain Brown of the police, “I believe you have got 
the right man.” This was in corroboration of his testimony and in any 
view was harmless. Few of the other exceptions require any discussion 
for the case turned upon the testimony of the woman as to whether 
the crime was committed, and if so as to the identity of the prisoner. 
These were matters eminently for the jury. 

The court, in stating the contentions of the defendant’s counsel, said 
that he did “not understand that it is contended that Mrs. Sealey has 
knowingly and intentionally testified falsely as to the identification, 
but that she is mistaken. The defendant contends that upon all the 
evidence Mrs. Sealey is greatly interested, and naturally so, about this 
unfortunate episode,” etc. If the court erred in saying this, counsel 
should have asked him to state their contention correctly (S. v. Fogle- 
man, 164 N.C. 458), nor can we consider the exception now taken to 
the charge as to matters in regard to which the court was not asked 
to charge. 

The entire charge shows a careful regard for the rights of the pris- 
oner and reiterates at its close the following which had been previously 
stated in effect in the course of the charge: 

“In passing upon this evidence, I instruct you that you ought (736) 
to give full force and effect to the great principle which pre- 
vails in our criminal procedure that any and every man charged with 
crime is presumed to be innocent, thatis, from the very moment he 
is put on trial and up until you render your verdict, he is presumed to 
be innocent. The protection with which the law thus surrounds him 
can not be taken away from him until the State has satisfied you, 
thoroughly by evidence, beyond a reasonable doubt, of all the facts 
necessary to be found by the jury in order to establish the guilt of the 
defendant. Now, gentlemen, counsel have argued to you, and argued 
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to you correctly, that the law is that unless you are satisfied beyond 
a reasonable doubt of the guilt of this defendant, that you ought to 
return a verdict of not guilty.” 

After full consideration of all the exceptions, the Court finds no 
error. There was strong evidence of corroborating facts. 

And now, speaking for myself only, and not for the Court: In S. v. 
Trull, 169 N.C. 370, we called attention to the fact that the appeal 
ought to have been docketed at the preceding term, and that the con- 
sent to the extension of time by the solicitor “was an irregularity and 
was beyond his authority.” In this case, if the statute had been com- 
plied with, this appeal would have been docketed in time to have been 
heard at the “end of the docket” at last term. Rule VI, 164 N.C. 432 
(Anno. Ed.). 

Revisal, 591, requires that the statement of the case on appeal should 
be “served on the solicitor within 15 days,” who shall return the case 
with his exceptions, if any, “within 10 days,” and that the appellant 
“shall immediately request the judge to fix the time and place for set- 
tling the case, ‘who shall’ forthwith notify the attorneys, which time 
shall be not more than 20 days from the receipt of such request, and 
that at that time and place the judge shall settle and sign the case 
and file a copy in the office of the clerk, who shall within 20 days 
transmit the transcript to the Supreme Court.” The special term be- 
gan 8 October. The sentence and appeal were entered 13 October. 
With reasonable diligence, the case could have been docketed at last 
term in time to have been heard and disposed of at the call of the end 
of the docket, even if the entry “by consent 30 days to serve case and 
30 days to serve counter case” had been valid. 

But we have repeatedly held that the time fixed by the statute can- 
not be extended by the judge (Cozart v. Assurance Co., 142 N.C. 522, 
and cases cited; Gupton v. Sledge, 161 N.C. 218), and we intimated 
very plainly that it is not advisable that it should be done by counsel 
in civil cases and that the solicitor is without authority to extend the 

time any more than the judge could. S. v. Trull, supra. 
(737) Itis in the interest of Justice that criminal actions especially 

should be disposed of promptly. Speedy disposal of cases is 
recognized in Magna Carta as a right of the defendant. It is no less 
the right of the State in all criminal proceedings. If delay is necessary 
for a defendant to procure a fair trial before the jury, that is a matter 
vested in the discretion of the trial judge for which he bears the re- 
sponsibility if the delay is unnecessarily granted. But there can be 
no reason why after the trial there should be delay in settling and 
transmitting the case on appeal beyond the time allowed by law except 
the convenience of counsel, which cannot avail against the express and 
clear intent of the law. 
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On this occasion the prisoner, a negro, was charged and imprisoned 
for rape upon a responsible white woman in her little residence on the 
edge of Raleigh, where she was alone with her three little children. 
The Governor of the State was called out of his bed at midnight to 
face a crowd of men who were assaulting the jail in Raleigh to take 
the prisoner out and execute him summarily. Their motive was be- 
cause they feared that by the dilatoriness of justice, if not its uncer- 
tainty, the preventive and needed protection of prompt and certain 
punishment against such crimes would be lost. The Governor thought 
such was their motive, for he pledged those men that “a special term 
would be at once called, the man promptly tried and if found guilty 
beyond a reasonable doubt by a jury of 12 men, he should be promptly 
executed.” The Governor kept his word. A special term was at once 
called in the shortest time allowed by law. A judge from another dis- 
trict was sent here to hold the term. Grand jurors and jurors were 
called here at great inconvenience to themselves and the expense of 
the term was incurred to redeem the Governor’s pledge. The writer 
has not investigated nor does he seek to apportion or place the blame, 
but it is certain that the pledge was frustrated and the object of the 
extra term not attained. If the law in regard to time in settling the case 
had been observed, it would have been docketed and disposed of be- 
fore Court adjourned on 23 December. The trial began 8 October, and 
the appeal was taken 13 October. Two months and eleven days elapsed 
between those dates—which was ample time if the statute had been 
complied with in which to settle and send up the case on appeal. 

Courts are not above public criticism. Their officials are servants 
and agents of the people, and like the Centurion, they are“ under au- 
thority and law,” and not above it. The writer, like any other citizen, 
has a right to notice, and as Chief Justice of this Court it is his duty 
to call attention to any defects or inefficiency in the administration 
of justice. The object is not to censure any official but, as in Trull’s 
case, to prevent repetition of prejudicial delays in the courts. 

The Constitution prescribes that the Supreme Court has super- (738) 
visory power and control over the inferior courts, which makes 

this Court to a certain extent responsible if such defects as are brought 
to our attention are passed by unnoticed and therefore with our quasi- 
approval. 

Of what avail will any promise on such occasions be hereafter when 
the pledge of the Governor of the State, made in the Capital City, has 
thus amounted to nothing except useless expense to the public and 
added compensation to officials for the extra term? Such offenders need 
never fear speedy punishment and lonely women will have no protec- 
tion from the brute’s fear thereof. In view of such consequences, this 
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matter should not pass unnoticed. There is no desire to criticize any 
one official, for they must adjust the responsibility among themselves, 
but to condemn the fact. 

In S. v. Cameron, 166 N.C. 385-7, 1 called attention to the fact that 
the administration of justice in this State was dilatory and inefficient 
as regards capital offenses, with the result that in some years we had 
had twice as many criminals executed by lynch law as by the courts, 
and that we had annually according to the Attorney-General’s reports 
twenty times as many capital cases in this State in proportion to 
population as in London with its heterogenous population from all 
quarters of the globe, and that our percentage of homicides is greater 
even than in Sicily, notwithstanding its “Blackhand” and “Mafia.” I 
exonerated then, as I do now, my associates from any responsibility 
for thus discharging what I believed my duty. The facts I there stated 
are not denied. Since then throughout the country the State and 
American Bar Associations and many judges and law writers have felt 
the necessity of giving ear to the growing dissatisfaction with the 
courts and of discarding the technicalities and unnecessary delays 
which have brought them under criticism. 

There has been some slight betterment in the trial of capital cases in 
this State by some reduction in the enormous disproportion of per- 
emptory challenges which has always made it impossible with us to 
convict any man of a capital offense if possessed of influence and of 
means to retain influential counsel. 

The defect in this case has been in the usual “senatorial courtesy” 
which puts the convenience of counsel and officials above duty to the 
public. In this case, unlike the Trull case, there was notice to the 
public, and especially to the court officials that the Governor, by call- 
ing a special term, deemed that the public interests required prompt 
action and that if found guilty the prisoner should be promptly exe- 
cuted, which of course called for prompt review on appeal of any ex- 
ceptions of law taken at the trial. 

Nothing is more destructive of the social order than lynching; 

(739) nothing that is more completely anarchy than this taking hu- 

man life, not by authority of law. When the Emperor Galba was 

told by one of his adherents that he had slain the leader of an in- 

surrection against him, the stern Roman asked, “Who ordered you?” 

The prevalence of lynching in this State has been known to all men, 

outside of our borders as well as within, yet there are those who think 

it should not be mentioned by the courts because (in their opinion) it 

is little short of sacrilege to admit the inefficiency of officialdom which 
is responsible for 1t. 

Nothing can prevent some crime occurring, but promptness and cer- 
tainty of punishment can reduce it to a minimum. As long as human 
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nature is what 1t is, whenever men see that their courts do not repress 
crime by promptness and certainty of punishment, or believe that the 
pardoning power is overexercised, they will, on occasion of sufficient 
importance, take the law in their own hands, to secure the protection 
which the courts ought to give them. 

This brutal crime was committed on 19 September 1917, now more 
than five months ago, and the man whom the jury have found com- 
mitted the crime is still unpunished. The certificate of this opinion 
will not go down in regular course till the first Monday in March. 
The Governor, according to custom, may assign 30 days before execu- 
tion, which will take place, therefore, after nearly seven months delay. 
By the combined power of an illegal mob and the Governor a trial was 
had within a reasonable time, but this has had no effect on the dilatori- 
ness of the courts. There was no haste in the trial, and this Court has 
found no error was committed in its conduct. But an execution delayed 
for seven months does not produce the deterrent effect of promptness 
in the punishment of the guilty. 

The victim of this brutal crime was not the wife of a banker, a 
lawyer, or a rich man, with attendants around her to prevent the possi- 
bility of its occurrence. She, like many thousands of good women 
throughout the State, was left alone with her little children during her 
husband’s absence at his work. They need the protection of the terror 
of a prompt and speedy execution of the law. And that should not be 
withheld for the convenience of counsel or by the easy indifference of 
officials. 

As a Legislature is to be elected this year, it is a matter for their 
consideration whether regulations shall not be prescribed for the more 
prompt sending up of appeals in criminal cases, and this Court might 
prescribe regulations for the more immediate sending down the certifi- 
cate in cases of this kind, for the protection of the women of the State, 
and indeed in all capital cases. So necessary is promptness as a de- 
terrent of crime that in England an act of Parliament requires 
that the appeal in every criminal case must be docketed within (740) 
ten days after trial, and ordinarily the court renders its decision 
in less than 20 days and in murder cases usually in much shorter time. 
Even in Germany the law requires that the argument on appeal in 
criminal cases must be had in the higher court within a fortnight after 
the verdict and the opinion is always promptly delivered. 

Besides the solicitor was not required to take the full time allowed 
him to serve his counter-case of 10 days, nor was the judge required 
to take 20 days to set a time to settle the case on appeal, nor was the 
clerk required to take 20 days in which to transmit the transcript to 
the Supreme Court. These were the limits. The clerk cannot withhold 
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and presumably did not hold the case back for prepayment of his 
costs. S. v. Nash, 109 N.C. 822. If the case gets up to the Supreme 
Court by economy of the time allowed, 1t would have been heard at 
that term. This is fully discussed in Caldwell v. Wilson, 121 N.C. 424. 
The appellant had no power to prevent its being docketed for “An 
appeal is deemed docketed when the transcript is received by the 
Clerk of this Court. It then becomes a record of the Court, not subject 
to control of parties or counsel.” Brafford v. Reed, 124 N.C. 345. 

During the unnecessary delay of this case, on 12 January 1918, in 
this county, another rape upon a white woman by a negro was com- 
mitted. It is probable that if there had been prompt action in regard 
to this case the subsequent crime would not have been committed. If 
punishment does not deter from crime, why impose a capital sentence 
at all? 

Crimes of a capital nature are always committed under some power- 
ful influence, and the occurrence of lynch law proves that the judg- 
ment of the common sense of the people is that the terror of prompt 
investigation and punishment of the guilty is necessary as a deterrent. 
We must either accept Iynchings as a permanent evil or prevent it, like 
other countries, by making the courts prompt and efficient in the pun- 
ishment of crime. 

To prevent any possible criticism attaching to my brethren, I repeat, 
in the language of the great Apostle to the Gentiles, that “These things 
I say for myself, and not by commandment.” 

For the Court let it be entered that after a careful review of all the 
exceptions of the prisoner, we find 

No error. 


Brown, J., concurring: I concur in the opinion of the Court ren- 
dered by the Chief Justice upon the matters of law presented upon the 
record, and am clearly of opinion that no error was committed upon 
the trial in the Superior Court that justifies us in directing another 

trial. 
(741) With entire deference for the opinion of others, I do not 
think that the record discloses that there has been any justi- 
fiable delay in docketing the appeal in this Court or that the learned 
judge of the Superior Court who presided at this trial, or the diligent 
and able solicitor for the State have been guilty of any negligence or 
dereliction of duty whatever. 

As the case was tried last October, under our statute the appeal 
was properly taken to the succceding term of the Supreme Court, 
which is the present term. By consent of counsel for the prisoner, it 
was advanced and argued five weeks in advance of the regular call of 
the Seventh District. 
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The solicitor could not compel the prisoner’s counsel to docket the 
appeal until the present term, and this Court could not properly issue 
a writ to compel such docketing in advance of the date fixed by law. 

If however, the appeal had been docketed here at last term, it could 
have been then heard, but there is no law compelling such advanced 
docketing that I am aware of. 

I am further of opinion that the solicitor has the right to consent to 
the enlargement of time within which to serve a case on appeal. I do 
not understand that Trull’s case decides to the contrary. It holds that. 
the solicitor has no right to consent to a postponement of the docketing 
of an appeal in the Supreme Court beyond the time fixed by law. 

Formerly the statement of the case on appeal in criminal actions 
was prepared by the judge (S. v. Randall, 88 N.C. 611), but it is now 
provided by statute (Revisal, sec. 3277) that “the appeal shall be 
perfected and the case for the Supreme Court settled as provided in 
civil actions.” 

This change in the law makes it necessary to serve the case on ap- 
peal on the solicitor personally, as “the solicitor represents the State 
in criminal prosecutions and the statement of cases on appeal in such 
cases should be submitted to him for acceptance or objection,” S. v. 
Cameron, 121 N.C. 572. | 

The solicitor may agree to a case on appeal detrimental to the 
' cause of the State, and the judge cannot correct it, as held in S. v. 
Chaffin, 125 N.C. 664, in which Clark, J., says: ‘The case on appeal 
was agreed upon by the solicitor and the counsel for the defendant. 
Such being the case, there is no ground for action by the judge (S. v. 
Cameron, 121 N.C. 572; The Code, sec. 1234), nor for a certiorari to 
correct the case by the judge’s notes of the evidence on file; nor to 
permit the judge to correct the case.” 

With such absolute control over the statement of the case on appeal, 
it would be very remarkable if the law denied to the solicitor 
the right to agree to an enlargement of the time when necessary (742) 
to properly make up such case. He has the same power as 
counsel in civil cases, and their right to agree to such extension of 
time has never been questioned. Pell’s Rev., sec. 591, and cases cited. 

Why then question the right of the solicitor? It is derived from the 
same statute. 

The existence of the power is necessary to protect the interests of 
society and of the State, as the solicitor cannot expect an extension 
of time if hecannot grant it, and if the solicitor is always held 
to ten days within which to serve his counter-case, the case of the 
defendant may be served on him at the beginning of a busy term when 
he could not give it attention during the ten days without neglecting 
other duties. 
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Again, there has been no delay. The appeal is here as soon as it 
would have been if no provision of the statute had been waived, and 
no extension of time granted. The prisoner was sentenced to death on 
13 October 1917; the papers for settlement of case on appeal reached 
the judge on 8 December 1917, and the case was settled on 18 December 
1917, showing a period of 67 days from the time the appeal was taken 
until the case was settled. 

Under Revisal, see. 591, the defendant had 15 days within which 
to serve his case; the solicitor 10 days to serve counter-case; the de- 
fendant 15 days to send the papers to the judge; the judge 20 days 
within which to fix its time for settling a case. The clerk of the Su- 
perior Court is allowed 20 days within which to transmit the tran- 
script to this Court (Revisal, 592), making a total of 80 days given 
by the State within which to docket case here. This would have brought 
the record to this Court on 2 January 1918, some 10 days after its 
adjournment at Fall Term, 1917. 

It cannot be justly charged that public officials are derelict in their 
duty when their acts are well within the statute enacted for their 
direction. 
~ I know from long experience on the Superior Court bench something 
of the exacting nature of the duties of that office and how little time 
judges and solicitors have to make up cases on appeal, a very difficult 
and tedious character of work. In this case I think the judge and the 
solicitor acted well within the authority conferred on them by law, 
and 1 know they acted conscientiously and with a desire to serve the 
best interests of the State. 

They, too, have been elected by the people, to whom they are re- 
sponsible, not to this Court, and our supervisory Jurisdiction over other 
courts is restricted by the Constitution (Art. 4, sec.8) to the issuing 

of remedial writs for which no application has been made, and 
(743) does not extend to the right to condemn public officers without 

notice and when they have not been heard and cannot defend 
themselves. 

That our Superior Court judges and solicitors do their full duty 
is shown by the records of our courts and the manner in which business 
is dispatched in them. There is no unreasonable delay in the trial of 
criminal cases in North Carolina. On the contrary, there are few, if 
any, States in the Union where they are more rapidly disposed of. 

I am authorized to state that Justices Walker, Hoke, and Allen 


concur in this opinion. 


Cited: Bradley v. Manufacturing Co., 177 N.C. 155; 8. v. O’Neal, 
187 N.C. 24; S. v. Godette, 188 N.C. 503; S. v. Brodie, 190 N.C. 557; 
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S. v. Hickey, 198 N.C. 48; S. v McGee, 214 N.C. 186; S. v. Tilley, 239 
N.C. 250, 251. 








STATE vy. JAMES LITTLE, 
. (Filed 22 December, 1917.) 


1. Contempt—Courts—Powers. 

Revisal, secs. 939 et seg., regulating proceedings “for contempt and as 
for contempt,” confer on courts all the inherent powers to attach for con- 
tempt that were recognized by the common law as essential to the due 
and orderly exercise of their jurisdiction and functions. 


2. Same—Definition. 

The power conferred by Revisal, secs. 989 et seqg., on courts to punish 
for contempt, etc, includes all cases of disorderly conduct, breaches of 
the peace, noise and other disturbance near enough and designed and rea- 
sonably calculated to interrupt the proceedings of the court then engaged 
in the administration of the State’s justice and the dispatch of business 
presently before it. 


3. Same—Witnesses. 

The power of a court to attach for contempt, etc., includes its protec- 
tion to all officers of the court, jurors, attorneys, and others who in the 
line of their official duty are assisting the court in the present dispatch 
of its business, and to all witnesses who are in attendance under sub- 
poena to give evidence in causes pending before it. 


4, Same—Assault on Witness—Summary Punishment. 

Where the defendant in a criminal action has assaulted the State’s 
principal witness during the term and before trial, for the purpose of 
hindering or delaying the administration of justice by the court, he is in 
direct contempt thereof, without right of appeal, trial by or to demand 
that his hearing be removed to another judge for determination. The 
distinction between proceedings “as for contempt” pointed out. 


5. Contempt—Findings—Evidence—Appeal and Error. 
Where the judge has found sufficient facts to attach the defendant for 
direct contempt of court, upon imposing punishment therefor, will not be 
disturbed on appeal. 


6. Same—Courts—Jurisdiction——Habeas Corpus—Appeal and Error—Cer- 
tiorari. 

Where a defendant punished for direct contempt contends that a legal 
right has been denied him, and it is made to appear that the court was 
without jurisdiction of the cause or power to impose the sentence, his 
remedy is by habeas corpus proceedings, taken to the Supreme Court, if 
necessary, by writ of certiorari. 
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(744) ATTACHMENT for contempt, heard before Long, J., at July 
Criminal Term 1917 of RicHMonp. 

On notices issued, the court heard the evidence submitted on affi- 
davits; made full and pertinent findings of fact, which are spread upon 
the record, and thereupon adjudged defendant guilty of contempt and 
imposed a fine and imprisonment. 

Defendant excepted and appealed. 


Attorney-General Manning and Assistant Attorney-General Sykes 


for the State. 
O. L. Henry and F. W. Bynum for defendant. 


Hoke, J. It appears from the findings of fact which accompany 
the case on appeal and are a part of it that, at the criminal term afore- 
said, indictments were pending against defendant for illegal traffic 
In spirituous liquors and that a brother of defendant, Hector Little, 
was also indicted for similar offenses, and that a principal witness 
against these defendants was one W. E. Reynolds; that on Tuesday 
night of the term about 9 P. M., before the trial of the cases, at a 
cafe in the town of Rockingham, near the court house and near the 
hotel where the judge was staying, the said witness was violently as- 
saulted and severely injured by the present defendant as the witness 
was endeavoring to go from the cafe to his boarding house, the brother 
Hector and a young man named Morgan, who was driving the car of 
defendant, being the only persons present at the time. 

In regard to the person actually guilty of the assault, the purpose 
and motives prompting the same and some of the circumstances inci- 
dent to the enquiry, the findings of the court are as follows: 

From all the evidence the court finds asa fact that the defendant 
Little is the person who assaulted Reynolds, who was a witness against 
him; and the court also finds as a fact that his object and purpose 
was to defeat or impair and prejudice and delay the rights and reme- 
dies of the State in the indictments against him in which Reynolds 
was witness against him, and the court finds, also, the fact that his 
acts and conduct did tend to impede and hinder and interfere with 

the rights and remedies of the State and caused the court to 
(745) delay in the transaction of the business at this term of the 

court, and to impair the respect and authority for the pro- 
ceedings of this court. That after respondent made the assault on 
Reynolds, during the term, respondent was tried in two of the cases 
against him, and was convicted and sentenced in one case and acquitted 
in one, and two others were continued. His brother, Hector Little, was 
tried in one case for retailing, also, and was convicted and sentenced. 
Reynolds was a witness against both of them. 
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“The court finds that the defendant has been guilty of contempt of 
the court and of its lawful orders, process, and proceedings, and it so 
adjudges respondent to be in contempt of court and adjudges that he 
pay a fine of $100 and that he be imprisoned in the county jail for a 
period of thirty days.” 

There was ample evidence to support such findings, and we are of 
opinion that the court correctly adjudged the defendant guilty of di- 
rect contempt and administered summary punishment for the offense. 

It is thus far understood and has been not infrequently decided that 
our statute, Revisal, ch. 17, secs. 939-945, inclusive, regulating pro- 
ceedings “for contempt and as for contempt,” purports to confer on 
the courts all the inherent powers to attach for contempt that were 
recognized by the common law as essential to the due and orderly 
exercise of their jurisdiction and functions. In re Brown, 168 N.C. 417; 
Ex parte McCown, 1389 N.C. 95; Ex parte Schenck, 65 N.C. 366. 

And in McCown’s case, supra, itis held that “The provision of sec- 
tion 939 of said chapter, subsecs. 1 and 3; Code of 1883, sec. 648, were 
broad enough to extend to and include, and did include, all cases of 
disorderly conduct, breaches of the peace, noise, or other disturbance 
near enough and designed and reasonably calculated to interrupt the 
proceedings of a court then engaged in the administration of the State’s 
justice and the dispatch of business presently before it.” 

McCown’s case was one where a citizen, angered because he consid- 
ered a sentence just imposed upon a prisoner convicted of manslaugh- 
ter was too light, forthatreason made an assault on the presiding 
judge at his hotel during a recess of the court and before adjourn- 
ment. The judgment, imposing summary punishment for contempt, 
was upheld, not so much because the assault was made on the person 
of the judge, but because, on the facts presented, it was a breach of 
the peace designed and calculated to impede, embarrass, and obstruct 
the present administration of the State’s justice in causes then pend- 
ing before the court and a perusal of that well-considered case and 
many of the authorities cited will show that the position extends its 
protection to all officers of the court, jurors, attorneys, and others who 
in the line of official duty are assisting the court in the present dispatch 
of its business and to all witnesses who are in attendance under 
subpoenas to give evidence in causes pending before it. S. v. (746) 
Moore, 146 N.C. 653; In re Gorham, 129 N.C. 481; In re Deaton, 

105 N.C. 59; 8. v. Mott, 49 N.C. 449; Hx parte Summers, 27 N.C. 149; 
Commonwealth v.. Dandridge, 2 Va. Cases, 408; Cartwright’s case, 
114 Mass. 230; S. v. Stewbe, 3 Ohio C.C. 383; In re Healy, 53 Vt. 694; 
People v. Wilson, 64 Ill. 195; Ex parte McLeod, 120 Fed. 130; U. S. 
v. Anonymous, 21 Fed. 761; U.S. v. Patterson, 26 Fed. 509; Ex parte 
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King, 7 Vesey 315; Ex parte Barrow, 8 Vesey 535; Williams v. Johns., 
2 Dickens 477. 

Thus in U. S. v. Patterson, case of an assault on an attorney, Ham- 
mond, J., said: “The principle protects parties, jurors, witnesses, the 
officers of the court and all engaged in and about the business of the 
court, even from the service of civil process while in attendance, etc.” 

And the present Chief Justice, in his concurring opinion in Gorham’s 
ease, said: “The Constitution, Art. 4, sec. 12, provides: ‘The General 
Assembly shall have no power to deprive the Judicial Department of 
any power of jurisdiction which rightfully pertains to it as a coordinate 
department of the Government.’ If the General Assembly had express- 
ly enacted that such acts as are here found to have been committed by 
the respondents, could not be punished by the courts, 1t would have 
been a nullity as an attempt to deprive the judiciary of a power which 
has belonged to it from the remotest antiquity, and which has never 
been denied to any other court, and which is an inherent power neces- 
sary to the very existence of any authority inthe courts. If the mo- 
ment a juror passes out of the court room, hired lobbyists in the pay 
of powerful and wealthy suitors can take them in charge, suborn them, 
bribe them, slecp with them, treat them, and snap their fingers with 
importunity at the court, then indeed the judiciary is worse than 
‘exhausted.’ It will not avail that the parties can be tried for ‘embrac- 
ery’ at the next term, if all the judge can do is to make a mistrial. The 
injuries done and the contempt of the court is most fully shown by 
preventing a trial at this term. The contempt could not be more direct 
or palpable if a band of armed men had followed the jury to the ecurt 
house with threats of violence if their verdict was unfavorable, and 
had stood just outside the door to execute punishment if disappointed. 
It 1s equally a contempt of court whether a man meets a juror just 
outside the court room with a bribe ora bludgeon in his hand. If the 
court cannot prevent either because not done within the court room, 
the administration of justice is no longer free. The independence of 
the judiciary no longer exists.” 

The fact that several of the North Carolina authorities were in pro- 
ceedings ‘‘as for contempt,” under some special provisions of the stat- 
ute on that subject, does not impair or in way interfere with the pow- 

ers of the court to deal summarily in cases coming also within 
(747) the sections appertaining to direct contempt. And the same con- 

siderations which justify the imposition of summary punishment 
afford the basis for our devisions to the effect that in cases of this 
character breaches of the peace, noise, or other disturbance directly 
tending to interrupt the proceedings of the court, neither an appeal nor 
trial by jury nor, as a matter of right, a removal of the hearing be- 
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fore another judge is permissible. It would present a humiliating ex- 
hibit of helplessness if a court, holding a term and engaged in the 
present dispensation of the State’s justice, could have its attorneys as- 
saulted, its jurors bribed, or its subpoenaed witnesses intimidated or 
beaten and find its orders made in the effort to protect them and to 
enforce respect and obedience to its authority, stayed till they could be 
reviewed on appeal. The statute, Revisal, sec. 939, recognizes that no 
appeal shall be allowed in such cases and our decisions are to like 
purport. In re Brown, supra; Ex parte McCown; Ex parte Deaton. 

No more should there be a trial by jury or a removal before another 
judge as a matter of right. Speaking to this question in Brown’s case, 
the Court said: “While it is understood with us that in mere matters 
of procedure and in courts below the Supreme Court which comes un- 
der the influence of a special constitutional provision, the question 
presented may be to some extent regulated by legislation, it is also 
held that both as to direct and constructive contempts the trial is 
properly had by the court without the intervention ofthe jury. and 
usually by the court against which the offense has been committed. 
... The power in question is conferred to enable a court to command 
respect and obedience, and it would go far to weaken and, in case of 
direct contempt, would well-nigh destroy it if the occasion of its 
present exercise would have to be referred for decision to some other 
tribunal or agency.” And it is in no sense the denial of a constitutional 
right that a jury trial is refused in such cases. 

In Brown’s case the Court said further: “At common law, the power 
of courts of record of general jurisdiction to punish for contempt, and 
in certain instances by summary procedure, has existed time out of 
mind, as said by Judge Blackstone, ‘as far as the annals of the law 
extend,” and by C. J. Wilmot,in King v. Alman, 8 State Trials, 538, 
quoted in McCown’s case, supra: “The power which the courts in 
Westminister Hall have of vindicating their own authority is coeval 
with their first foundation and institution; it is a necessary incident to 
every court of justice, whether of record or not to fine and imprison 
for a contempt of the court acted in the face of it (1 Vent. 1), and the 
issuing of attachments by the Supreme Courts of Justice in West- 
minister Hall for contempts out of court stands upon the same im- 
memorial usage as support the whole fabric of the common law; 
it is as much the lex terrae and within the exception of Magna (748) 
Carta as the issuing any other legal process whatever. I have 
examined very carefully to see if I could find out any vestiges or 
traces of its introduction, but can find none; it is as ancient as any 
other part of the common law; there is no priority or posteriority to 
be discovered about it, and therefore it cannot be said to invade the 
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common law, but as act in alliance and friendly conjunction with every 
other provision which the wisdom of our ancestors has established for 
the general good of society.” 

Well might the Massachusetts Court, therefore, in Cartwright’s case, 
supra, say that “summary procedure in their cases is in accord with 
the law of the land,” within the meaning of our declaration of rights, 
and when a person, as in this instance, is guilty of “breach of the 
peace, noise or other disturbance, directly tending to interrupt the pro- 
ceedings of a court holding a term forthe administration of the law, 
they may be summarily punished instantly and without further in- 
vestigation if it occurs in the presence and view of the court, and on 
notice to show cause and proper proof had if further evidence is re- 
quired, and in neither case is an appeal or trial by jury allowed.” Hz 
Parte Terry, 128 US. 289. | 

If a defendant, in such ease, has reason to believe that a legal right 
has been denied and it is made to appear that the court was without 
“Jurisdiction of the cause and was manifestly without power to impose 
the sentence complained of, the same may be inquired into on habeas 
corpus proceedings, removed to this Court if necessary by writ of cer- 
tiorari.” In re Holly, 154 N.C. 163. | 

The defendant having been adjudged guilty of direct contempt, 
and by reason of unlawful conduct tending to “interrupt and hinder 
the proceedings of the court and to impair the respect due to its au- 
thority,’ no appeal hes from the sentence imposed upon him, and this 
will be certified that the same may be duly enforced by process issuing 
from Superior Court. 

Appeal dismissed. 


Cited: In re Fountain, 182 N.C. 53, 54; S. v. Hooker, 183 N.C. 767; 
Luther v. Luther, 234 N.C. 482. 





STATE v. AVERY BEAN. 
(Filed 22 December, 1917.) 


1. Intoxicating Liquors—Possession—Statutes——Prima Facie Case—Pre- 
sumptions—Instructions—Burden of Proof. 

Upon a trial for violating the prohibition laws of the State, when evi- 
dence is conflicting as to whether the defendant had in his possession at 
any one time a gallon or more of spirituous liquor, which is made prima 
facie evidence of its violation by chapter 44, Laws of 1913, the presump- 
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tion of innocence remains with the defendant throughout, with the burden 
on the State to show the fact of the possession or of the forbidden pur- 
pose; and a charge by the court that the defendant must prove to the satis- 
faction of the jury that he did not have it for sale, if he had it in his 
possession, is reversible error. 


2. Instructions — Confiicting Charge — Intoxicating Liquors — Burden of 
Proof—Appeal and Error. 


A charge of the court to the jury erroneously requiring the defendant to 
show that his possession of a gallon or more of spirituous liquor was not 
for forbidden purposes is not cured by an instruction elsewhere correctly 
given, and the conflicting instructions constitutes reversible error. 


CrarKk, C. J., dissenting. 


Indictment for unlawful retailing spirituous liquors, tried (749) 
before Justice, J., at August Term 1917 of CaLDWELL. 

There were counts in the bill for having in possession certain 
spirituous and vinous liquors in quantities greater than three gallons 
for the purposes of sale, contrary to law, and for receiving liquors, etc., 
in quantities greater than one quart, etc. 

There was verdict of guilty, and defendant, having duly excepted, 
appealed. 


Attorney-General Manning and Assistant Attorney-General Sykes 
for the State. 
W.C. Newland and M. N. Harshaw for defendant. 


Hoxe, J. Chapter 44, Laws 19138, provides that it shall be unlaw- 
ful for any person other than druggists or medical depositories, duly 
licensed, to have in their possession for the purposes of sale spirituous, 
vinous or malt liquors, and makes the possession of one gallon of 
spirituous liquors at any one time prima facie evidence of a violation 
of this section of the statute. 

On the record, there were facts in evidence permitting the inference 
that defendant had in possession at one time more than one gallon of 
spirituous liquors, and in reference thereto the court charged the jury 
as follows: “If the defendant did not have it in his possession, that 
ends it. He was not guilty; but if he had it in his possession when the 
officer went up there, then the law says that constitutes a prima facie 
case, that he had it in his possession for sale, and it devolves upon the 
defendant to prove to the satisfaction of the jury that he did not have 
it for sale.” 

To that part of the charge which says “It devolves upon the defend- 
ant to prove to the satisfaction of the jury that he did not have it for 
sale,” the defendant excepted. 
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We think the exception is well taken. The power of the Gencral As- 
sembly to enact legislation of this character is fully established with 
us. S. v. Barrett, 1388 N.C. 630. 
(750) In construing this and other statutes of like kind, however, our 
Court has often held that while the guilty purpose may be in- 
ferred from the fact of possession established, and the court should 
instruct the jury to consider the evidence in view of the artificial 
weight given to such possession, the presumption of innocence 1s also 
present, and if on the entire testimony thereis reasonable doubt of 
the defendant’s guilt, either as to fact of the possession or of the for- 
bidden purpose, the defendant should be acquitted. S. v. Wilbourne, 
87 N.C. 529; S. v. Woodley, 47 N.C. 276. 

His Honor in the closing portion of his charge gave recognition to 
this position, but not sufficiently so to correct the error indicated, which 
appears in the body of the charge more than once, and presents a case 
on conflict of instructions which entitles defendant to a new trial. 

In a ease at the present term (Vanderbilt v. Chapman), Associate 
Justice Allen quotes with approval from Horton v. R. R., 162 N.C. 
455, as follows: “In any view of the charge of the court, there are con- 
flicting instructions on material points and, under such circumstances, 
this Court should direct another trial. Wiliams v. Hard, 118 N.C. 481.” 

The present ease is further controlled by our recent decision of S. v. 
Wilkerson, 164 N.C. 4382-36-38. And under the principles of that de- 
cision and the others cited, the defendant must be awarded a new trial. 

While we fully recognize that our prohibition policy as expressed in 
the valid statutes of the State should be enforced, we are also well as- 
sured that the rights and liberties of an independent and well-ordered 
citizenship are of supremest importance to our social and political life, 
and that the safeguards established for their preservation and protec- 
tion should at all times and under all circumstances be jealously main- 
tained. 

New trial. 


Cuark, C.J., dissenting: It is with the greatest reluctance always 
that I dissent from the views reached by my brethren. In the matter of 
the prohibition of the sale of intoxicating liquors and the measures 
necessary for its enforcement the will of the people of this State has 
been expressed by a referendum and by a succession of statutes, cach 
more and more searching in its nature as the necessity to procure effi- 
cient enforcemnt appeared. The United States Congress has also ex- 
pressed its determination to aid in the enforcement of such laws, and 
since the Wilson Act was construed into innocuous desuetude by a de- 
cision of the Federal Supreme Court more stringent acts have been 
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passed, including the recent Reed-Smoot or “Bone-Dry” law, and stil! 
more lately by the submission to the States of a constitutional amend- 
ment. 

The basis of our entire government, State and Federal, is that (751) 
it expresses the will of the people; and when that has been made 
plain by statute after statute intended to make effective the enforce- 
ment of the laws against the sale of intoxicating liquors, the courts, 
who are merely the agents of the people as fully as legislatures or Con- 
gress or the State and Federal executives, should construe these stat- 
utes to execute the evident intent of the law-making body ‘‘to repress 
the evil and advance the remedy.” The execution of such law should 
be effective, disregarding as far as possible all evasions set up by the 
ingenuity of counsel who, of course, represent their chents, and not the 
will, however clearly expressed, of the Legislature. 

Laws 1918, ch. 44, provides that it shall be unlawful for any person 
other than druggist or medical depositories, duly licensed, to have in 
their possession for the purpose of sale any spirituous, vinous or malt 
liquors, and makes the possession of more than one gallon of spirituous 
liquors at any one time prima facie evidence of the violation of that 
statute. 

Judge Justice charged on this occasion as follows: “If he (the de- 
fendant) did not have it (the liquor) in his possession, that ends it. 
He was not guilty; but if he had it in ‘his possession when the officers 
went up there, then the law says that constitutes a prima facie case 
that he had it in his possession forsale, and it devolves upon the de- 
fendant to prove to the satisfaction of the jury that he did not have it 
for sale. You have heard the testimony of the defendant bearing upon it 
and counsel contending upon the question of having it for sale,so that, 
in the first place, if you find that he had this liquor in ‘his possession, 
then that. would constitute prima facie evidence of guilt, that would be 
prima facie to call for testimony from the defendant, and the ques- 
tion upon all the testimony with that presumption of the law applying 
is, Has the State shown you beyond a reasonable doubt that he had 
it for sale? If it has, it is your duty to convict. However, if the State 
has not so satisfied you, it is your duty to return a verdict of not 
guilty.” | 

It would seem that this is a substantial compliance with the formula 
generally used. This was the summing up and conclusion of the charge 
and could not be misunderstood by the jury. 

It has been said by Mr. Justice Walker at this term in S. v. Orr, “The 
charge must always be viewed as a whole and considered in the re- 
lation of each part to every other part.” This has been cited and ap- 
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proved by Brown, J., in Hargis v. Power Co., ante, 31. Besides, this 
wholesome doctrine has been announced in many other cases. 

The expression “beyond a reasonable doubt” is not a fetish that is 

superior to the power of legislation to change it, which it has 
(752) done in very many instances by making the proof beyond a 

reasonable doubt or admission of a certain state of facts prima 
facie evidence of guilt, thus throwing upon the defendant the burden 
of satisfying the jury that such prima facie evidence was not true, 
and on failure of the defendant to do this the jury, under the statute, 
should bring in a verdict of guilty. 

From time immemorial it has been held that when willful killing 
with a deadly weapon is shown or admitted, the law presumes malice, 
and the defendant is guilty of murder unless matters in defense of 
mitigation are proven to the satisfaction of the jury. That doctrine 
is what the Legislature applied in this case to the offense of retailing 
liquor contrary to law, and it cannot be contended even that it is un- 
constitutional for the Legislature so to enact. Similar statutes have 
been passed as to many other offenses because in the opinion of the 
Legislature the efficient administration of justice required this to be 
done, and have always been held valid. 

In a very able opinion in S. v. Barrett, 1388 N.C. 680, which has been 
cited and approved in many cases cited in the Anno. Ed., it was held 
that Laws 1910, ch. 434, which made “the possession of liquor in a 
quantity more than one quart prima facie evidence of having it for 
sale’ was valid because “the Legislature hasthe power to change the 
rules of evidence and declare that certain facts or conditions, when 
shown, shall constitute prima facie evidence of guilt.” 

Connor, J., in that case cited many authorities in this State and else- 
where to support his conclusion. This, however, was hardly necessary, 
for the rules of evidence are subject to be changed by the Legislature 
in whatever manner it deems necessary forthe suppression of crime, 
and such rules are more necessary to be rigorous as to some offenses 
than as to others, and of this discrimination the Legislature is the sole 
judge. 

S. v. Barrett has been cited and approved since in many cases, among 
them by Allen, J., in Drainage Commissioners v. Mitchell, 170 N.C. 
325, and by Walker, J., in S. v. Randall, ibid., 757. In Drainage Com- 
missioners Vv. Mitchell, just cited, Allen, J., cites sundry crimes as to 
which the proof or admission of a certain state of facts “shall consti- 
tute prima facie evidence of guilt,” the following: “Revisal, 3708, 
which makes the possession of a deadly weapon, named in the statute, 
about one’s person, prima facie evidence of concealment; the statute 
making the possession of more than one gallon of intoxicating liquors 
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prima facie evidence of having liquor for sale,” and states that there 
are many other statutes, both in criminal and civil matters, which ap- 
ply the same rule. 

The same legislation was upheld in an opinion by Walker, J., in S. 
v. Randall, 170 N.C. 757, upholding the validity of the “Search 
and Seizure Act,” which made the possession of more than one (753) 
gallon of spirituous liquor prima facie evidence of having it for 
sale. 

In Fortune v. Hunt, 149 N.C. 358, the Court held that when the law 
raises a presumption from a fact shown or admitted the burden to 
show the contrary rests upon the other side. To the same effect Smith- 
wick v. Moore, 145 N.C. 110. In Benedict v. Jones, 129 N.C. 470, the 
Court went so far as to hold that the presumption that a certificate of 
probate was correct could be overcome only by ‘clear, strong, and 
convineing evidence.” To the same effect, Lwmber Co. v. Leonard, 145 
N.C. 341, cited and approved by Mr. Justice Hoke in Odum v. Clark, 
146 N.C. 550, and also in Glenn v. Glenn, 169 N.C. 730. 

In this case, the jury found the defendant was in possession of the 
liquor contrary to law, beyond a reasnable doubt, for the judge 
charged them that if they did not so find, the defendant was not guilty. 
He also charged them, in the terms of the statute, that if they found 
this fact then it called for testimony from the defendant that he did 
not have it for sale (which was a matter resting peculiarly within his 
knowledge) and then added: “The question upon all the testimony with 
that presumption of the law applying is, Has the State shown you 
beyond a reasonable doubt that he had it for sale? If it has, it is your 
duty to convict. However, if the State has not so satisfied you, it is 
your duty to return a verdict of not guilty.” 

There was ample evidence to support the finding of the jury that the 
defendant had the liquor in his possession, and that beyond a reason- 
able doubt he‘had it forsale. Indeed a perusal ofthe evidence will 
show that the jury could not fairly have come to any other conclusion 
unless they intended “To distinguish and divide a hair betwixt south 
and southwest side.” 

There is more or less a disposition in some localities to evade the 
strict execution of the expression of the public will in the suppression 
of the illicit sale of intoxicating liquors, and the Legislature therefore 
has from time to time adopted more stringent measures to make the 
execution of the law effective, and one of these measures is that be- 
fore us, making the possession of such liquors prima facie evidence of 
an intent to sell. It is not for us to judge of the wisdom or necessity 
of such enactment, but to take the law as it is written by those em- 
powered to make the law. 
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The primary object of the criminal law is not to secure liberty or 
privileges, but to take them away from those who have shown a con- 
tempt of the law by violating it. The statute provides that when the 
jury find the defendant is in possession of more than the permitted 
quantity (which of course must be found beyond a reasonable doubt), 

itis prima facie proof of having it with intent to sell. If, as the 
(754) court construes it, the jury must further find beyond a reason- 

able doubt that the defendant had the intent to sell, this is an 
express contradiction of the statute and the Legislature passed it with- 
out effecting anything. The intention of the law-makers was plain 
that the possession of the forbidden article should be prima facie evi- 
dence of the intent, and that the intent did not need to be proven, 
but it was incumbent upon the defendant to negative the prima facie 
case. If this was not the purpose of the statute, why was it enacted? 
The construction placed upon it by the Court leaves the matter exactly 
as it was before the statute was passed. 


Cited: S. v. Baldwin, 178 N.C. 697; S. v. Helms, 181 N.C. 569; S. v. 
Hammond, 188 N.C. 607; S. v. Bryant, 245 N.C. 647. 








STATE v. JOHN R. HERRON. 
(Filed 22 December, 1917.) 


1. Bigamy — Criminal Law — Defense — Divorce—Judgments—Constitu- 
tional Law—Residence—Fraud. . 

Where a marriage has been contracted in this State and a party thereto 

who has married in another State, but resides and cohabits here, and 

thereafter is indicted under ch. 26, Laws of 1913, amending Revisal, 

sec. 3361, and offers in defense a divorce granted in the other jurisdiction, 

it is not in contravention: of the “full faith and credit” clause of the Fed- 

eral Constitution, and may be shown in the courts of our State that the 

residence required by the laws of such other State was not acquired in 

good faith, but in fraud, and that the decree therein was therefore void. 


2. Bigamy—Criminal Law—Defense—Divorce—Evidence—Trials-——Ques- 
tions for Jury. 
Proof of a divorce granted in another State, upon a trial for bigamy, 
in our own courts is only evidence which should be submitted to the jury 
under proper instructions. 


8. Bigamy — Criminal Law—Defense—Divorce—Residence—lInstructions 
—Burden of Proof. , 

Where a decree of divorce in another State is solely relied on as a de- 

fense on a trial for bigamy which is attacked by the State for insufficient 
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residence in such other State, with supporting evidence, the defendant 
must satisfy the jury of the bona fide of his residence for the required 
time, but not beyond a reasonable doubt. 


4, Marriagc—Divorce—Residence. 

Where the laws of another State require that a party seeking a divorce 
must show a residence of twelve months preceeding the commencement of 
the suit, he may not obtain a bona fide domicile there by remaining a few 
days or weeks while spending practically all of his time in this State. 

5. Appeal and Error. 

Exception taken to three and half pages of the record of the judge’s 

charge is a “broadside attack” and will not be considered on appeal. 


ALLEN, J., concurring. 


AppraL by defendant from Lane, J., at July Term, 1917, of (755) 
BUNCOMBE. 


Attorney-General Manning and Assistant Attorney-General Sykes 
for the State. 
J.W. Haynes and Mark W. Brown for defendant. 


Clark, C. J. The defendant was convicted for the violation of the 
following paragraph which was inserted as an amendment in Revisal, 
3361, by chapter 26, Laws 1918: “If any person, being married, shail 
contract a marriage with any other person outside of this State, which 
marriage would be punishable as bigamous if contracted within this 
State, and shall thercafter cohabit with such person in this State, he 
shall be guilty of a felony and punishable as in cases of bigamy.” 

On the trial the defendant admitted that he was first married to 
Lizzie V. Hunsucker in this State, who is still living, and that he after- 
wards obtained a divorce in Georgia and was married to Stella Taylor. 
The court ruled that the admission in regard to the divoree was a mat- 
ter of defense to be proven by the defendant. He then put in evidence 
the transeript of a record from the Superior Court of Georgia purport- 
ing to be the record of the divoree proceedings of John R. Herron v. 
Lizzie V. Herron, and also certain sections of the laws of Georgia in 
regard to divorcee, and rested. 

The State offered evidence that the defendant had never been a resi- 
dent of Georgia, but had maintained his residence in this State; that 
he had married said Stella in Georgia and afterwards removed to this 
State, and they had lived as man and wife in Asheville. The defendant 
then offered depositions that he was a resident. of Georgia for twelve 
months preceding the beginning of divorcee proceedings, as required by 
the laws of that State. 
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Exceptions 1, 2, and 3 raise the question whether a decree of divorce 
can be attacked in a criminal action for bigamy in a State other than 
that in which the divorce was secured. In Haddock v. Haddock, 201 
U.S. 882, after an exhaustive review of the law in the several States 
as to the faith and credit to be given to a decree of divorce in another 
State, Chief Justice White said: “The mere domicile within the State 
of one party to the marriage does not give the courts of that State jur- 
isdiction to render a decree of divorce enforcible in all the States by 
virtue of the full faith and credit clause of the Federal Constitution 
against a nonresident who did not appear and was only constructively 
served with notice of the pendency of the action.” 

Chief Justice White, in classifying the States in respect to the degree 

of eredit which they accord to decrees of divorce in other States, 
(756) said that he would classify North Carolina among the States 

“which decline, even upon principles of comity, to recognize and 
enforce as to their own citizens within their own borders of divorce 
rendered in other States when the court rendering the same had juris- 
diction over only one of the parties,” but for a doubt derived from a 
suggestion in Bidwell v. Bidwell, 189 N.C. 402. An examination of that 
case does not show that North Carolina should be taken out of the class 
of States which decline to recognize the validity of a divorce rendered, 
in a court which had jurisdiction over only one of the parties. In that 
case the decree was rendered in South Dakota where both parties ap- 
peared personally and by counsel. 

In the Bidwell case our Court said: ‘Where neither party has a 
domicile in the State of the forum, such court having no jurisdiction of 
the subject-matter of the controversy, a decree of divorce is void 
though both parties may have appeared and voluntarily submitted 
themselves to the jurisdiction of the court.” 

The suggestion referred to by Chief Justice White so having created 
a doubt in his mind is the following paragraph in Bidwell v. Bidwell: 
“The better doctrine, however, now seems to be that where the domicile 
of the defendant has been acquired in good faith, and not in fraud or 
violation of some law of a former domicile, a divorce of this kind 
should be recognized as binding everywhere, certainly within the juris- 
diction of the United States, or any one of them.” 

But that suggestion does not conflict with the contention of the State 
in this case that the domicile in Georgia set up by the defendant was 
not a bona fide domicile, but was obtained by fraud, and not acquired 
in good faith as the defendant’s wife was only constructively served 
with process by publication. In the Bidwell case it is laid down that the 
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domicile must have been acquired “tn good, faith and not in fraud or 
violation of some law of a former domicile.” 

It necessarily follows, therefore, that when the defendant set up the 
defense of the divorce in Georgia, the State could allege and prove bad 
faith and fraud of the defendant in attempting to acquire a domicile in 
Georgia. In Andrews v. Andrews, 188 U.S. 14, it is said that a State 
may hold invalid “A decree of divorce procured by its own citizens, 
who while retaining their domicile in the prohibiting State have gone 
into another State to procure a divorce in fraud of the law of the domi- 
eile.” 

The defendant stresses the decision of S. v. Schlacter, 61 N.C. 520, 
which is not in point, for in that case the marriage was in New York, 
and in that State the divorce was obtained, and the second marriage 
was also in that State—that is, “the marriage, the divorce, and the sec- 
ond marriage were all effected in the same State and in conformity with 
the laws of that State,’ as stated in S. v. Schlacter, supra. 

In this case the first marriage took place in this State. The at- (757) 
tempted divorce and the second marriage oecurred in the State 
oi Georgia, and the parties thereafter lived together in this State in 
violation of the amendment to Revisal, 3361, above set out, so that the 
validity of the defense depends upon the bona fide of the alleged domi- 
cile in Georgia. 

In Harris v. Harris, 115 N.C. 587, it is held: “A decree of divorce 
obtained by a wife, resident in another State, without personal service 
of summons upon the husband is a nullity in this State.” To same 
effect in Bell v. Bell, 181 U.S. 175, which held that “The Court in 
Pennsylvania had no jurisdiction of the husband’s suit for divorce, be- 
cause neither party had a domicile in Pennsylvania, and the decree of 
divorce was entitled to no faith and credit in New York or in any other 
State.” That decision is based upon the evidence that the domicile of 
the husband in Pennsylvania was not bona fide and could not be in- 
quired into a subsequent action. 

In Streitwolf v. Streitwolf, 181 U.S. 179, it is said: “A judgment 
of divorce rendered in another State may be collaterally attacked by 
showing that the court was without jurisdiction either of the subject- 
matter of the suit or of the person of the defendant. Thus the validity 
of the decree may be overcome by proof that the parties were not domi- 
ciled within the territorial jurisdiction of the foreign court.” 

In Haddock v. Haddock, 201 U.S. 578, it is said: “It is elementary 
that where the full faith and credit clause of the Constitution is in- 
voked to compel the enforcment in one State of a decree rendered in 
another, the question of the jurisdiction of the court by which the de- 
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cree was rendered is open to inquiry. And if there was no jurisdiction 
either of the subject-matter or of the person of the defendant, the 
courts of another State are not required by virtue of the full faith and 
credit clause of the Constitution to enforce such decree.” | 

The Court has held in Arrington v. Arrington, 127 N.C. 197: “Tn 
all cases where the defendant is not served with legal notice, and not 
present 1 in person or by attorney, the original judgment in another State 
Is a nullity.” 

And in Miller v. Leach, 95 N.C. 229: “By virtue of the Conca 
tion of the United States and acts of Congress in pursuance thereof, the 
judgments of-other States are put upon the same footing as domestic 
judgments. They are conclusive of all questions involved in them, ex- 
cept fraud in their procurement, and whether the parties were properly 
brought before the court.” 
14 Cyc., 816 states: “If a foreign divorce is void because the court 
was without jurisdiction of the subject-matter or of parties, the decree 
is given no effect whatever in the courts of another State,” and cites to 
sustain the proposition Thompson v. State, 28 Ala., 12, which 
(758) held that a void divorce obtained in another State was no de- 
: fense to a prosecution for subsequent adultery, and Com. v. Bo- 
lich, 18 Pa. Co. Ct., 401, which held that a foreign divorce is no de- 
fense to a prosecution for desertion. 

When a divorce is set up as the sole defense to an indictment, as in 
this case, the invalidity of such defense is not a collateral matter, but a 
legitimate reply by the State directly impeaching the defense set up. 

“The courts of one State cannot determine the status of the citizens 
of another State. To give validity to a decree of divorce therefore at 
least one of the parties must be a resident of the State of the forum. 
Otherwise the courts of that State have no jurisdiction, and the decree 
will not be given extra-territorial effect.”” 14 Cyc., 816. 

‘In Thompson v. Whitman, 85 U.S. 457, it is held that the constitu- 
tional provision “does not prevent inquiry into the jurisdiction of the 
court by which a judgment offered in evidence was rendered. The 
record of a judgment rendered in another State may be contradicted as 
to the facts necessary to give the court jurisdiction, and if it be shown 
that such facts did not exist, the record will be a nullity notwithstand- 
ing it may recite that they did exist.” 

In this case the judgment does not so recite, and while the petition 
does state that the petitioner (the defendant Herein) had been a citizen 
of Georgia for twelve months, it is not even verified by his oath. The 
jury find “that sufficient proof has been submitted to our consideration 
to authorize a total divorce,” but this may have been erroneous con- 
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clusion of law or an erroneous finding of fact by the jury. Certainly 
it is not an estopped upon the State in this proceeding to prove the in- 
validity of the decree by showing, as the jury in this case have found, 
that in faet the defendant in the divorce was not a bona fide citizen of 
Georgia, and therefore the divorce now set up is invalid as a defense. 

Indeed, the defendant in his brief frankly says: ’The Supreme 
Court of the United States has held that the full faith and credit clause 
does not apply to actions for divorcee, and that the States alone have 
the right to determine what effect shall be given to the decrees of other 
States in this class of cases. Atherton v. Atherton, 181 U.S. 170; Had- 
dock v. Haddock, 201 U.S. 604.” 

' As to exceptions 4, 9, 11, and 18, the charge was proper, as otherwise 
a decree of divorce could have been alleged which was entirely fraudu- 
lent, and the Jury, though knowing this, would have been compelled to 
accept it. The mere offering of a decree of divorce does not prove it 
was valid. The court properly submitted this to the jury under the in- 
structions given. 

It was not error for the court to charge that the defendant must 

prove “to the satisfaction of the jury, but not beyond a reasonable 
doubt,” that he obtained a divorce after residence for the statu- 
tory period of twelve months in Georgia. The defendant espe- (759) 
cially stresses the concluding paragraph of the charge as follows: 
“Tf a reasonable doubt remains in your mind as to the guilt of the de- 
fendant, or he has satisfied you in other words that he had obtained 
a bona fide divorce after he had been a bona fide resident of that State 
for twelve months, why then you will return a verdict of not guilty.” 

The fact of the former marriage and of the cohabitation in this State 
under the second marriage both bemg admitted, the defendant was 
guilty unless he showed to the satisfaction of the jury that he had a 
valid divorcee, as alleged. The court told the jury that “the burden is 
upon the defendant to prove to the satisfaction of the jury, not beyond 
a reasonable doubt, but to the satisfaction of the jury, that he obtained 
such divorce while a resident of the State of Georgia for twelve months 
before bringing the suit there, provided the jury find that was the law 
of the State of Georgia at the time,” and added further, at the con- 
clusion, “if a reasonable doubt remains in your minds as to the eu of 
the defendant, ” to “return a verdict of not guilty.” 

The first marriage and the second echabitation with another woman 
during the lifetime of the first being admitted, the only way to raise a 
reasonable doubt in the minds of the jury is, as the court charged, for 
the defendant to prove “to the satisfaction of the jury, but not beyond 
a reasonable doubt,” that the defendant had obtained a-valid divoree— 
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that is, he must satisfy the jury of such fact—otherwise he was guilty 
beyond a reasonable doubt. 

Exceptions 6, 7, 8, and 12, in regard to domicile, cannot be sustained. 
The defendant could not leave this State, go to Georgia, remaining 
there a few days or weeks at a time, but spending practically all of his 
time in this State, and thereby obtain a bona fide domicile in Georgia. 

Exception 8 is to 3144 pages of the printed charge relating to more 
than twenty separate and distinct subjects. This is a “broadside attack” 
upon the charge, and cannot be considered. McKinnon v. Morrison, 104 
N.C. 354, and cases cited thereto in Anno. Ed.; S. v. Cameron, 166 
N.C. 879; 8. v. Wade, 169 N.C. 306. 

The defendant further cites S. v. Cutshall, 110 N.C. 538, and S. v. 
Ray, 151 N.C. 710, as authority, but it was to change the statute in 
that respect so as to embrace cases of this kind that the amendment 
was made to Revisal, 3361, by ch. 26, Laws 1913. The undisputed evi- 
dence shows that the defendant and Stella Taylor, after the second 
marriage, did cohabit and live together as man and wife, which was in 
violation of the statute unless it was shown to the satisfaction of the 

jury, but not beyond a reasonable doubt, that the divorce set 
(760) up as a defense was valid. 

This case was here before upon appeal from the conviction of 
the defendant, S. v. Herron, 173 N.C. 801, and fora second time the de- 
fendant has been found guilty by the jury. 

No error. 


AuLEN, J., concurring: In divorce proceedings, the marriage, relation 
is the thing in litigation, the res, and each State has exclusive jurisdic- 
tion over the marriage status of its citizens. 

If the parties are not residents of the State where the decree is en- 
tered, the court has no jurisdiction of the subject-matter, and the de- 
cree 1s void notwithstanding the due service of process, and the question 
of jurisdiction may be inquired into in the courts of the State of the 
residence without doing violence to the full faith and eredit clause of. 
the Constitution. The question is discussed and the authorities collected 
in 9 R.C.L. 508, et seg., and in the note to Haddock v. Haddock (201 
U.S. 562), 5 Anno. Cases, 1. 

A doubt is expressed in S. v. Schlacter, 61 N.C. 520, as to whether 
this inquiry may be made in a criminal prosecution, but the authorities 
in England and in this country hold that it can be done. Rex v. Lolley, 
R. & R.C.C., 237; Rex v. Brinkley, 4 Ont. L.R., 484; Hood v. State, 
56 Ind., 263; People v. Dawell, 25 Mich., 247; People v. Baker, 76 N.Y. 
78; VanFossen v. State, 37 Ohio St., 317; S. v. Westmoreland, 76 S.C. 
145. 
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If the record in the divorce proceeding shows that the question of 
residence was passed on, or itis recited in the decree, the presumption is 
in favor of jurisdiction, and the burden is on the party attacking the 
decree to prove that the plaintiff was not a resident when it was grant- 
ed; but if there is no recital and no finding and the record shows that 
the question of residence was not considered, the burden is on him 
who relies on the decree to prove residence, as otherwise it would ap- 
pear that the court had jurisdiction. 

The record relied on by the defendant in this prosecution not only 
does not show that the question of residence was passed on, but the 
clear inference is that it was not considered. It is stated in the petition, 
which 1s not verified, that the petitioner has been a resident of Georgia 
for twelve months and the question of residence is not again referred 
to in the proceeding. No issue as to residence was submitted to the jury, 
nor is there any recital or adjudication in the decree, and on the con- 
trary the language of the verdict and of the decree show that the cause 
for divorce was alone considered. I therefore think, in this condition 
of the record, and when it was admitted that the defendant married the 
first time in this State and had been a resident here, that there was no 
error in imposing the burden on the defendant to prove residence in 
Georgia. 

Again, while there is a conflict of authority (see note 5, Anno. (761) 
Cases, 28 and 29), North Carolina is in line with the court hold- 
ing that a decree for divorce rendered in another State on substituted 
process 1s invalid. Irby v. Wilson, 21 N.C. 568; Harris v. Harris, 115 
N.C. 588, 

The Court says in the last case: “The decree of divorce obtained by 
the wife, without personal service upon him is a nullity in this State. 
Irby v. Wilson, 21 N.C. 568.” 

The decision in Bidwell v. Bidwell, 189 N.C. 402, is not in conflict 
with the earlier decisions. In the Bidwell case the wife brought her 
action for support and maintenance, and the defendant, her husband, 
set up as a defense a decree of absolute divorce granted by the courts of 
North Dakota, and also a decree of the courts of Massachusetts, in an 
action instituted by the wife against the husband for divorce,in which 
the North Dakota decree was adjudged to be valid. The wife appeared 
and answered in the North Dakota action and was awarded $10,000 for 
the care and custody of ‘her minor child, and in the Massachusetts ac- 
tion both parties appeared, so that the question of the effect of a decree 
rendered upon substituted process could not be raised as to either action 
as the husband and wife appeared in both. 

The expression in the opinion relied on by the defendant is based on 
two decisions of the Supreme Court of the United States, which were 
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either misunderstood or they have been since modified by the case of 
Haddock v. Haddock. : 


Cited: S. v. Bryant, 178 N.C. 708; Pridgen v. Pridgen, 203 N.C, 541; 
Tyson v. Tyson, 219 N.C. 619; S. v. Williams, 220 N.C. 460, 463; S. v. 
Williams, 224 N.C. 187; 8S. v. Beatty, 226 N.C. 765; S. v. Jones, 227 
N.C. 96; S. v. Atkins, 242 N.C. 296; Carpenter v. Carpenter, 244 N.C. 
307. 





(762) 


STATE v. PETER McIVER. 
(Filed 22 December, 1917.) 


1. Criminal Law—Manslaughter—Automobiles-—Speed Limits—Trials— 
Questions for Jury—Negligence. | 
The driver of an automobile truck while greatly exceeding the speed 
ordinance of a town and of the general statute, and without signal or 
warning, ran into a boy on his bicycle at a cross street, and death resulted 
to the boy. Upon trial for manslaughter, held, the ordinance and statute 
are intended to protect the life and limb of the citizen, and the defendant 
should reasonably have anticipated meeting some one at the crossing, and 
the evidence of his reckless violation of the ordinance and statute, under 
the circumstances, was sufficient to carry the case to the jury. 


2. Same—Negligence—Contributory Negligence. 

Where one recklessly drives an automobile without signal or warning, 
in excess of the speed limit fixed by ordinance and the general statute, and 
thereby injures or kills another at a street intersection of the town, his 
violating the law in this manner makes him criminally liable for the in- 
jury without regard to the exercise of his judgment at the time in endeav- 
oring to avoid the injury or contributory negligence on the part of the one 
injured or killed. 


3. Criminal i aweuA utomopites—iiy idence Mistake of Judgment—Appeal 
and Error.. 

Where one is run upon and killed by the reckless and unlawful driving 
of an automobile, beyond the speed limit fixed by law, it is not error for 
the court to reject testimony of a witness that it was a mistake of judg- 

-ment of the defendant in turning in a certain direction, being merely the 
inference of the witness, and also immaterial, as such mistake would not 
excuse him. 


4, Appeal and. Exror—Tvials—Improper Remarks—Harmless Error. 
It is improper for the prosecuting attorney to argue to the jury that the 
defendant, upon indictment, did not go upon the stand, but such error was 
_ cured’ in: this: case by the.attorney’s withdrawing his remarks and the 
—eourt’s instruction that the: jury must not consider them. — 
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5. Instructions—Singling Evidence. 

The mere calling the name of a witness by the judge in reciting the con- 
tention of the parties is not objectionable as singling out the testimony of 
a witness when the appellant’s contentions are fairly stated at length, free 
from bias. 


AppeaL by defendant from Lane, J., at the July Term, 1917, of Bun- 
COMBE. 

The defendant is charged with manslaughter on account of a collision 
on Phifer Street in Asheville between an auto-delivery wagon operated 
by defendant and a bicycle ridden by deceased. The defendant is a 
negro boy employed by M. V. Moore & Co., of Asheville, and was in the 
performance of his duties with his employer at the time of the accident. 
The deceased Percy Morris, was awhite boy eleven years old. The col- 
lission occurred on 20 June, 1917. 

Ashland Avenue runs south from Patton Avenue for a short distance. 
It is paved north of Phifer, but south of Phifer is not paved “and sort 
of runs out there” at Phifer. Phifer Street is paved its entire length 
and there is a good deal of travel with machines on Phifer Street. Both 
of the streets are paved with bithulithic. From Ashland west on Phi- 
fer is a grade of four or five per cent, and from Phifer north on Ash- 
land is a steep grade, and a bicycle picks up a great deal of momentum 
going down the hill to Phifer, At the northwest corner of Ashland and 
Phifer is a building, and ‘‘one coming down Phifer cannot see a person 
coming down Ashland, and a person coming down Ashland cannot see 
another coming down Phifer because of the store.’’ Ashland is 24 feet 
wide and Phifer is 2414 feet wide. - 

Just before the accident the defendant was traveling east on Phifer 
and was about to cross Ashland when the deceased came down | 
Ashland and turned into and across Phifer to the south side of (763) 
Phifer, where the collision occurred. As soon as the deceased 
came in sight of defendant, he (defendant) and his companion yelled 
“Look Out!” or “Get out of. the way!” The automobile was coming 
down Phifer near the center of the street, and the left hind wheel skid- 
ded near the center of the street. When the deceased came in sight the 
defendant immediately turned the machine further to the right, and 
when the accident occurred, was nearer the right curb—“Not more than 
eighteen inches” from the curb, When defendant applied his brake the 
left wheel made a mark for a distance of 8714 feet. 

‘The truck ran over the boy and killed him. The evidence tended to 
prove that the defendant was driving the motor truck at thirty miles 
an hour; that after the brakes were appiled the truck skidded 50 or 55 
feet before it struck the boy, and in all 87 feet before it stopped; and 
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that no gong or other signal was sounded as the truck approached the 
intersection with Ashland Avenue. 

It was also in evidence that the deceased turned into Phifer Street 
a short distance in front of the truck, and that if defendant had turned 
to the left instead of the right he could have avoided the deceased. 

The ordinance of Asheville limited the speed of motor trucks, auto- 
mobiles, etc., to seven miles an hour. 

A witness for the State testified that the defendant turned to the 
right and struck the deccased, and that if he had turned to the left he 
would have missed him. He then said: “It was a mistake in the judg- 
ment of the boy (defendant) in turning to the right instead of to the 
left.”’ The court ruled out this part of the testimony and defendant ex- 
eepted. 

At the conclusion of the evidence the defendant moved for judgment 
of nonsuit, which was denied, and he excepted. 

The defendant requested his Honor to charge the jury as follows: 

“1. The court instructs the jury that if you find that the deefndant 
and the deceased came to or near the intersection of Ashland Avenue 
and Phifer Strect at about the same time, and traveling at about the 
same rate of speed, and the accident could have been avented by the de- 
fendant turning his automobile to the left instead of to the right, and 
that such failure on the part of the defendant caused the collision and 
the death of the deceased that such failure was a mistake in Judgment 
on the part of the defendant and is not evidence of any criminal intent 
on his part. If you find that the collision between the automobile driven 
by the defendant and the bicycle ridden by deceased was the result of a 
mistake of judgment on the part of one or both, then the court instructs 
you that it would be your duty to acquit defendant. 

“9 Tf the jury shall find from the evidence that the cause of the 

death of the deceased was that the defendant made a mistake of 
(764) judgment in turning his automobile to the right to avoid a col- 

lision, and that the collision and death resulted because of such 
mistake of judgment on the part of defendant then it would be the duty 
of the jury to return a verdict of not guilty. 

“3. It is the duty of the State to satisfy the jury beyond a reasonable 
doubt of every element necessary to convict defendant of the charge of 
manslaughter, and if the jury is not so satisfied beyond a reasonable 
doubt of the guilt of defendant upon all of the evidence, it will be the 
duty of the jury to return a verdict of not guilty. 

“4 Tf the jury shall find from all of the evidence that the defendant 
was operating his automobile at an excessive rate of speed in violation 
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of the law, and that deceased was operating his bicycle at an unlawful 
rate of speed in violation of the law, and that the death of deceased was 
caused by the joint acts of the defendant and the deceased, then it will 
be the duty of the jury to return a verdict of not guilty, unless the jury 
is satisfied beyond a reasonable doubt that the death of deceased was 
directly and solely caused by defendant. 

“5. If the jury finds from all the evidence that the death of deceased 
was caused by the unlawful act of either deceased or the defendant, but 
the jury is unable to decide whether the unlawful act of the defendant 
or the unlawful act of the deceased was the cause of the death of the 
deceased, then it will be the duty of the jury to return a verdict of not 
culty. 

“6. If the jury shall find from the evidence that the deceased in com- 
ing down Ashland Avenue reached a point near the intersection of said 
avenue and Phifer Street, where he saw the defendant approaching said 
intersection with his automobile, which said automobile was being op- 
erated at a rapid rate of speed, and the deceased, after so seeing said 
automobile, proceeded on his bicycle to a point in front of said automo- 
bile and as a result thereof was injured and killed, it would be the duty 
of the jury to return a verdict of ‘not guilty.’ 

“7 Tf the jury shall find from the evidence that the deceased rode 
his bievcle down Ashland Avenue at a rapid rate of speed, without giv- 
ing anv alarm by sounding his horn, or otherwise, to vehicles approach- 
ing on Phifer Street, and that when he reached a point at or about the 
intersection of Ashland Avenue and Phifer Street, he saw the defendant 
approaching with an automobile and that after seeing the defendant ap- 
proaching the deceased suddenly precipitated himself in the path of 
said automobile, and that the death of the deceased was due to the act 
of the deceased in so suddenly precipitating himself in the path of said 
automobile, then it will be the duty of the jury to return a verdict of 
“not guilty.” 

One of the attorneys for the prosecution, while addressing the (765) 
jury called attention to the fact that defendant had failed to 
take the stand as a witness on his own behalf and deny any of the 
statements made by the witnesses for the State. Counsel for defendant, 
as soon as they could make themselves heard, objected. The court told 
said attorney for the State that he had no such right and cautioned the 
jury not to consider anything that had been said about defendant’s 
failure to take the stand in his own behalf. Said attorney for the State 
then resumed his argument, saying that he would withdraw all that he 
had said about defendant’s failure to go upon the stand and testify, 
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and asked the jury not to consider anything that he had said in that 
connection. The court then told the jury that the failure of the defen- 
dant to testify in his own behalf must not be used to his prejudice in 
any manner whatsoever. The defendant excepted. 

The court refused to give the prayers for instruction, except as to 
reasonable doubt, and the defendant excepted as to each. The defen- 
dant also excepted to certain parts of the charge. 

There was a verdict of guilty and a judgment of imprisonment for 
three years and to be worked on the roads, nom which defendant ap- 
pealed. 


Attorney-General Manning and Assistant Attorney-General Sykes 
for the State. 
A. Hall Johnston and Mark W. Brown for Defendant. 


ALLEN, J. There are two grounds upon which his Hones could prop- 
erly deny the motion for judgment of nonsuit. 

The first is that, according to the evidence for the State the defen- 
dant approached an intersecting street in the city of Asheville without 
slowing down, or giving any signal and running at thirty miles an hour, 
which was a violation of the law of the State (Laws 1913, ch. 107) and 
of the ordinance of the city, and the next that independent of a viola- 
tion of a statute or ordinance, he was guilty of such negligence as 
would make him criminally liable. 

The principle is generally stated in the textbooks that “if one person 
causes the death of another by an act which is in violation of law it. 
will be manslaughter, although not shown to be willful or intentional.” 
(McClain Cr. L., vol. 1, see. 8347), or that “When life has been taken in 
the perpetration of any wrongful or unlawful act, the slayer will be 
deemed guilty of one of the grades of culpable homicide, notwithstand- 
ing the fact that death was unintentional and collateral to the act 
done” (13 R.C.L. 848); but on closer examination of the authorities it 

will be seen that the responsibility for a death is sometimes 
(766) made to depend on whether the unlawful act is malum in se or 

malum prohibitum, a distinction noted and discussed in 8. vs: 
Horton, 189 N.C. 588. 

It is, however, practically agreed, without regard to this distinction, 
that if ‘the act is a violation of a statute intended and designed to pre- 
vent injury to the person, and is in itself dangerous and death ensues, 
that the person violating the statute is guilty of manslaughter at least, 
and under some circumstances of murder. 

The principle is recognized in S. v. Horton, supra, and in S. v. Turn- 
age, 188 N.C. 569; S. v. Limerick, 146 N.C. 650, and S. v. Trollinger, 
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162 N.C. 620, and has been directly applied to deaths caused by run- 
ning automobiles at an unlawful speed. 

In 2 R.C.L. 1212, the author cites several authorities in support of 
the text that “One ‘who willingly or negligently drives an automobile 
on a public street at a prohibited rate of speed or in a manner expressly 
forbidden by statute, and thereby causes the death of another, may be 
guilty of homicide; and this is true although the person who is reck- 
lessly driving the machine uses, as soon as he sees a pedestrian in dan- 
ger, every effort to avoid injuring him, provided that the operator’s 
prior recklessness was responsible for his inability to control the car 
and prevent the accident which resulted in the death of the pedestrian.” 

Again there is evidence of negligence amounting to recklessness, and 
“where one by his negligence has caused or contributed to the death of 
another he is guilty of manslaughter.”’ McClain Cr. L., vol. 1, sec. 349. 

The negligence must be something more than is required on the trial 
of an issue in a civil action, but it is sufficient to be submitted to a jury 
in a criminal prosecution if it is likely to produce death or great bodily 
harm (S. v. Tankersley, 172 N.C. 955), and in this case the defendant 
could reasonably anticipate meeting some one at the crossing, and to 
approach it at a rate of speed twice that allowed by the State statute 
and four times that allowed by the ordinance without reducing the 
speed and without signal is evidence of recklessness which Justitled sub- 

mitting the question of guilt to the jury. 
- These principles of the common law and the provision of the statute 
are intended to protect the life and limb of the citizen using the streets 
and highways of the State, and those who violate them may be prose- 
cuted for an assault if See injury, and not death, is the result, and 
for manslaughter or murder if death ensues. 

The exception to the ruling of his Honor withdrawing the opinion of 
the witness that it was a mistake of judgment of the defendant in turn- 
ing to the right instead of to the left cannot be sustained. It was a 
mere inference of the witness and not a statement of a fact, and was 
immaterial as the defendant could not be excused on account of 
a mistake of judgment brought about by his own reckless con (767) 
duct. This also disposes of the first and second prayers for in- 
struction. 

The third prayer for instruction was substantially given. 

The fourth, fifth, sixth, and seventh prayers for instruction, except 
as given in the charge, bear on the contributory negligence of the de- 
ceased, which while relevant in the trial of a civil action is no defense 
to a criminal] prosecution. | 

“Tt is immaterial that there was negligence on the part of the de- 
ceased himself contributory to the result, the doctrine of contributory 


812 IN THE SUPREME COURT. [175 


STATE vw. GRIFFIN. 


negligence having no place in the law of crimes.” McClain Cr. L., vol. 
1, sec. 8349; 2 R.C.L. 1212; Schultz v. State, Ann. Cases, 1912, c. 496, 
and note. 

There is also no evidence that the deceased precipitated himself in 
the path of the automobile, and theevidenceis that he could not see 
one coming down Phifer Street because of a store on the corner. The 
reference by counsel to the fact that the defendant did not testify in 
his own behalf was improper, but any error in doing so was cured by 
the statement made by the judge and by the withdrawal of the remark 
by counsel. 

We have examined the charge and find it free from error. 

It is not subject to the objection that his Honor singled out the testi- 
mony of a witness and gave undue importance to it, as his Honor did 
no more than call the name of the witness while reciting the evidence, 
and it states the contentions of the defendant at length, and is fair and 
free from bias. 

The complaint that very little is said about the law of the case is 
answered by the fact that outside of an explanation of a death as the 
result of an unlawful act or negligence the case resolved itself into an 
issue of fact. 

No error. 


Cited: S. v. Gash, 177 N.C. 597, 598; S. v. Gray, 180 N.C. 700; S. v. 
Rountree, 181 N.C, 538; S. v. Sudderth, 184 N.C. 755; S. v. Shepherd, 
187 N.C. 609; S. v. Whaley, 191 N.C. 390; S. v. Leonard, 195 N.C. 254; 
S. v. Palmer, 197 N.C, 187; S. v. Eldridge, 197 N.C. 627; S. v. Satter- 
field, 198 N.C. 684, 685; S. v. Durham, 201 N.C. 730; S. v. Agneu', 202 
N.C. 757; S. v. Stansell, 203 N.C. 72; S. v. Cope, 204 N.C. 30; S. v. 
Huggins, 214 N.C. 570; 8. v. Lowery, 228 N.C. 603; S. v. Triplett, 237 
N.C. 607; S. v. Smith, 238 N.C. 87; S. v. Bournais, 240 N.C. 312. 





(768) 


STATE v. W. L. GRIFFIN. 
(Filed 22 December, 1917.) 


1. Criminal Law—‘‘Crime Against Nature’’—Statutes. 


The unnatural gratification of the passion by one of mature years with 
the mouth is punishable within the meaning of “a crime against nature” 
under the provision of Revisal, sec. 33849, though the pathic be a youth of 
9 years before reaching the age of puberty. 
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2. Same—Instructions-—Requests—Trials—Questions for Jury. 


Upon trial of defendant for the “crime against nature” of matured 
years and married and with children, a special request which assumes as 
a fact that such unnatural intercourse would more likely occur when the 
defendant was developing into manhood is properly refused, this being for 
the determination of the jury. 


INDICTMENT for committing the ‘crime against nature” under section 
3390, Revisal, tried before Whedbee, J., at October Term, 1917, of 
VANCE. 

The defendant was convicted and sentenced to five years in the 
State’s Prison. From the verdict and judgment defendant appeals. 


Attorney-General Manning and Assistant Attorney-General Sykes 
for the State. 
T. T. Hicks for defendant. 


Brown, J. The evidence for the State tends to prove that defendant 
offered Jimmie Mustian, a boy of nine years of age, five dollars to go 
with him into a neighboring corn field in the suburbs of Henderson and 
let defendant have intercourse with the boy by the mouth. The boy 
went with defendant, who took the boy’s penis in his mouth and contin- 
ued the act for about five minutes, when he desisted. He did not pay 
the boy, who complained of the offense. 

The defendant’s evidence tends to prove that he is fifty-two vears of 
age and has a wife forty-two years of age, that they have seven child- 
ren from twenty-seven years old, that he has been a man of good 
character, except for getting drunk, and has never been accused or sus- 
pected of such crime before this. 

The defendant testified “that he was drunk that afternoon and the 
only recollection he had after about 3 o’clock was of lying on the 
ground in the cornfield in the dark, and of a boy ‘peeing’ in his face; 
and that the next thing he knew was coming to himself in the jail; 
that he had never done such a thing as he was accused of.” 

The defendant at the close of the State’s testimony, and again at the 
close of all the testimony, demurred and asked his Honor to hold: (1) 
“That the crime is not complete upon the testimony, since the law con- 
templates the insertion of the private parts ofthe defendant into the 
person of the pathic or other party to make out the crime, and that the 
insertion of the penis of the boy into the mouth of the defendant does 
not constitute the crime. (2) That the statute and the nature of the 
case require that to constitute the crime the party of the second part 
must be capable of an emission, which a boy of nine years is not,” 
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The motion was denied and the defendant excepted. 7 

We think the demurrer was properly overruled. The statute Reads as 
follows: “If any person shall commit the abominable and detestable 

crime against nature with mankind or beast, he shall be im- 
(769) prisoned in the State’s Prison not less than fv nor more than 
sixty years.” Revisal of 1905, sec. 8349. 

The statute does not define the crime against nature, but it has been 
done by the courts, and in declaring what indecent and unnatural acts 
come within the denunciation of the law, the courts have differed to 
some extent, as pointed out by Mr. Justice Allen in S. v. Fenner, 166 
N.C. 248, In that case it is held that having carnal knowledge of a 
man by inserting the sexual organ of the defendant in his mouth is an 
indictable offense under the statute. 

The only difference in that case and this is that this defendant took 
the boy’s penis in his mouth and undertook by that unnatural and in- 
decent method to gratify a preverted and depraved sexual instinct. We 
think the one method is as much a crime against nature as the other. 
While the crime against nature and sodomy have often been used as 
synonymous terms, our statute is broad enough to include in the crime 
against nature other forms of the offense than sodomy and buggery. It 
includes all kindred acts of a bestial character whereby degraded and 
preverted sexual desires are sought to be gratified. The method em- 
ployed in this case is as much against nature, in the sense of being un- 
natural, indecent, and against the order of nature, as sodomy or anv 
other bestial and unnatural copulation. It is the identical act for which 
the accused was convicted in Honselman v. The People, 168 I11., 175, 
which is eited and approved in Kelly v. The People, 191 IIl., 305. 

Under a statute similar to ours the Supreme Court of South Dakota 
declared that the words crime against nature not only. included the 
common-law crime of sodomy, but any kind of unnatural copulation by 
the mouth or any other kind of unnatural pane el Sv, What- 
marsh, 26 8.D. 426. 

Another case exactly on all fours with ee one at bar is S. v. ‘Start, 
65 Ore., 178, where the Court also holds that both parties and all who 
are present aiding and abetting the act are guilty. 

S. v. Vicknair, 52 La. Ann., 1921, holds that the act committed with 
the mouth is included in the ‘onime against nature,” and that it is im- 
material which of the parties committed it. “Whether he was agent or 
pathic 1s immaterial. Even those who are present aiding and abetting 
the offense are all principals.” Other pertiment cases are Herring v. S., 
119 Ga., 709; Glover v. S., 45 L.R.A. 473 (Ind); Ausman v.. Veal, 
10 Ind., 355; S. v. Means, 125 Wis., 650. , tees 
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The second ground of demurrer is also untenable. It is not necessary 
that the boy should have attained the age of puberty so as to be cap- 
able of an emission. Such a construction of the law would permit such 
degrading practices to be carried on with impunity with those whose 
tender years and inexperience render them ignorant of their evil 
effects. The statute aims to protect the young and innocent as (770) 
well as to punish the hardened criminal who seduces them into 
such filthy and detestable conduct. 

Defendants counsel contended and argued to the jury and asked the 
court to charge that the crime being a sexual one, would naturally ap- 
pear and be practiced by defendant, if at all, soon after attaining pub- 
erty, and in youth and in young manhood, ad that one guilty of it 
would naturally be averse to matrimony and to woman and to the nat- 
ural relations of the sexes; and that the defendant having married in 
his youth and reared a large family would constitute evidence to be 
considered by them and in defendant’s favor and in support of his de- 
nial that he had been guilty of the crime charged. This prayer could not 
well be given. It assumes certain facts and conditions to be true which 
are matters in evidence and solely for the consideration of the jury. 
These matters were properly argued to the jury and the defendant had 
the full benefit of them. It was for the jury and not the judge to draw 
the proper inferences from and give the proper weight to them. 

We regret that the importance of this question, covering as it does 
a matter wherein the courts of other States are in conflict, renders it 
necessary to soil the pages of our reports with the discussion of a sub- 
ject so disgusting. | 

The learned and humane judge who tried this case seems to have 
been impressed by the defendant’s evidence that he was so drunk that 
he was unconscious of the act charged against him, for he imposed the 
minimum sentence of the law. 

It is to be deplored that there is no minimum punishment for the de- 
fendant’s unfortunate wife and children. Their sufferings cannot be 
mitigated. 

No error. 


Cited: 8. v. Williams, 247 N.C. 273. 
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(771) 


STATE v. GEORGE KIRKLAND awnp JAMES WILSON, 
(Filed 22 December, 1917.) 


1, Actions—Severance—Conspiracy—Courts—Discretion—Criminal Law. 


Upon the trial of two defendants, one for assault and the other for con- 
spiracy therein, the question of severing the actions upon defendant’s 
motion is one addressed to the discretion of the trial judge and his re- 
fusal is not appealable in the absence of abuse of his discretion. 


2. Criminal Law—Conspiracy—Evidence—Admissions—Instructions, 


Upon trial for an assault and conspiracy, admissions of each of the de- 
fendants are competent against the one making them, though not made 
in the presence of the others, it being required that the trial judge by 
proper instructions and admonitions to the jury protect the rights of each 
defendant by confining the declarations to the proper parties. 


3. Instructions—Courts—Expression of Opinion. 


Reversible error will not be found for expression of opinion on the evi- 
dence by the trial judge, when he refers to certain evidence as a fact as 
testified to by a witness and so fully understood by the jury, and not asa 
statement made by the court that such evidence had been established as 
a fact. 


Indictment, tried before Shaw, J., at August Term, 1917, of Macon. 

The defendant Kirkland was convicted of a secret assault with a 
deadly weapon upon R. L. Barnett, with intent to kill. The defendant 
Wilson was convicted of conspiring with Kirkland to commit said as- 
sault. James Taylor was charged in same bill and was convicted of an 
attempt to commit the crime of accessory after the fact. Kirkland and 
Wilson were sentenced to six years in State’s Prison at hard labor and 
from such judgment appealed to the Supreme Court. 

As to James Taylor, prayer for judgment was continued until the 
succeeding term of the Superior Court. 


Attorney-General Manning and Assistant Attorney-General Sykes 
for the State. 
J. Frank Ray, H. G. Robertson, and Sisk & West for defendants. 


Brown, J. The defendants Kirkland and Wilson in apt time moved 
the court to grant a severance. This motion was denied. It was re- 
newed at close of State’s evidence and again renewed at close of al! the 
evidence and denied. Defendants duly excepted. 

The grounds for such application are that much of the evidence was 
competent as against one defendant and not competent against the 
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other and that “although the court charged the jury that much of this 
was not evidence against Kirkland, or not evidence against Wilson, yet 
it had its weight with the jury andthe defendants seriously insist that 
the court should have ordered a severance so that the cases might be 
tried upon the proper testimony as against each defendant.” 

Jt has been frequently held that a motion for a separate trial of de- 
fendants charged in the same bill of indictment is a matter that must 
necessarily be left to the sound discretion of the trial judge. To under- 
take to review such rulings is impracticable and would result in great 
delav in the disposition of crimina! actions. It is only when there ap- 
pears to have been an abuse of such discretion that this Court will en- 
tertain such exceptions and review the rulings of the trial judge. Noth- 
ing of that nature appears in this record. 8S. v. Dixon, 78 N.C. 

558; S. v. Parrish, 104 N.C. 689; S. v. Hastings, 86 N.C. 597; S. (772) 
v. Haney, 19 N.C. 390; 8S. v. Murphy, 84 N.C. 742. 

The defendant Kirkland objected to the admission of the declaration 
of James Wilson, his codefendant, to witness Barnett that about a week 
previous to the shooting the defendant Wilson came to him and told 
him that Jim Nelson was laying a plan to shoot witness. There are a 
number of other exceptions in the record to declarations of Kirkland 
and Wilson upon same ground. 

The court carefully instructed the jury that such declarations are 
evidence only against the defendant who made them. The individual 
declarations of defendants tried together are competent as against the 
defendant making them, although the other defendants be not present 
when made. 

The judge should carefully instruct the jury, as was done in this 
case, that they must disregard such declarations as to the defendants 
who were not present when they were made and that they are compe- 
tent only serra the person making them. S. v, Collins, 121 N.C. 667; 
S. v. Cobb, 164 N.C, 418. 

If the declarations of a defendant could not be taken as evidence 
against him because he is indicted and tried with others, 1t would be 
impossible to try persons together who are charged with a common 
offense. This would greatly clog the wheels of justice. It is true that 
declarations by one defendant, competent only against him, may tend 

to show his codefendant’s guilt, but that is no ground for excluding 
them in a joint trial. S. v. Brite, 73 N.C. 26. 

The judges always endeavor to protect the rights of each defendant 
by proper instructions and admonitions to the jury, and it is reversible 
error if he fails to do so. 

There are other exceptions to the evidence, all of which we have ex- 
amined, and think that they are without merit and that it is needless to 
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discuss them. The assignments of error directed to the charge cannot 
be sustained. We find nothing in it that can reasonably be construed 
into an expression of opinion as to whether a material fact.is proven. 
In referring to the conversation between Ledford and defendant Wil- 
son, we do not think the language of the judge is open to that criticism. 
He evidently referred to the conversation as a fact testified to by the 
witness. 

We do not think the jury could reasonably have misunderstood the 
matter. They fully understood that it was their exclusive prerogative 
to determine whether such conversation ever took place. 

The charge in full is set out in the record and appears to be a very 
clear, full and impartial presentation of the case to the jury. 

Upon a review of the whole record, we find 

No error. . 


Cited: S. v. Southerland, 178 N.C. 677. 





(773) 


STATE v. J. A. LANCE. 
(Filed 22 December, 1917.) 


Criminal Law — Obstructing Cartway — Dedication — Adverse User—Evi- 
dence. 

Where the indictment for willfully and unlawfully obstructing a cart- 
way charges that it had been “duly dedicated for public use and enjoy- 
ment,’ and it appears upon the trial that the defendant obstructed it 
upon his own land, and there is no evidence of such dedication, or of con- 
tinuous user by the prosecuting witness for the period required by law 
to give him an easement, the prosecutor will fail. 


InpicTMENT for unlawfully and willfully obstructing a cartway, tried 
before Lane, J., at November Term, 1917, of Buncompss, the bill of in- 
dictment charging that the said cartway had been “duly dedicated as 
such for public use and enjoyment.” The defendant was convicted and 
from the judgment of the court appeals. | 


Attorney-General Manning and Assistant Attorney-General Sykes 
for the State. 
V. L. Gudger and Mark W. Brown for derendait 


Brown, J. It is stated in the brief for the State that “ the evidence 
does not show any dedication of the obstructed cartway to the public 
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use, nor any adverse use of the cartway by the defendant which would 
give him an easement.” 

An examination of the record corroborates the conclusion of the At- 
torney-General. If there is no evidence of dedication tothe public, or 
any -evidence of an adverse continuous user by the prosecuting witness 
for the period required by law togive himan easement, then the de- 
fendant could not be guilty of unlawfully and willfully obstructing the 
road, as the obstruction was on that part of the road where it crosses 
the defendant’ s land. 

The case is governed by what is said in S. v. Norris, 174 N. C. 808. 

Revered: 








(774) 


STATE v. ANDY ORR anno ROBERT GRANT. 
(Filed 22 December, 1917.) 


4. Homicide — Murder —~ Manslaughter — Deadly Weapon—Malice—Pre- 
sumptions — Conspiracy — Pomrehn for 
Jury. 

The two qerenaants a Special policeman and his friend, were tried for 
murder in the second degree, upon agreement with the solicitor, with evi- 
dence tending to show that the officer ran after the deceased after being 

struck by him, calling on the bystanders, especially his friend, to help in 
the arrest; that he caught the deceased and upon request of his friend to 
turn him loose, turned so as to expose the deceased to the pistol his 
friend had drawn on him, who then fired the fatal shot: Held, some 
evidence to be considered with other facts of a conspiracy to kill, and the 
law presuming malice from the use of the deadly weapon, other evidence 
was at least sufficient to sustain a verdict of manslaughter against the 
officer, and murder in the second degree for his coconspirator; and Held 
further, that a remark made by the former to the latter that he should not 
have fired should only be considered by the jury in the officer’s favor, and 
was not conclusive. | | 


2. Homicide-—-Criminal Law—Instructions—Reasonable Doubt. 


Where the charge of the court upon a trial for a homicide clearly gives 
the prisoner the full benefit of the doctrine of reasonable doubt, and of 
the presumption of innocence, construing it as a whole, it is not necessary 
that the judge should repeat the instruction regarding reasonable doubt 
as his preface to each of his other instructions upon the relevant evidence. 


INDICTMENT, tried before Adams, J., and a jury, at March Term, 
1917 of Crattam. The defendants were “convicted, and from the judg- 
ment appealed to this Court. 
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Attorney-General Manning and Assistant Attorney-General Sykes 
for the State. 
Bryson & Black and R. L. Phillips for defendants. 


Waker, J. The defendants were indicted for the murder of Ples 
Birchfield. When the case was called for trial, the solicitor elected to 
prosecute them for murder in the second degree or manslaughter, and 
that course was adopted with the consent of the court. The jury con- 
vieted the defendant Andy Orr of murder in the second degree and the 
other defendant, Robert Grant, of manslaughter. 

We see no ground upon which the defendant Andy Orr can ask for a 
reversal of the judgment. The assignments of error are substantially 
onfined to the guilt of Robert Grant, and the defendant Andy Orr 
principally relies on his motion to nonsuit, or on the request to charge 
as to both of the defendants that there was no evidence that they acted 
in concert in killing Birchfield. A careful examination of the evidence 
convinces us that there was such evidence, and moreover that there was 
ample evidence to support the verdict in all respects. 

The defendant Grant contends that he was a special police officer, 
and arrested or attempted to arrest Birchfield because the latter had 
committed a breach of the peace by assaulting him; while the State, 
not denying the correctness of his contention, if he was an officer and 

was discharging his duty as such in arresting Birchfield—con- 
(775) tends that he was not so acting, but that he assaulted Birchfield 

with another a personal motive, and that Birchfield, after strik- 
ing Grant, ran away and Grant pursued him and struck him with a 
stick, and finally overtook him and held him within his grasp, calling 
upon the bystanders and especially his codefendant, who was his “pal,” 
to help him, crying out, “Come and help me boys, I have got him.” 
Andy Orr came up, with his pistol in his hand, and said, “Turn him 
loose,” whereupon Grant, who had his back towards Orr, with his body 
between him and Birchfield, turned his side towards Orr, thereby ex- 
posing Birchfield to Orr’s fire, and the latter fired and wounded Birch- 
field in the shoulder, from which wound he afterwards died in the hos- 
pital. 

The defendants further contended that there was not only no concert 
of action, or conspiracy, between them to kill or injure Birchfield, but 
that Grant needed help to make the arrest complete and to shield him 
from the attack of Birchfield, and that Orr intervened solely for this 
purpose, as a felony was about to be committed and the life of Grant 
Was in serious jeopardy from the assault of Birchfield. All these con- 
tentions were fairly and exhaustively submitted to the jury, with a full 
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explanation of the evidence and the law arising thereon—and, too, very 
favorably for the defendants. It is true that Grant stated to Orr, after 
the latter had wounded Birchfield, that he should not have done it, 
referring to his firing the pistol, as he had killed him; but this was left 
to the jury as a part of the evidence favorable to Grant, but was not 
conclusive of his innocent or unlawful purpose. There was evidence 
from which the jury could reasonably have inferred that Orr and Grant 
were concerting against deceased at least to do him harm. 

The good faith of each of the defendants, that of Orr in entering into 
the affray, and that of Grant in professing to act as a peace officer, 
were properly submitted to the jury, but as to neither of these last 
contentions on the part of the defendants, that is, as to their good faith, 
was there much more than a scintilla of evidence. The conduct of both 
tended to show that they were not acting in any lawful capacity, the 
one as an officer of the law and the other as a peacemaker, but, on the 
contrary, that both were acting together and from some bad motive, or 
for some unlawful purpose. If Grant, instead of acting as an officer 
of the law in arresting Birchfield, engaged in an affray with him and 
afterwards assisted Orrin causing his death, heis at least guilty of 
manslaughter, of which he was convicted. 

If Orr did not intervene for the purpose of preventing the commis- 
sion of a serious felony, or of assisting Grant to make the arrest, and he 
intentionally fired the pistol and killed Birchfield, he is guilty of mur- 
der, for he had no other lawful excuse for killing him, and in that case 
the law implied the necessary malice to constitute the killing a 
murder; that is, in the second degree. S. v. Worley, 141 N.C. 764; (776) 
S. v. Robertson, 150 N.C. 837; 8. v. Fowler, 151 N.C. 731; S. v. 
Rowe, 155 N.C. 486. There was, therefore, no error as to Orr, the jury 
having undoubtedly found that he killed with a deadly weapon with- 
out any lawful excuse, provocation, or mitigating circumstances. 

As to Grant, it may be further said that, professing to be acting as 
an officer, he pursued and beat Birchfield, and finally afforded him no 
protection as his prisoner, after he had caught him, but actually ex- 
posed him to the attack of his codefendant Orr, who took his life. There 
was other evidence of the common design of these two men not neces- 
sary to be considered. The charge of the court was unusually clear and 
direct, explaining the evidence and the law in every conceivable aspect 
of the case, and especially presenting to the jury all the contentions of 
the defendants most favorably for them. _ 

Defendant Grant, in support of his contention that Orr acted inde- 
pendently of him in killing Birchfield and that he was not criminally 
responsible for Orr’s act in any degree, relied upon S. v. Greer, 162 
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N.C. 640, but from an examination of that case it appears to have no 
application. The court there said: “Although one may have had 
some difficulty with the deceased, he is not liable for a homicide com- 
mitted at or about the same time by a third person, who was acting in- 
dependently, without any conspiracy or common design, even though 
the altercation brought on the fatal encounter and the third person in- 
terfered toaid him,” citing, Title “Homicide,” 21 Cyc., 692; Wharton 
on Homicide, sees. 50-51; S. v. Kendall, 148 N.C. 659; S. v. Goode, 
132 N.C. 982; S. v. Finley, 118 N.C. 1161; S. v. Howard, 112 N.C. 
859; S. v. Scates, 50 N.C. 420. 

It will be observed that, according to that statement of the law, the 
party who committed the homicide must have acted independently of 
the other party, who had merely had some trouble with the deceased, 
and the principle is not pertinent where there is evidence of a common 
design, as in this case. The language of the Court is that the slayer 
must have acted “independently, without any conspiracy or common 
design, even though the altercation brought on the fatal encounter, and 
the third person interfered to aid him.” 

There was evidence of murder in the first degree as to Orr, and of 
murder, at least in the second degree, as to Grant, but the State merci- 
fully declined to prosecute Orr for the highest grade of the homicide, 
and the jury have dealt leniently with Grant, giving him the full bene- 
fit of any doubt as to the degree of his guilt. 

The point is made that the judge did not repeat the words “beyond a 
ee doubt’ in his preface to each instruction upon’ the evidence 

| as to their finding thereupon, but the position is not tenable 
(777) when the charge is viewed as a whole, which must always be 

done, and considered in the relation of each part to every other 
part of it. Kornegay v. Rf. R., 154 N.C. 889; S.v. Cooper, 170 N.C. 719. 
He did give the defendants the full benefit of the doctrine of reasonable 
doubt, and of the presumption of innocence in such a way that the jury 
could not have misunderstood the meaning of his language, nor fail to 
take it as applying, throughout the charge, to each instruction when a 
finding was called for. A similar objection was madein S. v. Killian, 
173 N.C. 793, where we said: “The objection to the chargeis without 
real merit. The judge, in opening his charge, told the jury that the 
burden of proof was upon the State, and that they must be satisfied of 
the guilt of the prisoner beyond a reasonable doubt before they could 
convict him. It was not necessary that he should repeat this rule of law 
every time he referred to any finding from the evidence as he had suf- 
ficiently instructed them as to the burden and the quantum of proof, 
and this applied to his charge throughout. We should construe the 


N.C.] _ SPRING TERM, 1918. 823 





STATE v. BYNUM. 





charge as a whole,” citing Kornegay v. Rh. R., supra; McNeill vv Rh. R., 
167 N.C. 396; McCurry v. Purgason, 170 N.C, 468. 

We find no error in the record. 

No error. 


Cited: S. v. Brinkley, 1838 N.C. 723; S. v. Pasour, 183 N.C. 794; S. 
v. Hall, 183 N.C. 814; S. v. Rideout, 189 N.C. 168; S. v. Allison, 200 
N.C. 196; S. v. Tyndall, 280 N.C. 178. | 





(778) 


STATE v. ERNEST BYNUM. 
(Filed 27 February, 1918.) 


1. Homicide—Deliberation—Premeditation. 
It is not required that deliberation and premeditation be of any per- 
ceptible time to constitute murder in the first degree. 


2. Same—Evidence-—Questions for Jury. 

Where there is evidence sufficient to convict the prisoner of a homi- 
cide, with further evidence that the prisoner, in a wagon, followed the 
. deceased, a woman, who was walking, stopped his wagon for an hour 
near the place the homicide occurbred, from which, during that time, fe- 
male screams of terror were heard; several days thereafter the body of 
the deceased was found, her throat cut with a razor or knife, with wounds 
upon her face evidently made by stick or club, with blood on it; indica- 
tion that a knife had been wiped on leaves or bushes, that the body had 
been dragged along the ground, and that the woman’s clothes were dis- 
arranged and so arranged as to indicate rape, etc.: Held, sufficient evi- 
dence of deliberation and premeditation to sustain a verdict of murder 
in the first degree, there being no evidence of a quarrel between the pris- 

oner and the deceased, or that they were acquainted. 


3. Homicide—Criminal Law—Prisoner—Voluntary Witness—Statutes— 
Circumstances. , 

While the failure of the prisoner charged with homicide to take the 
witness-stand voluntarily will not create a presumption against him, the 
fact that he did not testify, under the circumstances of this case, was a 
circumstance, though not evidence, which with the evidence introduced 
may have had some weight with the jury as to the nature of what oc- 
curred in bringing in a verdict of guilty of murder in the first degree. 


AppeaL by prisoner from Whedbee, J., at August Term, 1917, of 
NorTHAMPTON. | 

The prisoner was convicted of murder in the first degree. There is 
no exception to the evidence nor to the charge, except that the court 
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permitted the jury to consider the question of murder in the first de- 
gree. The case on appeal states: “The prisoner excepted to the judge’s 
permitting the jury to consider murder in the first degree on the ground 
that there was no evidence, as he claimed, or murder in the first degree, 
therefore the judge’s chargeisnot sent up infull. The court in its 
charge among other things, instructed the jury fully and correctly as 
to what in law constituted murder in the first degree, murder in the 
second degree, and manslaughter, and that under the evidence they 
could render one of four verdicts: murder in the first degree, murder in 
the second degree, manslaughter, or not guilty, as they found the facts 
to be, applying the law as stated by the court and fully and correctly 
placed the burden upon the State of proving beyond a reasonable doubt 
each fact to constitute the prisoner’s guilt.” 

The prisoner offered no evidence. The evidence for the State is that 
the body of Lala Lassiter was found Thursday, 10 May, 1917, in the 
woods in Garris’ Field. Her throat was cut from ear to ear and she had 
been hit a hard blow on the head and her nose was broken in, and 
a club near-by had a knot with blood on it which corresponded with the 
break in the nose, and there was a cut on her finger. There was also 
evidence that a knife or razor had been wiped on the grass. When 
found, the body had evidently lain in the woods for two or three days, 
during which time there had been rain, which demoved many evidences 
of the transaction. Her clothing was much disarranged, her dress being 
up to her knees, and also on her back. There was evidence that she did 
not know the prisoner, who is a negro boy, 

On the Monday preceeding the finding of the body, the deceased was 
seen going on foot from her home to Conway and returning and the 
prisoner driving his wagon was just behind her. She was not seen again 
until her dead body was found. This wagon had stopped not far from 
where the murder occurred for about an hour, and while it was stopped 
a woman was heard screaming and hollering about the spot where the 

murder occurred. The team and wagon stood there about an hour 
(779) with no one in attendance. There was evidence that the tracks 

were found in the ditch, and the shoes which were taken from 
the prisoner exactly fitted the tracks at the place where the body was 
found. C. J. Garris also testified that when he went to help arrest the 
prisoner, the prisoner saw him coming and ran. Thad Davis testified 
to having seen the defendant in possession of a knife which he claimed 
to be his own, and Garris testified that he found a lot of leaves which 
had wiped a knife blade and looked like the knife blade had been run 
through them. The doctor testified that the throat of the deceased had 
been cut from ear to ear, probably with a knife or razor, cutting the 
jugular vein. | 
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The deceased was a married woman and was returning to her home 
along the road that ran through this field. On the Wednesday after 
the Monday the prisoner came to Sam Flythe and tried to borrow a 
shovel. The prisoner was seen on the other side of the fence coming 
from the ditch, back of which the body of the deceased was found, at 
the time that the team had stood idle in the road about an hour. Two 
witnesses testified to having heard a hollering in that field about that 
time. Mrs. Munford testified that it was a screaming and hollering, 
and it was a woman’s voice in distress. Two witnesses testified that 
the tracks leading to the scene of the murder fitted the shoes of the 
prisoner exactly, both the left shoe and the right, “A mold would not 
have fitted better.” At places where the ground was hard there were 
no tracks, but leaves had been broken off. In one place the witnesses 
found buds pulled off, and it looked like lots of them had been wiped 
on the hands. When the prisoner was arrested in Courtland, Va., the 
tracks made by him fitted the same shoes that fitted these tracks. He 
ran, but was caught high up in a tree. The sheriff said he made no 
threats and asked no questions, but when the prisoner got down he 
said: ‘You are after me for killing that woman,” and added that he 
did not do it. The sheriff testified that he asked the prisoner where 
he was when his team was standing in the road, and he replied that 
he went back to Pete Joyner’s, to which the sheriff asked him. “You 
did not do that, for they said you did not go there that morning.” 
Sheriff Joyner also testified: “Charles Garris pointed out the tracks 
to me. He fitted one shoe and I fitted the other. We found tracks that 
were staked off; they were in the field; these tracks extended across 
that plowed field. We fitted these shoes for 150 yards and they fitted 
the tracks exactly. The tracks we put these shoes in were distinct. 
There was absolutely no mistake about that. The tracks had gone 
deep enough to rain there. My recollection is that these tracks were 
coming from the woods in which we found the body.” 

Mr. Bridgers testified that he was with Sheriff Joyner and Garris 
when they searched for the tracks. “We did not find any tracks 
until we got to the first opening. (The witness here explains the (780) 
map, showing where the body was found.) We found leaves there 
that looked like they had been bruised or something drawn through 
them, and had what looked like blood on them. We examined the piece 
of wood it is supposed she was hit with. We noticed something that 
looked like blood on the knot. We saw some bushes that were broken; 
some bruised down, and picked up many of the leaves, which compared 
with those that were broken from the bushes along where something 
seemed to have been dragged.” 
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J. P. Garris testified that he was with the party who went to arrest 
the prisoner before he left the State; when the prisoner saw them he 
whipped up his mule and went pretty fast, going through two gates; 
when his party jumped out of the automobile and started for the pris- 
oner, the prisoner jumped off the wagon and went into the woods; that 
they had not let this man know that they were coming after him; that 
the tracks they saw in Southampton County, Va., when they caught 
the prisoner were the same as those in the field where this body was 
found. The husband of the deceased testified that when his wife did 
not return Monday he thought she had gone to her mother’s. 


Attorney-General Manning and Assistant Attorney- General Sykes 
for the State. 
J. A. Worrell for prisoner. 


Cuark, C. J. Our statute of 1892, now Rev., 3361, provides: “A 
murder which shall be prepetrated by means of poison lying in wait, 
imprisonment, starving, torture, or any other kind of willful, delib- 
erate, and premeditated killing, or which shall be committed in the per- 
petration of or attempttoperpetrate any arson, rape, robbery, burg- 
lary, or other felony, shall be deemed to be murder in the first degree 
and shall be punished with death. All other kinds of cs shall be 
deemed murder in the second degree.” 

It has been repeatedly held by this Court that the aciberetien and 
premeditation need not beof any perceptible length of time. S.'v. 
Jones, 145 N.C. 466; S.-v. Banks, 148 N.C. 652; S. v. Daniel, 139 
N.C. 549), 

“Tt is not essential in ee to show prima facie premeditation on 
the part of the prisoner that there should be evidence of preconceived 
‘purpose to kill formed at a time anterior to the meeting when it was 
carried into execution. It is sufficient if the prisoner deliberately de- 
termined to kill before inflicting the mortal wound. If there were such 
purpose deliberately formed the interval, if only a moment, before its 
execution is immaterial.” S. v. McCormack, 116 N.C. 1033, where it is 

also said, approving Kerr on Homicide, sec. 79: “The question 
(781) whether there has been deliberation is not ordinarily capable of 

actual proof, but must be determined by the jury from the cir- 
cumstances. It has been said that an act is done with deliberation, how- 
ever long or short a time intervenes after the intent is formed and be- 
fore it is ee if the offender has an opportunity to meCOuees the 
offense.” 

In S. v. Behe 123 N.C. 713, there was evidence which, in the 
language of the Court, “tended to show that the prisoner went to the 
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home of the deceased on the morning of the day she was killed and got 
some black pepper; that he went off, and came back in about an hour 
with a gun and without provocation shot the deceased in the back of 
the head killing her instantly.” The Court in that case adopted the 
words of the Court in People v. Conray, 97 N.Y. 72: “We are of 
the opinion that the jury was justified in inferring from the facts and 
circumstances proved that the death of the deceased was the result of 
deliberation and premeditation.” 

In S. v. Adams, 1388 N.C, 697, the husband of the murdered woman 
on his return home found his wife dead in the cotton field near the 
house with her skull crushed. There was evidence in that case, as in 
this, of the prisoner’s tracks leading to and from the dead body. The 
Court said: “Murder may be committed without any motive. It is 
the intention deliberately formed, after premeditation, so that it be- 
comes a definite purpose to kill. And a consequent killing without 
legal provocation or excuse constitutes murder in the first degree. The 
existence of a motive may be evidence to show the degree of the offense, 
or to establish the identity of the defendant as the slayer, but motive is 
not an essential, nor is it indispensable to a conviction of the person 
charged with its commission. S. v. Wilcoz, 132 N.C. 1148; S. wv. 
Adams, 136 N.C. 620.” 

In 8. uv. Banks, 148 N.C. 652, the Court reiterates the repeated 
decisions of this Court as follows: ‘No particular time is necessary 
to constitute premeditation and deliberation for the conviction of mur- 
der in the first degree under the statute, and if the purpose to kill has 
been deliberately formed, the interval which elapses before it execution 
is immaterial.” , 

In this case, there is evidence that the deceased was walking along 
the road in front of the wagon driven by the prisoner; that he stopped 
his wagon, which stood idle for about an hour; that during that time 
a woman was heard screaming where the body was found, and at the 
end of that time he was seen returning from that direction; that tracks 
leading to and from that direction and also near the body were identi- 
fied as fiitting the prisoner’s shoes; that the victim’s throat was cut 
from ear to ear, her head bruised up, her nose broken in and a knot 
on a club nearby had blood on it and fitted the indentation on 
her nose; that the prisoner was known to have a knife and the (782) 
gTASS showed that a knife had been wiped upon a bunch of it. 
There was indications that the body had been dragged through the 
bushes and that leaves and grass had been bent down; and that buds 
and leaves from the trees had.been pulled off as if some one had wiped. 
his hands; whén a party went to arrest the prisoner, he. whipped. his 
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team and endeavored to escape, but finally jumped off his wagon and 
ran through the woods. Under extradition proceedings officers were sent 
who found him in Virginia. Seeing the party approaching the prisoner 
again fled and when overtaken was up a tall tree. When he came down 
before any charge was made the prisoner said, ‘“ You have come to ar- 
rest me for killing that woman,” and denied it. 
_ The evidence is circumstantial. It was for the jury to say whether 
the prisoner committed the homicide. There was evidence from the 
above testimony, taken in connection with the disordered state of the 
dress of the victim, that the homicide might have been committed in 
an attempt to rape which would make it murder in the first degree. 
There was an absence of any altercation or quarrel which might point 
to a killing with malice and without deliberate intent to kill. The man- 
ner of the killing, cutting the throat from ear to ear, the beating up 
of the head and the breaking in of the nose would indicate, or at least 
was evidence from which the jury could infer that the killing was not 
merely from malice (which would make it murder in the second de- 
gree), but was a deliberate intent to kill in order to conceal his crime 
or his intent to commit crime, against the person of the victim. These 
were matters for the jury. 
In Hill v. Commonwealth, 2 Grattan (Va.), 594, it is held: “Where 
a homicide is proven, the presumption is murder in the second degree. 
If the Commonwealth would elevate it to murder in the first degree, 
it must furnish evidence to Justify such finding, and if the prisoner 
would reduce it to manslaughter, the burden of proof is on him. A 
man shall be taken to intend that which he does, or which is the im- 
mediate or necessary consequence of his act. A mortal wound given 
with a deadly weapon, in the previous possession of the slayer, with- 
out any or upon very slight provocation, is prima facie willful, delib- 
erate, and premeditated killing, and throws upon the accused the ne- 
cessity of proving extenuating circumstances. This is quoted and fol- 
lowed in Longley v. Commonwealth, 99 Va. (December, 1900), 807, 
and is also quoted and followed in S. v. Welsh, 36 W. Va., 690, and the 
same doctrine is well established in other Courts. There could hardly 
have been any provocation to cause the beating up a woman and cut- 
ting her throat from ear to ear but the deliberate intent to kill. 
(783) If this evidence satisfied the jury that the prisoner committed 
the homicide, the attendant circumstances of the killing by cut- 
ting her throat from ear to ear, beating her head, and breaking her nose 
with a club, the wiping of the knife-blade in the grass and the hands 
with buds and leaves, if believed, was evidence from which the jury 
could infer that the killing was deliberate and purposeful, and not a 
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sudden access of rage and such permeditation, if only for a moment, 
is sufficient to make it murder in the first degree. Certainly the judge 
could not tell the jury, without invading their province, that there was 
no evidence of murder in the first degree. It is stated that the charge 
defined the difference between murder in the first degree and in the 
second degree, and that there was no exception to 1t in any respect 
except in leaving the jury to pass upon the evidence as to murder in 
the first degree. 

Formerly the defendant in a criminal proceeding was not allowed 
to go upon the stand in his own defense. But under our act of 1881, 
now Code, 1634, “The person charged shall at his own request, but not 
otherwise, be a competent witness, and his failure to make such re- 
quest shall not create any presumption against him.” This latter clause 
is omitted from the statute in England andinmost of our States, in 
which failure of defendant to testify in a criminal action raises a pre-~ 
sumption against him asin a civil action. 

If the prisoner could have given testimony to acquit himself of this 
charge or to reduce it to a lesser degree of homicide, it is unfortunate 
that he did not go upon the stand to give the jury the benefit of his tes- 
timony. His failure to do so did not create any presumption against 
him and the judge must have so charged the Jury, for it is stated that 
the charge was unexceptionable in every other respect than in permit- 
ting the jury to consider the evidence in the light of murder in the 
first degree. The fact that he did not testify was a circumstance, like 
the bearing of a witness on the stand, or other conduct in the trial, 
which though not a matter of evidence (for it was a matter in the ob- 
servation of the jury) may have had some weight with the jury as 
to the nature of the transaction of which there was no eye-witness, 
unless the prisoner was such. Whether he wasor not he alone could 
testifv. 

The existence of premeditation and deliberation is for the Jury, not 
for the court, if there is any evidence, and it may be inferred from the 
manner of the killing and the use of the weapon whether the slaying 
was deliberately done or in a transport of passion. S. v. Daniel, 139 
N.C. 549. 

Whether certain evidence shows premeditation and deliberation is a 
fact to be found by the jury, and not a conclusion of law to be 
drawn by the court. S. v. Daniels, 134 N.C. 676, citing S. v. (784) 
Freeman, 122 N.C. 1012. | 

The conviction of the prisoner of the homicide is largely due to his 
being near the spot at the time, the identification of his tracks, the 
outery of the woman and the prisoner’s flight. When the jury found 
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the prisoner to be the slayer, the manner in which he used the knife 
and club and the absence of previous acquaintanceship and the cries 
of the woman were competent for the jury to consider on the question 
whether there was a deliberate intent to kill. 

No error. 


Cited; 8. v. Baity, 180 N.C. 725; S. v. Tucker, 190 N.C. 709; S. v. 
Allen, 197 N.C. 686; S.v. McLeod, 198 N.C. 652; S. v. Spivey, 198 N.C. 
658; S. v. Beal, 199 N.C. 293; S. v. Coffey, 210 N.C. 563; S. v. Taylor, 
212 N.C. 528; 8. v. Dee, 214 N.C. 511; S. v. Jordan, 216 N.C. 365, 366; 
S. v. Kelly, 216 N.C. 645; S. v. Farrell, 223 N.C. 806; S. v. Stanley, 227 
N.C, 653; S. v. Church, 231 N.C. 48; S. v. Bovender, 233 N.C. 689. 





STATE v. TOM McKINNEY. 
(Filed 6 March, 1918.) 


1. Husband and Wife—Criminal Law—Evidence-—Witness—Third Party. 
A witness may testify to a conversation between husband and wife, 
on the trial of the former for a criminal offense, tending to incriminate 
him occurring at the time of the arrest and in the presence and hearing 

of the witness. 


2. Same—Spirituous Liquors—Sale. 

Where there is sufficient evidence of the possession of more than a 
gallon of spirituous liquor in the defendant’s possession, it is competent 
for a witness to testify that in his presence at the time of the arrest 
the prisoner’s wife said to the prisoner that she had repeatedly told him 
about selling whiskey, to which he told her to shut her mouth, “he would 
attend to his own business,” the reply being in the nature of a rebuke 
and not a denial and evidence of an unlawful purpose of sale. 


3. Evidence—Character—Voluntary Qualifications. 
A character witness may voluntarily qualify his evidence as to the 
character of a party, as in this case, “Yes, it is bad for selling liquor,” 
the Srense for which he was mene tried. 


acne fied before inet J., and a jury, at ere Term, 
1917, of Prrv. Be endant was sonsacued: and appealed. Rg 


‘Altorney-General Manning and Assslant Attorney- General ees 


for the State. 
_ duhus Brown and R. T. Moar tin for Aevendant 
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WALKER, J. The charge was that the defendant had in his possession 
for the purpose of sale, and in violation of the statute, more than one 
gallon of spirituous liquor, and upon his conviction in the Su- 
-perior Court he was sentenced to eight months imprisonment in (785) 
the county jail and to be assigned to work on the public roads. 

Appellant has raised two questions only. 

1. E. L. Hobgood testified: “I am constable of Paraiville Township 
and I obtained a search warrant to search Tom McKinney’s house. I 
found in his house six quarts of bottled in bond whiskey. Three quarts 
was under the bed and three quarts was inside the folding couch. I 
also found some empty bottles in and around the house. I also found 
some cork stoppers in a drawer of a washstand, some of the stoppers 
were new and some old. When we arrested Tom his wife was present 
and on her seeing Tom arrested she made a statement.” Question: 
“What did Tom McKinney’s wife say to him when he was arrested and 
in the presence of you?” (Objection by the defendant; overruled; and 
defendant excepted.) Answer: “She said to him, ‘I have told you a 
thousand times about selling whiskey and that you would get caught.’ 
Tom said to her, ‘You hush your damned mouth.I will attend to my 
own business.’ ” Defendant moved to strike out the answer;. motion 
overruled; and defendant excepted. 

There was other evidence of a like kind. The testimony was compe- 
tent upon the question whether the defendant was keeping the liquor, 
which the officer found in his possession, for sale. The answer was not 
a denial of guilt, as contended by the defendant, but was rather in the 
nature of a confession. He did not say that he was not guilty, or take 
issue with the assertion of his wife, but,on the contrary, rebuked or 
chided her for having divulged to the officer his previous illegal traffic. 
The jury might well have found that when he ordered her “to hush 
her damned mouth,” he meant that she should stop accusing him of 
having violated the law by selling liquor and keeping it for sale. When 
she said to him. “I have told you a thousand times about selling hquor 
and that you would get caught,” she meant that he had been caught 
with liquor in his possession for sale, as he was being arrested for that 
particular offense. What they both said, when considered together, bore 
directly upon the issue, as it referred to his being engaged inthe illegal 
traffic of selling and necessarily having liquor for sale. 

We have held that a third person may testify to an oral communica- 
tion between husband and wife, although he was not known to be pres- 
ent, and it was said that the authorities seem to be uniform to this ef- 
fect. S. v. Wallace, 162 N.C. 629. To the same effect is 1 Wharton’s 
Cr. Evidence, par. 398, which 1s as follows: “Confidential communica- 
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tions between husband and wife are so far privileged that the law re- 
fuses either to be interrogated as to what occurred in their confidential 
intercourse during their marital relations, covering, therefore, admis- 

sions by silence as well as admission by words. The privilege, 
(786) however, is personal to the parties. A third person who happened 

to hear a confidential conversation between husband and wife 
may be examined as to such conversation. ... The privilege also ex- 
tends only to confidential communications and does not cover tonics 
incident to general intercourse.” 

The point was directly involved in S. v. Randall, 170 N.C. 757. 
There the defendant was indicted for a violation of the prohibition law, 
and a witness testified: Q. “What was said to him by his wife in your 
presence?” A. “She told him that she had upheld him for quite a 
while and tried to help him get the home, and that she had worked like 
a poor negro and tried to keep him up; and she told him that he ran 
around and boot-legged and kept them down, and that she was through 
with him. He did not deny it.” Defendant’s objection to all this evi- 
dence was overruled and he excepted. The court said: “We do not 
see why this testimony was not competent. Conversations between hus- 
band and wife are not privileged as confidential, so as to prevent a 
third person, who overheard them, from being competent as a witness 
to relate them to the jury,” citing S. v. Wallace, 162 N.C. 622; 2 Cham- 
berlayne on Evidence, see 1430, p. 2339; Wharton on Cr. Evidence, see. 
398; 40 Cyc., 2359; 6 Enc. Evidence, 907. These authorities would 
seem to fully and effectually answer this objection, but other cases 
bearing more or less upon the point may be added, S. v. Seahorn, 166 
N.C. 373; S. v. Record, 151 N.C, 695; Powell v. Strickland, 163 N.C. 
393; 8S. v. Bowman, 80 N.C. 482; S. v. Burton, 94 N.C. 947. 

2. The other exception is that the State offered Andrew Moore, as a 
witness to the character of defendant, the latter having testified in his 
own behalf. He was asked if he knew the general reputation of de- 
fendant, to which he replied: “Yes, it is bad—for selling liquor.’ The 
same kind of answer has been held admissible in S. v. Hairston, 121 
N.C. 579, where the Court said: “A party introducing a witness as 
to character can only prove the general character of the person asked 
about. The witness, of his own motion, may say in what respect it is 
good or bad. He may have to do this in justice to himself—in other 
words, to tell the truth; as for instance, that the party spoken of had a 
general good character for some things and a general bad character for 
other things; the witness could not truthfully say it was bad or that. it 
was good without qualification; or the opposite party may, on cross- 
examination, test the witness as to what itis bad for or what it is good 
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for,” citing S. v. Laxton, 76 N.C. 216; 8. v. Daniel, 87 N.C. 507. See, 
also, S. v. Wilson, 158 N.C. 599, 601, where S. v. Hairston, supra, 1s 
approved and 8S. v. Hfler, 85 N.C. 585. Following S. v. Hairston, supra, 
and S. v. Wilson, supra, we must overrule this objection. 

No error. 


Cited: S. v. Butler, 185 N.C. 626; S. v. Reagan, 185 N.C. 714; 8. v. 
Graham, 194 N.C. 467; S. v. Nance, 195 N.C. 49; S. v. Freeman, 197 
N.C. 3879; S. v. Portee, 200 N.C. 147; S. v. Banks, 204 N.C. 288; 8. v. 
Wilson, 205 N.C. 380. 





(787) 


STATE v. A. W. FAULKNER. 
(Filed 6 March, 1918.) 


1. Appeal and Error—Certiorari—Correcting Case. 

A certiorari will not issue for correcting the record of a criminal case 
sent up on appeal agreed to by the solicitor, when the statement of the 
trial judge is only that the evidence was incorrectly stated therein, with 
indication that he would not be able to either reeollect the evidence or 
eorrect it, and in the absence of allegation of misconduct on the part of 
the solicitor; especially when it appears that the defendant was a man of 
good character and the judge has stated he was not to blame for the 
offense charged. 


2. Criminal Law—Cottonseced Meal—‘Sale’’—Broker—Statutes. 

One who sells cottonseed meal for the manufacturer, upon commission, 
who neither handles nor sees the seed but has it shipped. direct to the 
purchaser, is not a seller thereof within the intent and meaning of Revi- 
sal, sec. 3814, making it a misdemeanor to sell such seed contrary to the 
requirements of section 3958, that it shall have not less than 7% per 
cent of ammonia; and when it is Shown upon the trial that he received 
the order and sent it to the manufacturer, stating that it should have not 
less than the required amount of ammonia and the proper N. C. tags, 
he is not guilty when, in no default himself, the manufacturer ships the 
seed in violation of the statutes. Johnson v. Carson, 161 N.C. 373, con- 
struing section 3960, cited and applied. 


ApPpraL by defendant from Allen, J., at November Term, 1917, of 
WAYNE. 

This is an indictment under section 3814 of the Revisal, the charge 
being that the defendant sold cotton and meal containing less than 714 
per cent of ammonia. 

‘The evidence, which is agreed upon, is in substance as follows: That 
the defendant A. W. Faulkner, who is a duly heensed broker in Golds- 
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boro, Wayne County, North Carolina, sold, as broker, to J. R. Jones, 
of the firm of Jones & Kornegay, on 10 October, 1916, 60 tons of prime 
cottonseed meal, 7% per cent North Carolina tags. That the said J. R. 
Jones had bought for a considerable length of time other merchandise 
from the defendant A. W. Faulkner, and well knew that he was a mer- 
chandise broker and that the defendant while in Mount Olive had a 
conversation with J. R. Jones, of the firm of Jones & Kornegay, and 
stated to the said Jones that he thought he could give him a good price 
on cottonseed meal; that said Jones stated to him that he would give so 
much per ton for prime 744 per cent cottonseed meal, North Carolina 
tags, and the defendant Faulkner told him that he would wire and see if 
he could secure this price; that the defendant Faulkner did wire to W. 
Newton Smith, of Baltimore, Md., submitting to him the offer made by 
the said John R. Jones, which offer was accepted by the said W. 
(788) Newton Smith, and the defendant notified Jones & Kornegay of 
the confirmation of the order and mailed to Jones & Kornegay 
sales ticket for the goods in the following words and figures to wit: 


Goldsboro, N. C., Oct. 10, ’16 
W. Newton Situ, Baltimore, Md. 
Book Jones Kornegay Co., Mt. Olive, N. C., 60 tons 7% per cent 
C.S. Meal, N. C. tags. Nov., Dec., Jany. shipts. | 
Sold by phone. Confirmed, A. W. FAULKNER. 


The defendant, acting purely as a broker in bringing the parties to- 
gether upon this trade, and that the defendant had no meal of his own 
nor any interest in this meal, but simply received a brokerage of 25 
cents per ton for negotiating the sale. That after the sale was made and 
before the meal reached the said Jones & Kornegay the said W. Newton 
Smith, of Baltimore, Md., sent North Carolina tags, mentioned in the 
order to Jones & Kornegay by parcel post, the tags to be attached to 
the meal by the said Jones & Kornegay upon its arrival. That after 
Jones & Kornegay had received the meal and after a portion of meal 
had been sold by them it was analyzed by the State Chemist and found 
to contain less than 714 per cent ammonia, varying in analysis from the 
small per cent under 744 to a considerable extent under 74% per cent. 
It is admitted that the defendant did not have the meal in his posses- 
sion, or that he had ever seen the meal, and that the same was not 
billed to the defendant, but shipped and billed direct to Jones & Korne- 
gay. 

It is further admitted that the defendant is a man of good character 
and has been engaged in the brokerage business for a number of years. 
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His Honor instructed the jury to find the defendant guilty, if they 
believed the evidence and the defendant excepted. 

There was a verdict of guilty, and from a judgment imposing a fine 
of $25 and the costs, the defendant appealed. 


Attorney-General Manning and Assistant Attorney-General Sykes 
for the State. 
J.L. Barham for defendant. 


Auten, J. The Attorney-General, representing the State, concedes 
that the defendant is entitled to a new trial on the case on appeal sent 
to this Court, to which the solicitor has agreed, but he contends that 
the case has not been correctly stated, and he moves for a certiorari di- 
rected to the judge before whom the action wastried to esttle the casc. 

In support of the action he files a letter from the judge stating that 
he does not think the statement of the evidence is correct, but he says 
in one place: “ I cannot remember the facts fully,’ and in another, 
speaking of the evidence, “I cannot remember it.” 

He does not state that he would change the case if 1t was re- (789) 
ferred to him, but suggests that the notes of the stenographer be 
sent to this court, and a letter from the stenographer is filed in which 
she says that her notebook has been lost in a change of offices and that 
she cannot reproduce the evidence. 

In this uncertainty, and in the absence of any allegation of miscon- 
duet on the part of the solicitor, the difference between him and the 
judge being one of recollection, we are not inclined to grant the mo- 
tion of the State, if we have the power to do so, and especially so when 
it is stated in the case on appeal that the defendant is a man of good 
character and by the judge in his letter that the defendant was himself 
- imposed on in the sale of the meal by the seller. 

In Barbee v. Justice, 1388 N.C. 22, the Court said that “It is only 
when the judge has settled the case, in the exercise of his proper juris- 
diction, that upon affidavit of error therein and a letter from the judge 
that he will correct it if given the opportunity, the Court will give him 
such opportunity,” and in S. v. Chaffin, 125 N.C. 664, “The case on 
appeal was agreed on (as in this case) by the solicttor and the counsel 
for the defendant. Such being the case, there is no ground for action 
by the judge, S. v. Cameron; 121 N.C. 572; The Code, see. 1234; nor 
for a certiorari to correct the case by the judge’s notes of the evidence 
on file, nor to permit the Judge to correct the case.” 

The motion for a certiorar: is therefore denied, and dealing with the 
case as it appears in the record, we agree with the Attorney-General 
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that there is error in the charge to the jury, and that a new trial must 
be ordered. 

The charge in the indictment is the sale of cottonseed meal contain- 
ing less than 714 per cent of ammonia. 

The Revisal, sec. 3958, forbids the sale of meal with less than 744 
per cent ammonia, and section 3814 provides that, “If any person shall 
sell or offer for sale any cottonseed meal which has not been inspected 
and branded as required by law, or shall sell any cottonseed meal con- 
taining a less quantity of ammonia than 1s authorized by law, or shall 
violate any regulation or rule made by the State Board of Agriculture 
regulating the sale, inspection, branding, or tagging of cottonseed meal, 
he shall be guilty of a misdemeanor.” 

The purpose of these statutes and of those following section 3958 1m- 
posing penalties, is to promote agriculture by insuring the sale of fer- 
tilizers containing plant food in certain proportions and of sufficient 
quality and quantity and to protect those who cultivate the soil from 
imposition and fraud. 

The same persons who are forbidden to sell or to offer for sale, and 

upon whom penalties are imposed by section 3958 et seq., are 
(790) made indictable under section 3814, and it has been held in 

Johnson v. Carson, 161 N.C. 373, under section 3960, which for- 
bids any person from selling or offering to sell or removing any fertili- 
zer not having the tags attached required by the statute, that it does 
not include a farmer who brought and removed such fertilizers and that 
the penalties apply “to the manufacturer or any one, either as princi- 
pal or agent, who sells or offers to sell or remove.” 

The fact that neither knowledge of the defect nor an intent. to de- 
fraud is made an element in the criminal offense is strong reason for 
confining the statute to the manufacturer, who should be held to have 
knowledge of the composition of the fertilizer he offers for sale, and to 
the owner, not a manufacturer, and his agent with authority to sell, 
who have the opportunity to test the fertilizer before they sell it. 

A sale imports a transfer of title, and one who sells transfers the 
title. It 1s defined to be “the transfer of the property in a thing for a 
price.” 35 Cye. 25. 

The defendant, if the evidence is believed, had neither title nor pos- 
session, nor did he have any authority to sell and transfer the title. 
He was a mere broker, a negotiator between the parties, who, as said 
by Clark, C.J. in Latham v. Fields, 160 N.C. 387, “does not have pos- 
session, disposal, and control of property.” 

A full and elaborate note to Walker v. Osgood, 93 A.D. 171 et seq., 
collects the authorities on the duties and habilities of a broker, and 


N.C] SPRING TERM, 1918. 837 
STATE v. FAULKNER, 


shows that he does not purport to sell and transfer the title, that he has 
no authority to collect the purchase price, and that his duties consist 
in bringing the minds of the vendor and the vendee to one agreement. 

People v. Morse, 131 Mich. 68, is in point. In that case the de- 
fendant was indicted under the pure-food law, and the evidence tended 
to prove that the defendant took an order for pure pepper to be 
shipped by a wholesale dealer at Chicago to a dealer at Muskegon, 
and that the pepper when shipped was not pure. The Supreme Court 
held that the defendant was not guilty, and said: “The transaction in 
which the order was taken did not involve an immediate delivery of 
pepper, then and there present. It is not shown that the sample, if there 
was one, was the same as the pepper subsequently sent, or that it was 
in the least impure. If it be conceded that the agent acted in good 
faith—and we understand that it is not questioned—he took an order 
for pure goods, and in doing that certainly committed no offense. It 
is now urged that the exigencies of the enforcement of this law are such 
that we should hold that this innocent and lawful action may be made 
a crime by the subsequent act. of the principal, either intentional or in- 
advertent, in departing from instead of performing the contract which 
his agent had innocently made. We think this 1s not so, and we 
are also of the opinion that this does not necessarily do violence (791) 
to section 17. This transaction as an entirety may have been a 
sale of impure pepper, under the statute, as to the principal, and not as 
to the agent. If the order had been taken with knowledge on the part of 
the agent of a practice to send impure pepper on such orders, a different 
question would be presented.” 

Also see Hall Baker Grain Co. v. U.S. 198 Fed., 614. 

In this case the evidence shows that the defendant was a broker, that 
he had neither title nor possession, that he had never seen the cotton- 
seed meal, that the order he transmitted was for meal containing 714 
per cent ammonia, and that the violation of the statute was due to the 
act of the seller in Baltimore in failing to ship aceording to the terms 
of the order, and that this was without the knowledge of the defendant. 

If this evidence 3 is true, and it does not seem to be contradicted, the 
defendant is not guilty. 

New trial. 


Cited: S. v. Thomas, 184 N.C. 667; Edwards & Leatherwood v. Mc- 
Coy, 206 N.C. 205; S. v. Dee, 214 N.C. 512. 
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STATE vy. BOSTON N. BOYD. 
(Filed 13 March, 1918.) 


1. Courts — Constitutional Law — Statutes — Jurisdiction — Appeal and 
Error. 

The creation of county courts by statute is not inhibited by our Consti- 
tution, and such statutes are valid. The legislative authority to create 
such courts with jurisdiction in matters of contract, and tort also, with 
concurrent civil jurisdiction with a justice of the peace, is not presented 
on appeal from judgment in a criminal action. 

2. Criminal Law—Bawdy Houses—-Leases—Knowledge——Misdemeanors— 
Particeps Criminis. 

One who leases a house to be kept as a bawdy house, with knowledge 
of the continued use to which it was put, is particeps criminis in the com- 
mission of the misdemeanor, and is punishable as a principal therein. 


3. Same—Evidence. 
The fact that one who leased a house used as a bawdy house knew of 


and acquiesced in the use to which it was put may be shown by its con- 
tinued use as such, and the reputation it bore in the community. 


4. Same—Instructions—Verdict Directing—Trials—Questions for Jury— 
Burden of Proof—Appeal and Error. 

Where the evidence is conflicting as to whether the lessor knew that 
the house leased was used as a bawdy house, from the circumstances ex- 
isting, the question raised is one of fact for the jury, with the burden on 
the State to show the guilty knowledge beyond a reasonable doubt; and it 
is reversible error for the court to direct a verdict of guilty upon the 
evidence aS a matter of form. 


(792)  Apprau from Calvert, J., at November Term, 1917, of Prrr. 
The defendant was tried in the County Court of Pitt on a 
warrant charging him with keeping a disorderly house, commonly called 
a bawdy house, by leasing the house where illicit sexual intercourse was 
habitually carried on to one Ethel Lee, a female prostitute, with know!l- 
edge of the immoral purpose for which the house was to be used. 
Upon conviction the defendant appealed to the Superior Court. 
The appeal was tried at November Term, 1917, of Pitt, Calvert, J/., 
and from a verdict and judgment of guilty the defendant appeals. 


Attorney-General Manning and Assistant Attorney-General Sykes 
for the State. 
Harry Skinner for defendant. 


Brown, J. A large part of the elaborate brief of the learned counsel 
for defendant is devoted to an attack upon the constitutionality of the 
act of the General Assembly ereating the County Court of Pitt County. 
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The argument is presented with much force and has received our care- 
ful consideration. We are of opinion that the constitutionality of such 
courts has been settled by repeated decisions of this Court and cannot 
now be brought in question. We cite a few of them: S. v. Baskerville, 
141 N.C. 811;8. v. Lytle, 188 N.C. 738; 8. vu. Collins, 151 N.C. 648; 
S.v. Tate, 169 N.C. 373; Ou Co. v. Grocery Co., 169 N.C. 522. . 

The contention that the act is a violation of the constitution in that 
it gives the court civil jurisdiction in matters of tort and contract, also 
concurrent jurisdiction with a justice of the peace may be worthy of 
serious consideration, but such points are not raised by this appeal. 

We are now dealing with the criminal jurisdiction of the court. The 
power of the court to exercise the civil jurisdiction conferred on it 1s 
not before us. 
~The position that the warrant fails to charge a criminal misdemean- 
or is untenable. 

The warrant charges substantially that Ethel Lee kept a bawdy house 

when illicit sexual intercourse was habitually carried on and that the 
defendant leased the house to her with full petnesae’ of. the purpose 
for which the house was to be used. 
— It cannot be questioned that keeping a bawdy house is a misdemean- 
or and punishable as such. The person who leases a house for that pur- 
pose with knowledge of the use to which the house 1s put is particeps 
ccrimints and is treated as a direct offender, for in misdemeanors all who 
aid and abet in the commission of the offense are principals. 

It is an indictable offense to kcep house of ill fame or to be in any 
way concerned in it. Therefore, letting a house for that purpose 
necessarily makes the lessor an aider and abettor in the crime. (793) 
2 Wharton Crim. Law, p. 1892; People v. Hrwin, 4 Denio (N. 

Y.), 129; Stevens v. People, 67 Til. 587; Smith v. S., 31 Md., 425; Com- 
monwealth v. Harrington, 3 Pick (Mass.), 26. | 

In discussing this question, the Supreme Court of Indiana says, in 
Graeter v. State, 105 Ind., 271: “In a prosecution for letting a house to 
be kept as a house of ill fame, evidence of the general reputation of the 
house and its inmates for chastity 1s competent. In such case actual 
knowledge on the part of the defendant of the kind of house kept, from 
having seen acts of prostitution therein need not be shown. It is suffi- 
cient to prove knowledge by circumstantial evidence. The owner of a 
house so kept may not shut his eyes to that which is patent to the com- 
munity around. him, and stop his cars from that which has become no- 
torious among his neighbors, and say he has no actual knowledege.” 

The Supreme Court of Maine says, in S. v. Frazier, 79 Me., 95: “One 
who has authority to let a tenement and receive the rents has control 
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of it, within the meaning of the statute; but the mere fact of control is 
not sufficient to charge a person with aiding in the legal use thereof 
as a house of ill fame. He must consent toit, though knowledge of the 
illegal use and inaction to prevent it may be evidence of consent which 
is a fact to be proved in cach case.” 

‘The motion to nonsuit was properly overruled. 

The State’s evidence tends to prove that the defendant is the owner 
of the house and rented it to Ethel Lee. There is evidence that the 
house is a house of prostitution. There is circumstantial evidence tend- 
ing to put the defendant on inquiry and from which it may be inferred 
that he had knowledge of the purpose for which the house was to be 
used. 

The defendant excepted to the followmg instruction to the Jury: 

“T think it fair to say, gentlemen of the jury, that this case 1s what 
we call first impression, so you will return a verdict of guilty, if you 
find the facts as testified to by the State’s witnesses and admitted by 
the defendant himsclf, and the State takes this position so that the Su- 
preme Court may have an opportunity to pass upon the ease and to say 
what the criminal law is in regard to the renting of this property for 
that purpose. If you should disregard the instruction of the court you 
would in effect give the impression that you think the witnesses of the 
State lied, and that the defendant himself had lied about the manner in 
which he rented his house, so that I give the case to you as a matter 
of form to return the verdict’. 

The exception is well taken. The court could not legally direct the 
jury to return a verdict of guilty in this case as a matter of form. 

The burden of proof was on the State to satisfy the Jury beyond a 

reasonable doubt, not only that the house was kept as a bawdy 
(794) house by Ethel Lee, but also that the defendant leased it to her 
with knowledge of the immoral and illegal use to be made of it. 

It is admitted that the defendant leased the house, but he testified 
that he had no knowledge of the immoral use to which it was to be put. 

The judge manifestly erred in directing a verdict of guilty. He should 
have submitted the case to the Jury under proper instructions and let 
them draw such inferences from the facts and circumstances in evi- 
dence as they thought reasonable and proper. 

New trial. | 


Cited: 8, v. Singleton, 183 N.C. 739; S. v. Saleeby, 183 N.C. 741; S. v. 
Estes, 185 N.C. 754; S. v. Arrowood, 187 N.C. 716; 8. v. Horner, 188 
N.C, 473; S. v. Rawls, 203 N.C. 438; S. v. Dickens, 215 N.C. 306; 
S. v. Herndon, 223 N.C. 210. 
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STATE v. JESSE BOWDEN. 
(Filed 13 March, 1918.) 


1. Criminal Law—Confessions—Evidence—Custody. 

Confessions made by the prisoner charged with a criminal offense, vol- 
untarily and free from coercive influences, are properly admitted as evi- 
dence against him upon the testimony of a witness; and the fact that 
they were made while in the custody of an officer does not alone render 
them incompetent. 


2. Burglary—Rape—Intent—Evidence—Criminal Law. 

Upon trial for burglary in the first degree evidence is sufficient to show 
the prisoner’s intent to commit rape at the time of breaking into the 
dwelling, which tends to show that the prisoner entered the room in 
which the daughter of the owner was sleeping, placed his hand upon her 
person, and secreted himself beneath her bed when the alarm was given. 


3. Same—Instructions—Appeal and Error—Reversible Error. 

A charge, on a trial for burglary in the first degree, which reiterates 
and emphasizes that the entry into the dwelling by the prisoner must 
have been with the intent to commit rape, will not constitute reversible 
error because from an expression in one part it may be inferred that 
the prisoner would be guilty of the offense charged if such intent had 
been formed afterwards. 


4. Burglary—Instructions—-Rape—Intent—Acquiescence. 


Where the judge has charged the jury that the prisoner, on trial for 
burglary in the first degree, must have had the intent to have carnal] in- 
tercourse With the female forcibly and against her will, and that the act 
must have been conceived with a felonious intent, is not objectionable 
upon the ground that this included a purpose of having intercourse with 
her consent, under the evidence in this case. 


INDICTMENT for burglary, tried before Calvert, J., at September 
Term, 1917, of CRAVEN. 

The defendant was convicted of burglary in the first degree and from 
the sentence of death appealed. 


Attorney-General Manning and. Assistant Attorney-General Sykes 


for the State. 
Ward & Ward for defendant. 


Brown, J. The defendant is charged in the bill with a bur- 
glarious entry into the dwelling house of one W. A. Wilson, with (795) 
to ravish Evelyn and Mary Edna Wilson, his daughters. 

The two exceptions to the evidence are taken to the admission of con- 
fessions to one Wood by the defendant while in eustody and on the way 
to prison. 
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The usual prelimimary examination of the witness was taken as to 
the circumstances under which the confessions were made, and it ap- 
pears clearly that no threats were used, no inducements offered and 
no compulsion exercised in order to secure them. It is manifest that 
if the witness is believed the confessions were voluntary. The volun- 
tary confessions of a person charged with crime are not only compc- 
tent, but are regarded as a high class of evidence. The judges should 
be careful to sce that they are voluntary and free from coercive influ- 
ences. | | 

The objection that defendant was in custody of an officer and on the 
way to prison is not alone sufficient to render the confessions incompe- 
tent. S. v. Johnston, 76 N.C. 209; S. v. Horner, 189 N.C. 608. 

The motion to nonsuit the State as to the charge of burglary in the 
first degree was properly overruled. 

There is abundant evidence tending to prove that the defendant and 
one Lee Perkins entered the residence of W. A. Wilson on the night of 
19 August, 1917, by removing a window sash, that they made their 
way to the room where his daughters were slecping, that Perkins put 
his hands upon the bosom and limbs of a young daughter, Ruth, that 
she called out for her father, that this defendant was in the room where 
Mary Edna and Evelyn were in bed and when about to be detected se- 
creted himself under their bed and was then discovered and shot at by 
their father. | 

The State’s evidence tends to prove every essential of burglary 
in first degree. The ground upon which the motion is based is that 
there is no evidence of an intent to commit rape upon Evelyn or Edna 
Wilson. 

The defendant was caught in the sleeping room and under the bed of 
his intended victims. His companion had evidently commenced to 
carry out his purpose upon Ruth in the adjoming room when her crics 
frightened defendant and he crawled under the bed. From this evidence 
and the circumstances surrounding defendant, it would be difficult to 

draw any other conclusion than that the intent of defendant and 
(796) his companion was to commit rape. This is too manifest to need 
discussion. 

The defendant excepts to the following part of the charge: “Now, if 
you find beyond a reasonable doubt from the evidence that at the time 
he broke and entered that house, if you find beyond a reasonable doubt 
that he did break and enter, that he had felonious intent or purpose 
of having carnal intercourse with either one of these girls, it would be 
burglary in the first degree, although he may have gone into the house 
for some other reason and after entering formed the purpose of having 
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that carnal intercourse with either of the girls, forcibly and against 
their wills.” 

We are not impressed by the criticism that the words imply that the 
defendant may be convicted although his purpose was to have sexual 
intercourse but not forcibly and against will. The entire charge nega- 
tives that position. The judge repeatedly told the jury that the intent 
must have been to have carnal intercourse with one of the females “for- 
eibly and against her will,” and that the act must have been perpe- 
trated with a “felonious intent.” 

The concluding part of the instruction excepted to may be erroneous, 
standing alone, as the authorities agree that the felonious intent must 
exist at the time of breaking and entering, but a review of the entire 
charge clearly demonstrates that the jury could not have been misled 
by the inadvertence of the judge. The evidence clearly shows beyond 
dispute that the intent existed when the defendant broke and entcred 
the house. 

If we thought it possible that the jury could have been misled by this 
error, we would without hesitation grant a new trial. But a review of 
the entire charge, as well as the evidence in the case, leaves no doubt 
whatever in our minds that the error was harmless and could not have 
influeneed the minds of the jury in the least. Preceeding the instruction 
excepted to, the court charges: 

“Before you can render a verdict in the first degree you will have 
to find from the evidence beyond a reasonable doubt that the defendant 
in the night time broke and entered the dwelling house and that at the 
time of breaking and entering said dwelling, he intended to commit 
rape upon either Mary Edna or Evelyn Wilson and carnally know one 
of them notwithstanding any resistance she might make.” 

Again the court charged: “If you find that he broke and entered into 
this dwelling house for the purpose of committing a felony, the felony 
referred to, that is, to have carnal intercourse with one of the two 
young ladies referred to, forcibly and against her will, and that he had 
that intent in breaking and entering the dwelling house in the night 
time,” ete. Similar instructions are to be found in other parts 
of the charge. (797) 

In concluding his charge, the Judge instructed the jury: “In 
that connection, I may further instruct you that before you can find the 
defendant guilty of burglary in the first degree, you must find from the 
evidence, beyond a reasonable doubt, that at the time of the breaking 
and entering the defendant broke and entered in at that time with the 
intention of having carnal knowledge with one of the ladies mentioned, 
forcibly and against their wills, notwithstanding any resistance she 
might make.” 
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There is no evidence whatever indicating that defendant formed the 
intent to commit rape after he entered the house. 

In his own evidence he disclaims any such purpose at any time. Such 
theory is inconsistent with all the evidence. That the defendant and his 
companion Perkins entered the building for the deliberate purpose of 
forcing the girls to yield to them is an irresistible and unavoidable 
conclusion from all the evidence except that of defendant himself. 

He testified that he was very drunk, that Perkins led him to the 
house “to have some fun”; that he remembered nothing about it, that 
he had no intent to do any harm, that he crawled under the bed to sleep 
off his drunk and was awakened by the words “Shoot him under there.” 

This defense was put to the jury by the judge very clearly, fully and 
fairly and defendant was given the full benefit of it. It was no fault 
of the judge that the jury refused to give credence to it. 

The other assignments of error are without merit and need not be 
discussed. 

Upon a review of the whole record, we are of opinion that no sub- 
stantial error has been committed that will justify us in directing an- 
other trial. 

No error. 


Cited: S. v. Johnson, 176 N.C. 723; S. v. Bridges, 178 N.C. 736. 








(798) 


STATE vy. J. J. FORD, E. R. CARSON, anp WILLIAM DAVENPORT. 
(Filed 18 March, 1918.) 


1. Larceny—Criminal Law—‘‘Recent Possession’’——Presumptions. 

The doctrine of recent possession, as applied under indictment for lar- 
ceny, should be kept within proper limits, and a presumption of guilt will 
only apply when the possession is of such character as to manifest that 
the stolen goods came to the possessor by his own act, or with his un- 
doubted concurrence. 


2. Same—F acts. 

The presumption of larceny from “recent possession” when it exists, is 
one of fact, and is stronger or weaker as the possession is more or less 
recent, and as the other evidence tends to show it to be exclusive or other- 
wise. 


8. Same—Instructions—Trials. 
When “recent possession” is relied upon to convict for larceny, on a 
Saturday night, and there is evidence that the goods were found on Sun- 
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day in a warehouse at the rear of a store of a partnership of which one 
defendant was a member, and that a certain third person committed the 
theft at night with an unidentified person, under this and the further 
evidence of this case, it is Held that there was sufficient evidence for 
conviction; but, as there was evidence that the warehouse was readily 
accessible by others, and the store had been left in charge of a clerk, ete., 
it was reversible error for the trial judge to instruct the jury that the 
“recent possession” of the goods in the warehouse raised the presumption 
of guilt of the defendant, a member of the firm. The guilt of the other 
partner was not involved in the ease. 


4, Larceny—Evidence—Trials—Questions for Jury. 


Where the evidence, in a prosecution for larceny, tends to show that 
one of the defendants with an unidentified person, took the goods at night 
and carried them away with the cart and horse of his codefendant and 
put them in a warehouse, where they were found the next day; that the 
cart was driven to the house of the codefendant, where both of them were 
carousing or drinking that night, etc., it is sufficient to sustain a verdict 
of conviction for them both. 


5S. Courts—Trials—Prejudice—Instructions-——-Appeal and Error. 

Upon this trial for larceny, the child of defendant went into the court 
room while the defendant was a witness, when the solicitor remarked 
that it was for the purpose of influencing the jury; Held, the instruc- 
tion of the judge relieved the situation of prejudice to the defendant, if 
any existed, and his requiring the child to be carried into another room 
was a matter within his discretion. 

6. Instructions—Criminal Law—Several Defendants. 


Where the judge instructs the jury that they could find any one of sev- 
eral defendants on trial for larceny, or any two or all three guilty, or 
they may render a verdict of not guilty as to all of them, it is not ob- 
jectionable as an instruction to find them all guilty, if they so found one 
of them. 


AppEAL by defendants from Calvert, J., at January Term, 1918, of 
PIirr. 

This is an indictment for larceny against’ three defendants, Daven- 
port, Ford, and Carson. A verdict of guilty was returned against all of 
the defendants. The defendant Davenport does not appeal. 

The evidence for the State tends to prove that the railroad warehouse 
at Whitehurst, N. C. was broken into on Saturday night, 31 March, 
1917, and that goods were stolen therefrom; that the defendant Daven- 
port and one other, who is not identified by the evidence, were present 
and participated in the larceny; that the goods were carried from 
Whitehurst and were placed in a warehouse at Bethel belonging to Ford 
& Shelton, a horse and cart being used for that purpose, belong- 
ing to the defendant Carson; that the goods were placed in the (799) 
warehouse within two or three hours after they were stolen; that 
the warehouse at Bethel is about 10 by 14 feet in size and was within a 
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short distance of the store of Ford & Shelton; that Shelton, one of the 
partners, lived in the country and had very little to do with the man- 
agement of the business of Ford & Shelton; that there was a front door 
to the warehouse which was fastened by a cheap lock with hasp and 
staple; that the staple had been broken and could easily be removed; 
that the key to this lock was kept on a nail near the office door inside 
the store and was found there on Sunday morning; that there was a 
back door tothe warehouse which was fastened by a latch on the inside 
of the door and that there was a small window nearthe back door 
through which the latch could be reached; that Ford & Shelton had one 
clerk atthe time of ithe larceny named Gregory; that he and Ford had 
the control and management of the business at that time; that on Sun- 
day evening, the day of thelarceny, Ford’s wife was taken sick and he 
left the store about three o’clock and did not return until Sunday morn- 
ing except for about a half-hour between seven and eight o’clock that 
night, and there is no evidence that he went to the warehouse; that cn 
Saturday night Gregory was in charge of thestore; that on Sunday 
morning Gregory took the key to the warehouse from the nail where it 
was hanging in the store and opened the warehouse for partics who 
were in search of the stolen property. 

The evidence also tends to prove that after the goods were placed in 
the warehouse of Ford & Shelton, the horse and cart were driven to the 
home of the defendant Carson; that the cart was left at the back door 
of the defendant and the horse placed in his stable near the dwelling 
house; that the defendant Davenport lived on the premises of the de- 
fendant Carson and was at his home on Saturday night as late as ele- 
ven o’clock; that he was also at the home of Carson early Sunday 
morning and that when parties approached the home some one was seen 
to jump and run and that when the parties went to the place they found 
the defendant Carson and asked him if he had seen any one run and he 
said that he had not seen anybody. | 

There are also declarations of the defendant Carson which will ap- 
pear in the opinion. 

His Honor charged the jury as to the defendant Ford, among other 
things as follows: “The law says that when a person is found in pos- 
session of property which has been stolen and recently after the theft, 
the law presumes that the person found in possession of the property 
is the one who has stolen it, or that he is in some way criminally con- 
nected with the theft. . .If you find from this testimony, and be- 

yond a reasonable doubt, that Ford, the defendant, had the con- 
(800) trol and management of that business and was in the control 
and dominion of the warehouse in which those goods were found, 
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then he was in possession of the warehouse and consequently in posses- 
sion of the goods, if you should find that they were found therein within 
the meaning of this rule with respect to the presumption from the pos- 
session.” The defendant Ford excepted. 

There was a motion for nonsuit in behalf of both of the defendants 
Ford and Carson, which was overruled and both defendants excepted. 
Each of the defendants, Ford and Carson, were sentenced to a term of 
imprisonment on the county roads, and they appealed. 


Attorney-General Manning and Assistant Attorney-General Sykes 
for the State. 

Albion Dunn and M. K. Blount for defendant Carson. 

Julius Brown, Harding & Pierce and Evans & Evans for defendant 
Ford. 


Auten, J. The doctrine of recent possession, as applied in the trial 
of indictments for larceny, frequently leads to the detection of a thief, 
when without it the guilty would go free, but the temptation to shift 
evidence of guilt from one to another, andthe ease with which stolen 
property may be left on the premises of an innocent person, make it 
imperative that the doctrine be kept within proper limits, and as Lord 
Hale says 2 Pleas of the Crown, 289, “It must be very warily pressed.” 

Gaston, J., says in S. v. Smith, 24 N.C. 406, while discussing a 
charge to the jury that recent possession of stolen property raised a 
presumption of guilt: “Irom necessity, the law must admit, in criminal 
as well as civil cases, presumptive evidence; but in criminal cases it 
never allows to such evidence any technical or artificial operation be- 
yond its natural tendency to produce belief under the cireumstances of 
the case. Presumptions of this kind are derived altogether by means of 
experience from the course of nature and the habits of society, and 
when they are termed legal presumptions it 1s because they have been 
frequently drawn under the sanction of legal tribunals that they may 
be viewed as authorized presumptions. Among these is that which was 
in the mind of his Honor, the recent possession of stolen goods, in the 
ease of larceny, raising the presumption of an actual taking by the pos- 
sessor. But when we examine the cases in which such a presumption has 
been sanctioned, or consider the grounds of reason and experience on 
which the presumption is clearly warranted, we shall find that it ap- 
plies only when this possession is of a kind which manifests that the 
stolen goods have come to the possessor by his own act or, at all events, 
with his undoubted concurrence.” 

In the Smith case tobaeco was stolen Friday night, and was (801) 
found Saturday morning in a barn on the land of Smith and 
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within one or two hundred yards of his dwelling, and it was held error 
to charge that these facts raised a strong presumption of guilt, and the 
court lays no stress on the use of the word “strong” in the instruction 
and deals only with the question whether the facts raised a presump- 
tion against the defendant. 

In S. v. Graves, 72 N.C. 485, Pearson, C. J., says that the presump- 
tion does not arise except when “the fact of guilt must be self-evident 
from the bare fact of stolen goods,” and Hoke, J., in S. v. Anderson, 
162 N.C. 571, that it is only when “he could not have reasonably gotten 
possession unless he had stolen them himself.” 

The principle is usually applied to possession which involves custody 
about the person, but it is not necessarily so limited. “It may be of 
things elsewhere deposited, but under the control of a party. It may 
be in a storeroom or barn when the party has the key. In short, 1t may 
be in any place where it is manifest it must have been put by the act 
of the party or his undoubted concurrence.” S. v. Johnson, 60 N.C. 
237. 

The presumption, when it exists, is one of fact, not of law, and is 
stronger or weaker as the possession 1s moreor less recent and as the 
other evidence tends to show it to be exclusive: S. v. Rights, 82 N.C. 
675; S. v. Record, 151 N.C. 697. 

Applying these principles, we are of opinion there is evidence to be 
submitted to the jury as against the defendant Ford, but that there is 
error in the charge. 

His Honor charged the jury that the law presumed that the defend- 
ant had stolen the property or was criminally connected with the theft 
if he had control and management of the business and was in control 
and dominion of the warehouse, making his guilt depend on two facts 
that were not in controversy, and he failed to instruct the jury that this 
presumption could not, however, arise unless this control, management, 
or dominion was exclusive, or unless the jury was satisfied beyond a 
reasonable doubt that the goods were placed in the warehouse “by the 
act of the party or his undoubted concurrence.” S. v. Johnson, supra. 

The distinction is important and material. There are thousands of 
barns, stables, outhouses, warehouses, chicken-houses in this State un- 
der the control, management, and dominion of the owner, many of them 
open and easy of access, in which stolen property may be secreted with- 
out the knowledge or concurrence of the owner, and it is going far 
enough to permit possession under these conditions to be considered as 
a circumstance without giving it the additional weight of a presumption 

raised by law which is equivalent to saying to the jury that the 
(802) experience and observation of those who have been administer- 
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ing the law for hundreds of years is that the owner of the premises 1s 
the thief. 

In this case the defendant Ford, who isshown te bea man of good 
character, testified without objection and without contradiction that 
Davenport, who with one other not identified stole the goods from the 
warehouse at Whitehurst, told him that they intended to carry the 
goods to Edgecombe County, but when they got to Bethel day was 
breaking and they had to put them somewhere or be caught with them, 
and as he knew about the warehouse he went around and drew the 
staple and put them in there. 

This is not an unreasonable statement, because 1t must be remem- 
bered that the goods were stolen on Saturday night and placed in the 
warehouse early Sunday morning, and it might be reasonably expected 
by the thieves that the warehouse would not be used on Sunday, and 
that the goods would not be discovered before they could remove them 
on Sunday night. 

The evidence is also practically uncontradicted that Ford’s wife was 
very sick on Saturday evening and Saturday night; that Ford left the 
store about 3 o’clock Saturday evening and did not return until the 
next day, except for about a half hour between 7 and 8 o’clock, and 
there is no evidence that he then went to the warehouse; that the ware- 
house was a small building 10 by 14 feet, situated a short distance from 
the store; that there was a back door to the warehouse which was 
fastened by a bolt on the inside; that there was a small window near 
the door with panes of glass broken in it, and that the bolt could 
be reached through this window; that there was a front door to the 
warehouse which was fastened with a cheap padlock costing about 10 
cents and a hasp and staple, and that the staple had been broken off 
before the time of the lareeny and could be easily removed; that the 
key to the warehouse hung on a nail on the outside of the office in the 
store, and that it was there on Sunday morning; that the defendant 
Ford had in his employment a clerk named Gregory, who was in 
charge of the store on Saturday night and was left there by Ford when 
he returned to his home. 

Under these circumstances it may be true that Davenport drew the 
staple and placed the goods in the warehouse without the knowledge 
or coneurrence of Gregory or Ford, or that Gregory opened the ware- 
house for Davenport, or that Davenport opened the back door of the 
warehouse by lifting the bolt of the back door through the window, 
and at most the evidence of possession is only a circumstance which 
can be considered against the defendant. 
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The case of the defendant Carson stands upon a different footing, 
as his Honor told the jury that he could not be convicted unless 
(803) he either took the property from the warehouse at Whitehurst, 
or participated in taking it, and the principal question presented 

by his appeal is whether there is any evidence of this fact. 

All of the evidence shows that the defendant Davenport was present 
and aided in taking the goods from the warehouse at Whitehurst, and 
that the goods were carried to Bethel on a cart pulled by a horse, both 
belonging to the defendant Carson, and that after the goods were 
placed in the warehouse of Ford the horse and cart were carried to the 
premises of Carson, reaching his premises very early Sunday morning, 
The evidence also tends to prove that Davenport was at the home of 
Carson as late as 11 o’clock on Saturday night, and that they were 
drinking together; that the stable in which the horse was kept was but 
a short distance from the house in which Carson and his wife lived; 
that when the horse and cart were returned on Sunday morning the 
cart was driven near to the back door of Carson and the horse carried 
to his stable; that on Sunday morning when parties went to the home 
of Carson searching for the thief, as they went up they saw a man | 
jump and run a short distance from the home on the edge of the woods, 
and that they went to the place and found Carson and asked him if 
he had seen any one run and he said that he had not seen any one run, 
and that shortly thereafter Davenport was found in the woods near the 
place; that Carson said to one of the parties on Sunday morning, “T 
am not going to suffer for what other folks done. Somebody else is 
connected in this thing, and I am going to suffer for what they 
did.” And again he said, “They have got me right fair, but anyhow 
I can go on and serve my time out on the road like a man,” and that 
he then laughed and said, “I am not going to suffer for what others 
have done. I have not done anything, and I do not expect to suffer 
for the doings of others.” 

These circumstances, while not necessarily conclusive, are sufficient 
to be submitted to the jury, and the motion for judgment of nonsuit 
was properly overruled. 

The incident connected with the child of the defendant going into 
the courtroom while he was on the witness-stand is not reversible error. 
The remarks of the solicitor intimating that the child was brought in 
purposely to influence the jury does not appear to be warranted by 
anything appearing in the record, but his Honor immediately instructed 
the jury that they must not consider what had occurred, or the remarks 
of the counsel for the State, and that they should free their minds from 
any impression brought about by the scene which had transpired, and 
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we must assume that the jurors obeyed the instruction as the incident 
was not of such character that the impressions associated with it 

could not be easily removed. The order of the judge requiring (804) 
the child to be carried to another room was a matter within his 
discretion. 

We have examined the other exceptions of the defendant Carson and 
do not find any error. 

The direction of his Honor that they could find any one or any two, 
or all three, of the defendants guilty, or that they might return a ver- 
dict of not guilty as to all of them, could not be understood by the Jury 
to mean that if they found one guilty they must find all guilty, as he 
distinetly told them that they might find one guilty or two guilty, 
which clearly implied a verdict of not guilty as to those not found 
oulty. 

It is well to say, lest it might be misunderstood, that there is no claim 
or suggestion that the witness Gregory had any part or participation 
in the crime, and that his relation to the facts in evidence is referred 
to only for the purpose of showing the error in applying the presump- 
tion of guilt against the defendant Ford. 

A new trial is ordered as to the defendant Ford and the judgment is 
affirmed as to the defendant Carson. 

No error as to defendant Carson. 

New trial as to defendant Ford. 


Cited: S. v. Harrington, 176 N.C. 717; S. v. Lippard, 183 N.C. 788; 
S. v. Reagan, 185 N.C. 713; S. v. Riley, 188 N.C. 75; S. v. White, 196 
N.C. 3; 8. v. Lambert, 196 N.C. 530; 8. v. McFalls, 221 N.C. 23; S. v. 
Holbrook, 223 N.C. 625; S. v. Weinstein, 224 N.C. 650; S. v. Spencer, 
239 N.C. 612. 7 





(805) 


STATE v. LOUISE PRICE. 
(Filed 20 March, 1918.) 


1. Criminal Law — Amendments — Courts — Statutes — Bawdy Houses— 
Vagrancy. 

The court has the power to allow a complaint and warrant for the viola- 
tion of the vagrancy law (ch. 391, Acts of 1905; ch. 1, Acts of 1915; ch. 
1012, Acts of 1917) to be amended in proper instances by the insertion of 
the words “bawdy house and assignation house” and adding the words 
“thereby becoming a vagrant in violation of the statutes.” S. wv. Poy- 
thress, 1T4 N.C. 809, cited and applied. 
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2. Criminal Law-——- Bawdy Houses—Vagrancy——Evidence——Nonsuit—Ar- 
rest of Judgment. 

Where the affidavit and warrant for a violation of the vagrancy. laws 
follow the language of the statute (ch. 891, Acts of 1915, ete.), and there 
is evidence upon the trial to support the charges therein made, motions to 
nonsuit and in arrest of Judgment are properly denied. 

3. Criminal Law — Bawdy Houses — Evidence — Reputation—Statutes— 
Constitutional Law. 

By express statutory provision, the reputation that a house is kept asa 
bawdy house may be received in evidence on the trial of a person for keep- 
ing one, under an indictment for vagrancy, ete., and the statute is consti- 
tutional and valid. Pell’s Revisal, sec. 3353a. 


4. Criminal Law—Instructions—Bawdy Houses—-Issues—Appeal and Er- 
ror—Harmless Error. 


Where the defendant is charged under the provisions of the statute with 
vagrancy and the keeping of a bawdy house, of which there is evidence 
upon the trial, and the court submits the case under the issue as to 
vagrancy alone, the charge of the court embracing the elements of keeping 
a bawdy house is not to the defendant’s prejudice when it was so explain- 
ed to the jury that they could not have been misled thereby, and when the 
court so confined the inquiry to vagrancy as to exelude all evidence not 
relating thereto. 


Action, tried before Calvert, J., and a jury, at January Term, 1918, 
of WAKr. 

Defendant was charged with the offense of vagrancy, the complaint 
and warrant alleging that she “did unlawfully and willfully keep, and 
was an inmate of, a bawdy house, assignation house, lewd and disorder- 
ly house and place where illegal sexual intercourse was habitually car- 
ried on, and thereby became a vagrant, in violation of Acts of 1905, ch. 
391, Acts of 1915, ch. 1, and Acts of 1917, ch. 1012, and contrary to the 
form of the statute in such case made and provided, and against the 
peace and dignity of the State.” 

She was tried before the City Court of Raleigh, convicted and sen- 
tenced to twelve months imprisonment in jail, to take effect at the expi- 
ration of a former sentence, this being the second offense. The defend- 
ant appealed from this judgment to the Superior Court, where she was 
again convicted. She moved for arrest of judgment and also for a new 
trial, which motions were overruled, and she was thereupon sentenced 
to thirty days imprisonment in the jail of the county, and appealed 
from the judgment. 


Attorney-General Manning and Assistant Attorney-General Sykes 
for the State. 
A, Jones & Son and J. C. Iattle for defendant. 
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Waker, J., after stating the case: First. When the case was called 
for trial, the solicitor moved to amend the complaint and warrant by 
inserting the words “bawdy house and assignation house,” and adding 
the words “thereby becoming a vagrant, in violation of the statutes” 
(enumerated in the motion and hereinbefore stated). The motion was 
allowed and the affidavit and warrant accordingly amended.” Defend- 
ant excepted. 

The original complaint and warrant, as they now appear in the 
record, have these words in them, and it may be that they are 
not the originals, but f this be so, the court clearly had the (806) 
power to allow the amendment. S. v. Poythress, 174 N.C. 809. In 
that case we said in regard to a much more radical and serious amend- 
ment of a criminal warrant: ‘The other objections and exceptions by 
the defendant relate principally to the ruling of the court allowing 
amendments to the warrant. The policy of the law, as evidenced by 
section 1467 of the Revisal and numerous decisions of this Court, is 
one of liberality in allowing amendments in the Superior Court of war- 
rants issued by justices of the peace, and such amendments are allowed 
even after verdict (S. v. Smith, 103 N.C. 410), and even after a special 
verdict (S. v. Telfair, 130 N.C. 645). The only restriction would seem 
to be that the amendment must be made to conform to evidence cited 
on the trial as shown by the record. S. v. Baker, 106 N.C. 758. The 
effect of this amendment was to add two additional counts to the 
charge upon which the defendant was being tried, both amendments 
conforming to the evidence elicited on the trial, as appeared from the 
record, and both amendments abundantly supported and sustained by 
evidence offered at the trial.” And we further said that “in those cases 
(referring to those presently to be cited) the affidavit, or original 
charge, was essentially changed, and yet it was held that the Superior 
Court had the power to amend it.” 

As has already been stated, two counts were added to the original 
charge. It is true they related to the sale of the liquor, but the original 
accusation was that defendant (1) had engaged in the business or occu- 
pation of selling liquor; (2) that he had hquor in his possession for 
sale; and (3) that he received more at one time and 1n one package 
than the law allows, all of them different offenses, and we held that not- 
withstanding this the amendment could be made under the statute (Re- 
visal 1905, sec. 1467). S. v. Winslow, 95 N.C. 649; S. v. Davis, 111 
N.C. 729; S. v. Sharp, 125 N.C. 634 (74 Am. St., 663); S. v. Yoder, 132 
N.C. 1113; S. v. Sykes, 104 N.C. 694. As the record now stands, and 
accepting it as importing verity, which we are required to do in the 
absence of any suggestion of any error in it or a diminution of it, there 
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was no necessity for an amendment, and the ruling of the court, if it 
could possibly be considered as erroneous, was harmless. 

Second. The motion to nonsuit was properly overruled, as there was 
evidence for the jury upon the question of the defendant’s guilt; and 
the motion in arrest: of judgment was likewise properly refused, because 
the affidavit and warrant charged an indictable offense, and there is 
nothing apearing in the record for which the judgment can be arrested. 
The charge is made in the precise terms of the statute, and, for an ap- 

parent reason we should not give the warrants and proceedings 
(807) of magistrates a too drastic or technical construction, but even if 
we should do so in this case, the charge is well laid in the papers. 

Third. The evidence as to reputation of the house was competent, 
and properly admitted, when considered in connection with the other 
testimony in the case. The statute itself makes such testimony compe- 
tent. Pell’s Revisal, sec. 3853-A. 1 Wharton’s Cr. Evidence (10 Ed.), 
sec. 261, states the well-settled rule to be that ‘‘On indictments for 
keeping houses of ill fame, when such is the statutory term designating 
the offense, the ul] fame or bad reputation of the house may be put in 
evidence.” For that statement in the text the following cases are cited in 
the note: U.S. v. Gray, 2 Cranch C. C., 675, Fed. Cas. No. 15251; 
U.S. v. Stevens, 4 Cranch C. C., 341, Fed. Cas. No. 16391; Caldwell v. 
S., 17 Conn., 467; People v. Lock Wing, 61 Cal., 380; People v. Buchan- 
an, 1 Idaho, 681. See U. S. v. Johnson, 12 Rep., 135. See, also, S. v. 
Blakesley, 38 Conn., 523. 

The annotation of this text states that care should be taken to see 
whether the statute makes the reputation or ill fame, an essential ele- 
ment of the crime, or whether the actual character of the house is the 
fact in issue. If the reputation is a constituent part, evidence of it is, 
of course, admissible, but if the actual character of the house is the 
question to be determined, then reputation becomes admissible like any 
other evidentiary fact, and is used as one of the exceptions to the 
hearsay rule. 1 Wharton’s Cr. Evidence, sec. 261, n. 1. But the stat- 
ute is sufficient authority for the admission of the evidence. It was 
competent for the Legislature to enact such a rule of evidence. It will 
be noted that the reputation of the character of the house, as being one 
forbidden by the law, is not given even the force of presumption or 
prima, facie case, and is certainly not made conclusive proof of the ulti- 
mate fact sought to be established. It is only a circumstance which the 
jury are permitted to consider in passing upon the defendant’s guilt. 
Some of the courts have suggested the necessity of a natural connection 
between the fact inferred or presumed and the fact upon which the pre- 
sumption or inference is based, as a condition of the power of the Leg- 
islature to declare prima facie rules of evidence. 
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Thus the Court, in S. v. Beach, 147 Ind., 74, and 36 L.R.A. 179 
(cited in S. v. Thomas, infra), declared, obiter, that a law which pro- 
vides that certain facts are conclusive proof of guilt would be unconsti-~ 
tutional, “as also would one which makes an act prima facie evidence 
of erime which had no relation to a criminal act and no tendency what- 
ever to establish a criminal act.” | 

So the Court, in People v. Cannon, 139 N.Y. 32, 36 Am. St. Rep., 
668, said: “The fact upon which the presumption is to rest must have 
some fair relation to or natural connection with the main fact. 

The inference of the existence of the main fact because of the (808) 
existence of the fact actually proved must not be merely and 
purely arbitrary or wholly unreasonable, unnatural, or extraordinary.” 
This qualification of the legislative power is denied in 2 Wigmore on 
Kvidence, sec. 1854, p. 1672, upon the theory that if the Legislature can 
make a rule of evidence at all, it cannot be controlled by the judicial 
standard of rationality any more than its economic fallacies can be in- 
validated by the judicial conception of economic truth. Without, how- 
ever, conceding that the rationality of the legislative rule of evidence 
is In no case open to judicial examination, it is probably safe to as- 
sume that the courts will be reluctant except in extraordinary cases, to 
declare that the legislative rule is so irrational as to be invalid. Banks 
v. 8., 52 8.E. (Ga.), 74. (Same case and note n 2 Law Reports Anno. 
(N.S.), p. 1007, especially the note at pp. 1008 and 1009, where the 
subject is discussed with a citation of some of the authorities bearing 
upon it.) See, also, S. v. Thomas, 2 L.R.A. (NS.), p. 1011, citing S. v. 
Beach, 147 Ind., 74 (86 L.R.A. 179); S. v. Boyd, at this term; Jones v. 
Brim, 165 U.S. 180. 

“Tt is within the power of the Legislature to prescribe a rule oi gen- 
eral application based upon a state of things which is ordinarily evi- 
denee of the ultimate fact sought to be established.” Hawker v. S., of 
New York, 170 U\S. 189, 197. 

The principle seems to be quite well settled that the Legislature has 
the power to declare that reputation, in certain instances, shall be evi- 
dence as to the character of a house in which illicit traffic is carried on 
(S. v. Beach, 36 L.R.A. 179), and it may further declare that certain 
facts shall be prima facie or presumptive evidence of another fact. S. 
v. Barrett, 188 N.C. 6380; S. c., 1 L.R.A. (NS.) 626. If such facts 
were made conclusive proof of the criminal act, a different question 
would be presented; but they are in this case, as the statute does 
not go to that extent. The Barrett case has received the approval of 
this Court many times since it was decided. S. v. Wilkerson, 164 N.C. 
432, where statutes making certain facts evidence or even prima facie 
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evidence of another fact involved in the issue have been upheld, and the 
distinction between those statutes which may be valid and those which 
may not be valid is fully stated. S. v. Divine, 98 N.C. 778, presented a 
different question and is easily distinguished from the cases above 
cited. 

Fourth. The objections to the charge of the court cannot be sustained. 
The learned judge eliminated so much of the complaint as contained 
the separate charge of keeping a bawdy house and submitted all of the 
relevant evidence to:the jury on the sole issue of vagrancy. There were 
circumstanees in evidence which taken with the reputation of the house 

would warrant the jury in finding that the defendant was a va- 
(809) grant within the meaning of the statute. Any extended discussion 

of the facts would be useless. It may be that his Honor should 
not have excluded the charge of keeping a bawdy house as contended 
by the State, but if it was error to do so, it is plain that it was one 
committed in favor of the defendant, and she will not be heard by the 
law to complain. 

With reference to the remaining allegations in the complaint and the 
evidence to support them, the court charged almost in the very langu- 
age of the statute, and at least substantially so, and the jury could not 
well have been misled as to the issue they were trying or as to what was 
necessary to constitute guilt. 

No error. 


Cited: S. v. Mills, 181 N.C. 534; S. v. McNeill, 182 N.C. 859; S. v. 
Springs, 184 N.C. 771, 775; S. v. Hunt, 197 N.C. 708; S. v. Brown, 225 
N.C. 24; S. v. Robinson, 229 N.C. 649. 





(810) 


STATE v. ARVIL WOOD. 
(Filed 8 May, 1918.) 


1. Courts—Terms—Absence of Judge—Sheriffs—Adjournment. 

The provision that the sheriff should adjourn the court from day to 
day until the fourth day of the term, and then for the term, in the ab- 
sence of the judge who was to have held it, under the law, is subject to 
the provision that this shall be done “unless the sheriff shall be sooner 
informed that the judge, from any cause cannot hold the term,” which 
implies the power of the judge to order an adjournment to a later day 
in the term. Revisal, sec. 1510. 
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2. Same—Appearance of Judge. 

Where the sheriff has not continued a term of the Superior Court for 
the absence of the judge to hold the same, the judge may appear at any 
day within the term, and the proceedings thereafter will be valid. Revi- 
sal, sec. 1510. 


3. Same—Governor. 

Where the judge of the district is prevented from holding a term of 
court, as in ease of detention by a trial in another county extending over 
into such term, the Governor may designate and appoint another judge 
to hold such term, or a part thereof, though within the same district, and 
by virtue of his commission he is a Judge both de facto and de jure, while 
so acting. 


4, Courts—Terms—Governor—Special Judge—Jurors—Special Terms. 


Where the trial of a cause in one county has continued over the term 
and prevented the trial judge from holding the courts of another county 
in the same district commencing the following week, the mere fact that 
the Governor has commissioned a different judge to hold such term of 
eourt does not render that term a special one, requiring the drawing of 
a grand jury and advertising the term, according to the law in such jin- 
stances. 


5. Jurors—Grand Jury—Constitutional Law—Number of Jurors—-Statutes 
—Courts. . 
Where the jurors are regularly drawn for a two weeks term of court, 
Revisal, sec. 1959, but it is held only for the second week and by a dif- 
erent judge commissioned thereto by the Governor, it is proper for the 
presiding judge to use the second week jurors for the grand jury, though 
but 16 in number without requiring that their names be again put in a 
hat and drawn therefrom by a child under 10 years of age; and it will 
be presumed, nothing to the contrary appearing, that the judge had satis- 
factorily questioned them as to their qualifications. 8S. v. Brittain, 143 
N.C. 689, cited and applied. The constitutional requirements as to the 
requisite number of grand jurors and its history discussion by CLARK, 
Cs as 


6. Jurors—Selection—Objection to Jurors. 


Defendants in a criminal action have no right to select a jury, but only 
to object to jurors, which applies both to grand and petit juries. 


7. Constitutional Law—Two Offices—Solicitors—Appointment by Court. 
In the absence of the solicitor to prosecute a criminal action, the judge 
may appoint an attorney to prosecute in his stead, such temporary ap- 
pointment not being to an office within the intent of our Constitution, 
Art. XIV, sec. 7, prohibiting the holding of two offices at the same time; 
and the appointment of the United States District Attorney does not dis- 
qualify him to act or affect the trial of the action. 


8. Same—Acceptance of Office—Vacating Prior Office. 
The appointment by the Judge of the United States District Attorney to 
act for the absent solicitor in the prosecution of a criminal action in the 
State court, if it came within the inhibition of our Constitution, Art. XIV, 
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see. 7, as to holding two offices at the same time, would not aiffect the va- 
ae of the trial in the State courts for the acceptance of the latter po- 
sition would ipso facto vacate the first one. 
9. Criminal Law—Technicaliti¢s—Pleas—Abatement—Motion to Quash. 
Where the motion in a criminal action is, in effect, to quash the in- 
dictment, it will not be deemed a waiver of the defendant’s right because 
he has miscalied if a plea in abatement. Revisal, sec. 3239, 1870. The 
intent of our statutes, 3254, 3255, prohibiting reliance upon teechnicali- 
ties, being also for the benefit of the defendant in such instances. 


ALLEN, J., dissenting. 


AppraL from Ferguson, J., at December Term, 1917, of RanboLrg, 
by the defendant who was convicted of a secret assault with intent to 
kill W. Fernando Wood, a near relative, and sentenced to 12 months 
imprisonment. There is no allegation of error in the trial, but the ap- 
peal rests entirely upon assignments of error for a refusal of a plea in 
abatement. | 7 | 

The regular December term of Randolph should have opened on 
Monday, 3 December, 1917. At that time Hon. E. B. Cline, the judge 

holding the courts of the district, being still engaged in the trial 
(811) of Gaston B. Means for murder in Cabarrus, addressed the fol- 
_lowing letter to the sheriff of Randolph: 


Concorp, N. C. 30 November, 1917. 
To the Sheriff of Randolph County, N.C. — 


Confirming my message to you of this date you are ordered and 
directed to adjourn the approaching term of the Superior Court of Ran- 
dolph from Monday, 3-15 December, to begin on Monday, 10 Decem- 
ber, 1917, which is Monday of the second week of the term, this order 
bene finde by reason of the fact I shall be compelled to continue in 
court here during next week and neither I nor the solicitor can be in 
Randolph before 10 December. 

Please make this known to attorneys, jurors, and witnesses as soon as 
possible, certainly not later than next Monday morning at the court 
house door. All witnesses should be directed to return 10 December. 
The first week’s Jurors are excused, but there should be as many as 24 
summoned for the second week and 36 would be better if they can 


legally be had. | 
E. B. Cline, Judge Presiding. 


Subsequently the Governor issued a commission in regular form to 
Judge G. 8. Ferguson, of the Twentieth Judicial District, reciting: 

“Whereas, it has been made to appear to the satisfaction of His Ex- 
cellency, the Governor, that the Hon. E. B. Cline, assigned by law to 
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hold the regular term of the Superior Court for the county of Randolph, 
in the Fifteenth Judicial District, is unable to do so by protracted il- 
ness or unavordable accident: 

“Now therefore, I, T. W. Bickett, Governor of the State of North 
Carolina, by virtue of authority vested in me by article 4, sec. 11, of 
our State Constitution, do hereby require and commission you to hold 
the regular term of the Superior Court for the county aforesaid, begin- 
ning on Monday, the 10th day of December, 1917, for one week.” 

The defendant entered a plea in abatement on the following grounds: 
“The bill of indictment was not found by a legally constituted body. 
The defendant is not informed whether this term of the court 1s a regu- 
lar or a special term. The board of commissioners did not give thirty 
days notice of said term of court as provided by statute, and failed to 
draw a jury for said term of court as provided by statute, and there 
was not 18 jurors drawn for a grand jury by a child not 10 years of age. 
That the 16 jurors who were serving as grand jurors are of the jurors 
drawn for the second weck of the term and were not drawn for grand 
jurors for the first week, and the men serving were all drawn for the 
second week; that the Governor did not notify the chairman of the 
board of county commissioners of the present called term of this court 
and give him an opportunity to draw a jury according to law in 
that there was not thitry days notice given in the newspaper (812) 
according to law, as defendant is informed and believes.” 

1. That if this term of the court 1s not a special term, but is a regu- 
lar term, the same is not sitting according to statute; that the sheriff 
had the right to open the court from day to day till the fourth day of 
the term, and then the term should have continued to Monday of this 
week, and on Monday of this week the judge did not appear, then the 
court stood continued till the next term of the court. 

2. That if the court was called by the Governor, as defendant is 
informed, he could not order an exchange of courts between Judge 
Cline and Judge Ferguson under the statute when Judge Cline was 
holding court in the district in which Randolph County is a part of 
the same organization of the court. 

3. That W. C. Hammer is prosecuting the docket as solicitor and is 
holding and filling the office of the district attorney for the United 
States, which is an office of trust and profit within the meaning of the 
Constitution, and his acts as such solicitor are null and void as he 
could not hold two offices at the same time, and that the solicitor for 
the State -has no right to delegate the duties of his office to another 


person. | 
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4. That there was not 18 members of the grand Jury at the term of 
court when the bill was found; that there was only 16 of said grand 
jurors, and that they were not drawn by a child under 10 years old, 
but were called into the box and charged. 

The judge overruled the plea and found the following facts: 

“That Judge Cline, who is assigned by law to hold the regular term 
of this court, is engaged in the trial of a capital case in the county of 
Cabarrus, and the Governor of the State called upon and requested 
Judge Ferguson, the present presiding judge, to hold this week of 
court for Judge Cline, and that Judge Ferguson was unable to reach 
the court on Monday and so notified the sheriff that the court would 
open on Tuesday. Upon the opening of the court Tuesday morning it 
is ascertained that the jury for the first week had been notified they 
need not attend the second week of court by Judge Cline; that on eall- 
ing over the jury, the judge ascertained that there were only 16 jurors 
in attendance upon the court who were drawn by the county commis- 
sioners to serve for the second week of the term, and being of the 
opinion that the grand jurors should be drawn by the county commis- 
sioners from the regular jury box the 16 men were impaneled and 
charged as grand jurors without the form of having a child to draw 

their names from the box. 
(813) “Hayden Clement, solicitor for the judicial district, is engaged 

as solicitor in the prosecution of a capital case, S. v. Means, in 
the county of Cabarrus, and that he requested W. C. Hammer, attor- 
ney of this court, to represent him at this term of court, the said Ham- 
mer being United States District attorney for the Western District of 
North Carolina, andthe court designated and requested the said W. C. 
Hammer to represent the State as solicitor during the term of court and 
made the record that he was appointed to act as solicitor during the 
term.” 

Upon the foregoing findings of facts by the court the plea in abate- 
ment is overruled, and the defendant excepts. 

After verdict of guilty was rendered, the defendant moved in arrest 
of judgment on the same plea in abatement, which being refused, the 
defendant excepted, and from the sentence imposed appealed. 


Attorney-General Manning and Assistant Attorney-General Sykes 


for the State. 
Brittain & Brittain for defendant. 


Cuark, C. J. There are no exceptions to the evidence or the charge 
or to the merits in any way. The defendant’s exceptions are all based 
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upon the plea in abatement, which are, as stated in the defendant’s 
brief, substantially as follows: 

1. “That the term should have begun on 3 December, 1917, and the 
sheriff had power only to adjourn from day to day until the fourth 
day of the term, and if the judge did not appear the court should have 
been adjourned till the next term, and that the action of the court held 
the following week was therefore a nullity.” 

Revisal, 1510, authorized the sheriff to take the above action, but 
there is a provision also in that section, ‘Unless the sheriff shall be 
sooner informed that the judge from any cause cannot hold the term.” 
This ineludes, by uniform custom and from the nature of the case, an 
instruction from the judge to adjourn to any later day in the term. 
This not infrequently happens by reason of the sickness of the judge 
or other engagements, as in this case. The judge here instructed the 
sheriff to adjourn the court till the following Monday, and this action 
was within his authority. In McNeill v. McDuffie, 119 N.C. 336, 
where the judge was detained, as in this case, by holding court in 
another county (Richmond), he instructed the sheriff of Cumberland 
to adjourn that court till the second Monday, and this Court held “The 
judge may appear on any day within the two weeks (if the court has 
not been previously adjourned), and that part of the term actually held 
will be as valid as if court had been opened on the day fixed by 
_the statute,” saying “It ean make no difference what was the (814) 
cause of the judge’s absence, whether illness or attending to offi- 
cial duties elsewhere. The material and only essential facts are that the 
judge designated by law to hold the court appeared within the time 
prescribed and held it, the court not having been previously adjourned 
(in consequence doubtless of directions given to the shenff by the 
judge).” 

If, however, the judge had given no such directions, and it was a 
matter of fact, as in this case, that the sheriff “had not adjourned the 
court till the next:term and the judge afterwards in the second week 
~ actually appeared and held court, his action would be valid.” Norwood 
v. Thorpe, 64 N.C. 682, which has been cited since with approval in 
McNeill v. McDuffie, supra, and other cases. If therefore, Judge Cline 
had appeared and held the court on the second Monday it would have 
been in every respect a valid term. 

2. “Judge Ferguson could not hold the term of the court by exchange 
with Judge Cline, the regular judge of the district, who was then hold- 
ing court in Cabarrus.” 

In this case if the judge who should have held the term was detained 
by illness or for any unavoidable cause, as was the ease, it was 
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within the power of the Governor to assign Judge Ferguson to hold 
the second week of the term, or the whole term. S. v. Lewis, 107 N.C. 
967, is exactly on all-fours. In that case the judge was not detained 
by official business, as in this case, but the judge (Shipp) had died 
and the Governor, instead of appointing his successor immediately, in 
the public interests, thought best to delay such action and assigned 
Judge Whitaker to hold the second week of the term. 

This Court in a very full and satisfactory opimion, which lias 
been repeatedly cited since as unquestioned authority, as follows: 
“Where the Governor issues a commission to one of the judges of the 
Superior Court, authorizing him to hold certain terms of the Superior 
Courts, and the judge undertakes to discharge the duties required of 
him, he is a de facto judge, even if the commission was issued without 
authority of law. Where the Constitution has clothed the Governor 
with the power to require a judge to hold a court in a district; other 
than that to which he is assigned by the general law, upon certain con- 
ditions as to the fulfillment of which the Governor must of necessity 
be the judge, and the Governor issues the commission, the Supreme 
Court will assume that in fact the emergency sanctioned the issuing of 
the commission, which will be held valid 1f the Governor could have 
for any reason lawfully issued it.” 

Judge Cline not being able to hold the court, there was no reason or 
law forbidding the Governor to assign another judge to hold the term, 
and there is no prohibition against two courts being held at the same 

time in the same district, which often happens. 
(815) Judge Ferguson was a judge of the Superior Court de facto 

and de jure and had the same authority, by virtue of the Gover- 
nor’s commission to hold the term, in the same manner Judge Cline 
could have done. In S. v. Watson, 75 N.C. 136, which is quoted in S. v. 
Lewis, the Court said: ‘The Governor is not bound to assign any rea- 
son in the commission or to this Court. As to all the world, except the 
Legislature, he is the final judge of the fitness of his reasons.” 

In S. v. Lewis, supra, the Court said: “If Judge Whitaker was act- 
ing either de jure or de facto as judge of the Superior Court of Rock- 
ingham in opening and organizing that court and in presiding at the 
trial of the defendant until the jury returned a verdict of guilty, it 
was error to allow the motion of the defendant and enter the order 
arresting the judgment.” 

This case is even stronger against the defendant than that, for there 
Judge Skipp having died the Governor might have appointed his suc- 
cessor instead of assigning Judge Whitaker to hold the second week of 
that term. In this case the trial for homicide in S. v. Means not being 
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concluded in Cabarrus, under Revisal, 3266, that term of court was 
kept open, and unless the Governor could assign some other judge there 
would have been no term of court held for Randolph at the regular 
term as required by law. 

Among the many cases citing S, v. Lewis are Sov. Turner, 119 N.C. 
841, where it was held: “A judge of the Superior Court who presides 
in another district by appointment of the Governor is a de facto judge 
of the court so held, and all his acts in that capacity are valid.” That 
case cites as authority also Cloud v. Wilson, 72 N.C. 155, where the 
Court held that the acts of Judge Wilson in holding court were valid 
because he was a de facto judge, though it was finally determined that 
Judge Hilliard was de jure judge during that time. 

In S. v. Register, 13838 N.C. 749, which cites S. v. Lewis and S. v. 
Turner, supra, it is held that the power of the Governor to order a 
judge to hold the term of the court “is not restricted in instances where 
there is an accumulation of business, nor when such facts is recited as 
a reason in the commission is the power of the judge restricted to the 
trial of indictments found before that term.” _ 

In S. v. Hall, 142 N.C. 710, Walker, J. sustained the validity of 
the action of J wdge Long 1s Beldine the term of Rowan notwithstand- 
ing the extraneous evidence offered that the commission to him to hold 
such extra term was issued in the name of the Governor, who was 
absent at the time from the State. 

This case is not lke S. v. Shuford, 128 N.C, 588, where the action 
of the court was held invalid beeause the statute creating the criminal 
district was invalid. But even in that case it is said that the per- 

son there “attempting to perform the duties of such alleged office (816) 
was neither de facto nor a de jure officer, and hence his acts were 

null and void,” adding, “In S. v. Lewis, 107 N.C. 967, the judge was one 
of the Superior Court judges of the State. The only question was as to 
the legality of his assignment to hold that term. It was held (p. 592) 
that he was a de facto officer and his acts could not be even by a 
motion in arrest of judgment.” 


_ 3. “That the term held by Judge Ferguson could not ‘be a regular 
term, but was necessarily a special term, and was invalid beeause there 
was no grand jury drawn for the special (oan and no eee made, 
as required by law.” 

This was the regular term of Randolph Superior Court. The commis- 
sion to Judge Ferguson so states. It was begun and held for the second 
week only, and Judge Ferguson by assignment of the Governor held it 
in heu of Judge Cline, who could have held it but for detention by 
other official dutics. That the action of Judge Ferguson was valid is 
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fully settled in S. v. Lewis, supra, where Judge Whitaker held the 
second week of Rockingham in lieu of Judge Shipp, who had just died. 

4, “That the judge erred in calling the jury for the second week in 
the box as grand jurors when they were summoned merely as trial 
jurors, and besides they were not drawn by a child less than 10 years 
old.” 

It is presumed, and is not denied, that, according to the usual cus- 
tom, the judge questioned the jurors as to their qualifications, and they 
all answered that they were freeholders and had paid their taxes. Be- 
ing only 16 in number, it would have been a vain thing, and childish 
indeed, to put 16 names in the hat and requre a child 10 years old to 
draw out the same 16 names. The jurors were regularly drawn from 
the box in the manner prescribed by Revisal, 1959. There is nothing 
in that section which prescribes that only the jurors drawn for the first 
week shall serve on the grand jury. It may often happen, and has 
happened, that the court does not begin till the second week. Ii Judge 
Cline has been able to attend the second week it would have been 
entirely proper for him to have taken these jurors, regularly drawn 
from the box, for the grand jury and to have filled out the defect of 
jurors for the petty jury by summoning talismen. S. v. Manslip, 174 
N.C. 798. 
do. “That the grand jury was illegal because there was only-t6 serv- 
ing instead of 18.” 

Twelve is a legal grand jury, but not less than twelve must concur 
in finding the bill. S. v. Barker, 107 N.C. 913, where the whole mat- 
ter was fuly discussed with a history of the grand jury by Shepherd, J. 

In S. v. Perry, 122 N.C. 1022, it is said: “An indictment is valid 
(817) if there are only 12 grand jurors (S. v. Davis, 24 N.C. 153; S. v. 

Barker, 107 N.C. 913), provided all 12 concur in finding the bill, 
as must be the case even when 18 grand jurors are present, and the pre- 
sumption of law is that the indictment was properly found in the ab- 
sence of a plea in abatement on that ground and proof (S. v. McNeill, 
93 N.C. 552),” and there is no allegation even here that 12 grand jurors 
did not concur in finding the bill. There is not statute or custom that 
“not less (nor more) than 18 constitute a grand jury.” 

In S. v. Brittain, 148 N.C. 669, Brown, J., says that “What is 
meant by the terms ‘jury’ and ‘grand Jury,’ as used in the Constitution, 
is fully defined in the learned opinion of Mr. Justice Shepherd in S. v. 
Barker, 107 N.C. 914, but the methods by which the jurors are to be 
selected and summoned is nowhere prescribed by our Constitution, and 
we find no limitation therein upon the power of the General Assembly 
to regulate it.” 
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S. v. Paramore, 146 N.C. 606, relied upon by the defendant, is not 
in point. That case held that while the provisions of the statute for 
drawing and summoning jurors are directory, the grand Jury is ille- 
gally constituted when one whose name was not drawn from the boxes 
was summoned by mistake and served by mistake. In this case these 
jurors were regularly drawn from the box, were duly qualified and 
served. No jurors when drawn from the boxes are designated as grand 
jurors or petty jurors, and the judge properly took the 16 regularly 
drawn, who attended for the grand jury, and directed talismen to be 
summoned for the petty jury. S. v. Manslip, 174 N.C. 798. 

The whole matter is fully diseussed by that eminent jurist Gaston, J., 
in S. v. Davis, 24 N.C. 153, m which he says: “The other ground 
taken for this motion is for that it appears upon the record that the 
grand jury who found the indictment was constituted of 15 jurors only. 
The argument in support of this objection is that by the express words 
of Revised Statutes, ch. 31, sec. 34, the grand jury must consist of 18 
jurors; that under the Constitution of this State no freeman can be 
put to answer any criminal charge but by indictment, presentment, or 
impeachment; that an indictment is a written accusation found by a 
grand jury, and that the accusation which has been received as an In- 
dictment in this case is not an indictment because not found by a grand 
jury legally constituted. 

“We do not doubt but that it is competent for the Legislature to 
declare that although a bill be found by 12 of a grand jury the accused 
shall not be put upon his trial, and that the bill so found shall not be 
deemed an indictment unless the grand jury consisted of 18 jurors. 
Such an act of legislation would not infringe any of the rights or liber- 
ties secured by the Constitution, but would be a regulation for 
the enjoyment of them under the Constitution. The question is, (818) 
Has the Legislature made such a declaration or any enactment 
tantamount to such a declaration? 

“The words of the section referred to are: “The judges of the Supe- 
rior Courts and the justices of the county courts shall direct the names 
of all the persons returned to serve as Jurors at the terms of their 
respective courts to be written on scrolls of paper which shall be put 
in a box or hat and drawn by a child under 10 years of age, and 
the first 18 drawn shall be a grand jury for said county, and the residue 
of the names in the box or hat shall be the names of those who are to 
serve as petit jurors for said court.’ These words, it is obvious, are 
directory to the judges and Justices of the courts in regard to the man- 
ner in which the grand and petit Juries shall be formed out of the per- 
sons returned generally as jurors on the original venire. First, a suffi- 
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cient number, 18, shall be drawn by lot out of the whole number 
returned for the grand jury, and those not so drawn shall serve as petit 
jurors. 

“It does not in terms declare that a grand jury constituted of less 
than 18 shall be insufficient to find a bill. It does not purport, other- 
wise than necessarily results from the directions so given, to add to or 
in any way modify the operation of the ancient rule in regard to the 
necessary number of a grand jury; and it cannot be believed that if 
any addition to or modification of the exercise of this so important rule 
were intended, but that 1t would have been distinctly and unequivocal- 
ly announced. It simply gives the directions, but is silent as tothe ef- 
fect which may result from inattention to or nonobservance of them in 
any particular. 

“It cannot be pretended that the rule is not yet in full force that a 
bill may be found on the presentment of 12 only of a grand jury. Now 
it would seem a singular anomaly that the concurrence of 12 out of 18 
is sufficient to prefer an accusation, but that 12 out of 15 is undeserving 
of notice,” , 

In Brucker v. State, 16 Wis., 356 (quoted in S. v. Lewis, 142 N.C. 
643), Dizon, C. J. discussing the right of the Legislature to provide 
that 17 persons might compose the grand jury, said: “The foundation 
of the objection is that this was the rule at common law (that the grand 
jury should consist of not more than 23 or less than 12) recognized by 
the Constitution, against which the Legislature had no power to pro- 
vide. Upon an examination of the authorities, we find no such fixed 
common-law principle. The only inflexible rule with respect to num- 
bers seems to have been that there could not be less than 12 nor more 
than 23. The concurrence of 12 necessary to find a bill, and there 
could not be more than 28, in order that 12 might form a major- 
(819) ity.... We are of the opinion, therefore, that it is competent for 

the Legislature, within the hmits prescribed by the common law, 
to increase or diminish the number of grand jurors to be drawn and re- 
turned without infringing the rights of the accused granted by the Con- 
stitution.” | 

In this State at the time the Constitution of 1868 was adopted a trial 
jury consisted of 12 men, neither more or less, and as to a grand jury 
it was required only that “not less than 12 should concur,” so that a 
conviction was practically had by two full panels of 12 men. Long 
before 1868 (in 1779, ch. 157, see. 11) the grand jury had been reduced 
to consist of not more than 18 nor less than 12 men, as is still the case 
(Revisal, 1969), and, as Judge Gaston says, the number might be 
reduced to a lesser number—not less than 12. 
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The historians of the common law say that when the grand jury was 
first instituted at the Assizes of Clarendon in 1166 it consisted of 36 
men-—-20 from the Hundred and 4 each from the four nearest Vills— 
though in course of time the number was diminished by custom to “not 
more than 23 nor less than 12.” And that when the first petty jury 
trial was instituted nearly two centuries later, in 1350, the trial 
jury consisted at first of the witnesses, and the number varied during a 
century or more, and unanimity was not at first required. But in pro- 
cess of time the number hardened into 12 and unanimity became neces- 
sary, which is certainly the jury intended by our Constitution, though 
this has been varied in other States by constitutional provisions reduc- 
ing the number to 8 in one or more States and the abolition of the re- 
quirement of unanimity in several States. 

The defendant relies upon Moore v. Guano Co., 180 N.C, 230, but 
that merely holds that Revisal, sec. 1959, is mandatory, and not di- 
rectory, that the names of the jurors shall be written on scrolls and 
drawn from the jury box. This was done as to the 16 jurors who attend- 
ed court and who sat as grand jurors in this case. 

As to grand jurors, as well as pretty jurors, the defendant has no 
right to select, but merely to object, to a juror, and on this occasion 
no man served as a grand juror who was not properly drawn in accord- 
ance with the requirements of law, or to whom the defendant had any 
legal ground of challenge. 

6. The last exception was upon the ground that the court assigned 
W. C. Hammer, a member of the bar, to prosecute for the State in the 
necessary absence of Hayden Clement, the solicitor of the district, 
urging that he was incompetent to act because he held the office of 
United States District Attorney, and under our Constitution, Art. XIV, 
sec. 7, no person can hold two offices. Such appointment was a matter 
of necessity, and has been a recognized custom when the solicitor 
for any reason is absent (S. v. Conly, 180 N.C. 683), and there (820) | 
is an express statute recognizing the custom and extending it to 
the lamentable case when the solicitor though present in court is not 
in a condition to act. Revisal, 1499. Such appointment does not make 
the temporary representative of the State an officer (Borden v. Golds- 
boro, 173 N.C. 661), for it did not prejudice the defendant in any way 
or deprive him of a due trial according to law. Moreover, even if it had 
made the appointee an officer, his acceptance would not have made the 
conviction invalid, but merely would have vacated his previous office, 
not the second one. Barnhill v. Thompson, 122 N.C. 498; Midgett v. 
Gray, 158 N.C. 445. 
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The Attorney-General insists that while a plea in abatement is valid 
(Revisal, 3239) when the exception is on the ground of improper venue, 
which is merely a motion to remove to the proper county (S. v. Lewts, 
142 N.C. 632), that exceptions to the grand jury must be taken “by 
motion to quash the indictment, and if not so taken, the same shall be 
deemed to have been waived.” This is indeed the requirement in Re- 
visal, 1970. 

This is a “refinement,” for the intent of the defendant was to make 
his objection upon the grounds stated, and it is not material whether 
the defendant called it a motion to quash or a plea in abatement. We 
will treat it for what it is, and not what it was called, for while the 
provisions of Code, 3254 and 3255, prohibiting reliance upon such teeh- 
nicalities apples only against defendants, it is in accordance with the 
spirit of the statute that it should be invoked in their favor also. 

The refusal of the motion 1s 

Affirmed. 


Cited: S. v. Simmerson, 177 N.C. 546; S. v. Davis, 177 N.C. 579; S. v. 
Mallard, 184 N.C. 670; S. v. Stewart, 189 N.C, 344; 8. v. Berry, 190 
N.C. 364; Chemical Co. v. Turner, 190 N.C. 473; S. v. Montague, 190 
N.C. 848; S. v. Graham, 194 N.C. 466; S. v. Barkley, 198 N.C. 351; 
Harris v. Watson, 201 N.C. 665; S. v. Lea, 208 N.C. 26; Grimes v. 
Holmes, 207 N.C. 299; 8. v. Boykin, 211 N.C. 411; S. v. Peacock, 220 
N.C. 64; S. v. Morgan, 225 N.C. 550; Edwards v. Board of Education, 
235 N.C. 351; S. v. Gaston, 236 N.C. 502; S. v. Honeycutt, 237 N.C. 
598; S. v. Brady, 238 N.C. 410; S. v. McGowan, 243 N.C. 483. 





(821) 


STATE v. GASTON B. MEANS. 
(Filed 8 May, 1918.) 


1. Costs——Common Law—Statutes. 
Costs of court were not recoverable under the common law, and are 
now allowable only in the manner and to the extent provided by statute. 


2. Same—~Witnesses—Subpoena. 

For the attendance of a witness fo be taxed as a part of the cost 
against the losing party to a civil action, or against the county in a erim- 
inal action, it is necessary that he should have been legally subpoenaed 
or lawfully recognized to attend. Revisal, secs. 1283, 1296, 1803, 1289. 
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3. Same—Nonresidents. 

The service of subpoena on a witness beyond the borders of the State in 
a criminal action is not valid; and where the trial judge has allowed a 
necessary nonresident witness to prove his ticket against the county with 
mileage to the State line, there is no authority for him to allow the wit- 
ness to prove for services rendered by him outside of the State when 
service has been attempted there. Revisal, sec. 448, providing for per- 
sonal service of summons in civil action on nonresidents has no appl- 
cation to service of subpoenas. | 


4, Costs—Courts—Supervisory Powers. 

The discretionary power given the trial judge in regard to the taxing 
of costs of an action is limited by the provisions of the statute relating 
thereto, and does not extend to instances where such costs are not therein 
allowed. 


Motion to retax costs in the above-entitled case, heard by Cline, J., 
as of November Special Term, 1917, of CaBaRrRus. | 

The defendant was acquitted of the crime for which he was indicted. 

The judge made the following order, omitting immaterial parts as to 
exceptions and case on appeal: 

“Tt is hereby ordered that all of the State’s witnesses called, sworn 
and examine in the trial of this case will be permitted to prove their 
attendance before the clerk (any not having done so being still granted 
that opportunity), and shall be paid for their attendance the regular 
fees of witnesses provided by the statute, and full mileage also as pro- 
vided by the statute, nonresident witnesses being permitted to prove 
mileage from Concord to the State line by the ordinary route; pro- 
vided, however, that the three witnesses, Dr. Burmeister of Chicago, 
Dr. Schultz of New York, and Capt. William Jones of New York, 
having been called as experts, having been found by the court hereto- 
fore to be experts and examined as such, and now being found to have 
been proper and necessary to the presentation of the State’s case, each 
of them is hereby allowed the sum of $15 per day with their mileage 
to the State line. 

“The verdict in this case having been taken on Sunday, and the 
court before adjournment on that day having mentioned the matter of 
the taxation of costs as to which the solicitor had already and in due 
time called the attention of the court for the relief of these witnesses, 
this order is made and filed with the clerk nunc pro tune and is directed 
to be entered by the clerk of record. 

“Tt is actually signed on 18 day of December, 1917. 


E. B. Cline, Judge Presiding. 


“And the solicitor for this judicial district, the Honorable Hayden 
Clement, desiring to appeal from this order to the Supreme Court, and 
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wishing to afford him every facility for doing so, and now expressing 
its approval of this course, the court finds the following additional 
facts: 
(822) “That there were a number of witnesses in attendance upon 
this trial from distant States, such as Hon. A. B. Melville, Mr. 
A. Leonard Johnson and others, from Chicago; Mr. William J. Jones 
and others, from New York City, all of whose names, with the cities 
from which they came, will be found attached to their witness tickets; 
or 1f not so, and if the clerk is not familiar with all of their names, they 
will be indicated by the court in a special order that they were neces- 
sary and material witnesses, and that it was very proper upon the part 
of the solicitor to procure their attendance, if he could, that he at- 
tempted to serve them with legal process as witnesses, and while the 
service was made beyond the State limits, and therefore not binding 
upon them, still in obedience to his request and at the same time vol- 
untarily they came to attend this trial. That the solicitor had promised 
them payment of their actual expenses if such could be provided by any 
legal order against the county of Cabarrus. 

“Upon these facts, it is stated for the information of the Supreme 
Court that if the undersigned were vested with the discretion so to do, 
he would make an order allowing the actual expenses of such nonresi- 
dent witnesses, the same to be paid by the county; but the motion to 
this effect upon the part of the solicitor is denied because the under- 
signed has been unable to find that as a matter of law he can or is 
vested with the discretion to grant the motion.” (Signed by Judge 
Cline. ) 

The State, by its solicitor, excepted to this order and appealed. 


Attorney-General Manning and Assistant Attorney-General Sykes 
for the State. 
H.S. Wilkams for Cabarrus County. 


Wa.ker, J., after stating the case: We have held heretofore that 
at common law no costs were recoverable by the plaintiff or defendant 
in civil actions or criminal prosecutions. Costs are now given by stat- 
ute both in England and in this country, but they are recoverable by 
law in those cases, State and civil, where they are allowed, and 
only in the manner and to the extent allowed by law. A witness who 
attends court without having been summoned is not entitled to prove 
his attendance so.as to charge the losing party with the amount of his 
tickets. Stern uv. Herren, 101 N.C. 518; Thompson v. Hodges, 10 
N.C. 318; Lewis v. Comrs., T4 N.C. 194; S. v. Massey, 104 N.C. 
877; Clerk v. Comrs., 121 N.C. 29; Patterson v. Ramsey, 186 N.C. 561. 


N.C.] SPRING TERM, 1918. 871 
STATE t. MEANS. 


In the Stern case this Court, by Justice Davis, said: “The attend- 
ance of a nonresident witness cannot be enforced, even though sum- 
moned; and as was said by Daniel, J., in Kinzey v. King, 28 N.C. 76, 
the party desiring his evidence may have his deposition taken. 

To the same effect is Meredith v. Kent, 1 N.C. 52. It is true that (823) 
in S. v. Stewart, 4 N.C. 138, it was held that a witness who, after 

being summoned on the part of the State, removed to another State 
was entitled to mileage from the place of his residence, but the reasons 
given were that the ‘binding a man in recognizance to attend’ and give 
testimony did not put him under obligations not to change his place of 
residence; and another reason might have been given, and that is, in 
criminal cases the witnesses must be confronted with the accused, and 
they may be put under bond to attend if necessary.” The question, so 
far asitis to be determined by the common law,isfully discussed in 
those cases and we need dwell upon that phase of it no longer. 

The rule applied both to civil and criminal cases, and in S. v. Massey, 
supra, it was said that “the duty of one attending court in obedience to 
a subpoena is incident to citizenship,as in feudal times the duty of 
‘attending the Lord’s Court’ was incident to fealty. Payment of wit- 
nesses by the sovereign is neither given by common law, nor is it an 
inherent right.” Costs are allowed and paid now, as for many years 
they have been, only as provided by statute, which is, so far as perti- 
ment to this case, in the following sections of the Revisal of 1905: 

“Section 1288. If there beno prosecutor ina criminal action, and 
the defendant shall be acquitted, ... the county shall pay the clerks, 
sheriffs, constables, justices, and witnesses one-half their lawful fees 
only, except in capital felonies and in prosecutions for forgery, per- 
jury, and conspiracy, when they shall recive full fees. ... And no 
county shall pay any such costs unless the same shall have been ap- 
proved, audited, and adjudged against the county as provided in this 
chapter.” 

“Section 1296. All witnesses summoned or recognized in behalf of 
the State shall be allowed the same pay for their daily attendance, 
ferriage, and mileage as is allowed to witnesses attending in civil suits.” 

“Section 1803. No person shall receive pay as a witness for the 
State on the trial of any criminal action unless such person shall have 
been summoned by the clerk under the direction of the solicitor prose- 
cuting in the court in which the action originated, or in which it shall 
be tried if removed.” | 

“Section 1289. Witnesses summoned or recognized on behalf of the 
State to attend on any criminal prosecution in the Superior or crimi- 
nal courts where the defendant isinsolvent,or by law shall not be 
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bound to pay the same, and the court does not order them to be paid 

by the county in which the prosecution was commenced. And in all 

cases wherein witnesses may be summoned or recognized to attend any 

such court to give evidence in behalf of the State, and the defendant 
shall be disregarded, and in cases where the defendant shall 

(824) break jail and shall not afterwards be retaken, the court shall 
order the witnesses to be paid.” 

It will appear from this resume of our law upon the subject of costs 
that the power of the court to tax costs in favor of witnesses is confined 
to those who have been summoned or recognized to appear. It may be 
wise for the Legislature to enlarge this power so as to embrace a case 
of this kind and rely upon the solicitors and the general supervision of 
the judge to protect the interests of the State against any abuse of the 
same, but we are not concerned with what shall be the policy of the 
State, and must apply the law as it is written, the jus dicere being all 
that belongs to us, and the jus dare being the function and prerogative 
of the legislative department. 

In this case, under a proper construction of the statute, the judge 
has allowed the nonresident witness fully as much as they were entitled 
to receive, if not more, but whether more we need not say. It appears 
that they were neither summoned nor recognized, and therefore do not 
come sufficiently within the designation of witnesses entitled to prove 
their attendance and mileage, so as to recover costs for any service 
rendered by them outside the State. They have been allowed costs for 
their attendance and for mileage from Concord to the State line by 
the ordinary route of travel, and the judge correctly ruled that he had 
no power to allow any more. These witnesses were not legally sum- 
moned. We do not know of any provision of the law which author- 
ized service of a subpoena ona witness beyond the State. There is a 
statute in regard to service of a summon, notice, or other process per- 
sonally, in lieu of publication, outside the State in civil cases (Revisal, 
sec, 448), but it has no application to the service of a subpoena in a 
criminal action. 

There having been no legal service of subpoenas on the witnesses, the 
motion was properly denied, as it is said in Thompson v. Hodges, 10 
N.C. 318, which has been followed in other cases, that “if he (the 
applicant for an allowance) had attended the court as a witness with- 
out having been summoned, his tickets must be expunged.” 

A statute of another State with identical language has received, in 
Herrington v. Flanders, 115 Ga., 823,the same judicial construction 
which we have placed upon ours. In the syllabus written by the Court, 
in that case by Justice Fish (now Chief Justice), the Court held as 
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follows: “It is unlawful, under Penal Code, sec. 1079, to charge the 
accused in a criminal case, upon his conviction, with ‘the costs of any 
witness of the State unless such witness was subpoenaed, sworn, and 
examined on the trial.’ The prohibition in that section against charg- 
ing the accused, except as therein indicated, with the costs of ‘more 
than two witnesses to the same point’ relates, of course, only to 
witnesses who have actually been ‘subpoenaed, sworn, and ex- (825) 
amined.’ See, also, Code of Georgia, 2 vol., sec. 5392. The dis- 
eretion given to the judge in regard to the taxation of costs is subject, 
of course, to the other express provisions of the statute forbidding costs 
to be taxed. ; 

We conclude that there was no error in overruling the motion of the 
State. 


Cited: S. v. Scoggin, 236 N.C, 23. 








STATE v. BAXTER CAIN. 
(Filed 15 May, 1918.) 


1. Mistrials — Murder—-Homicide—Capital Felony—Juror Withdrawn— 
Trial. 

In maintaining a fair and impartial trial, the court may withdraw a 
juror in the trial of a capital felony when it is necessary for exact justice 
to be done; and where a juror has, under a misunderstanding, told the 
solicitor, upon his examination, that he could convict in the first degree 
the prisoner upon trial for murder under circumstantial evidence, and aft- 
er the jury had been impaneled stated he could not do so, and that it was 
his own fault that he had answered to the contrary, the court may with- 
draw a juror, enter a mistrial, impanel another jury, and proceed to try 
the prisoner. It is not required that the court should wait until the intro- 
duction of the evidence and then make a mistrial by withdrawing a juror. 


2. Appeal and Error—Jurors—Mistrials—Findings. 
Where the court withdraws a juror and enters a mistrial in a capital 
feluny he should find the facts upon which his action is based for review 
on appeal. 


8. Mistrial—Murder—Homicide——Capital Felony—Appeal and Error— 
Findings—Jurors Withdrawn. 

Where a mistrial in a capital felony has been properly made by the 
eourt, by withdrawing a juror, and thereupon another and impartial trial 
has been given, objection on appeal that the prisoner has been deprived 
of his plea of former jeopardy is untenable. 
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(826) 


4. Homicide—Murder—Robbery—Identified Money. 

Where the prisoner is tried for the murder of the custodian of a safe 
which had been robbed, testimony of a witness as to a mended bill which 
had been deposited therein is competent for the purpose of identifying a 
similar bill found on the prisoner, and testimony that the bill looked like 
the same one is either competent in corroboration or harmless. 

5. Same-—Motive, 

Where a safe has Rosh robbed and its custodian killed, it is competent 
to show that the prisoner was in need of money which he knew was kept 
therein to show motive. 

6. Homicide—Murder—Evidence—Circumstance. 


Evidence in this case is held sufficient to sustain a verdict against the 
prisoner of murder in the first degree, and testimony that some unidenti- 
fied person was seen at night near the place of the crime on a mule 
resembling that owned by the prisoner was, with the other evidence, a 
circumstance to be considered by the jury. 


APPEAL by defendant from Cline, J., at September Term, 1917, of 
RowAN. 

The prisoner was convicted at September Term, 1917, of Rowan, of 
murder in the first degree of one Abel Harris. 

The first exception is to the order of the court withdrawing a juror 
and making a mistrial, and Exception 8 is to the refusal to grant a 
motion in arrest of judgment on the ground of the defendant’s former 
jeopardy. On these motions his Honor found the following facts: 

“This was an indictment against Baxter Cain, the defendant, charg- 
ing him with murder in the first degree, No. 25 on the criminal docket 
of the September Term, 1917, of Rowan. The case was set down for 
trial and called for trial on Tuesday, 11th day of September, 1917, 
at which time the State announced its readiness and the prisoner his 
readiness. A special venire of fifty men had been summoned to appear 
as jurors under the statute. While the jury was being drawn, a regu- 
lar juror, to wit, M. A. Goodman, whose name was drawn from the 
hat, appeared and was asked by the solicitor for the State whether 
or not he had any conscientious or religious scruples against return- 
ing a verdict where the penalty would be the death sentence upon 
circumstantial evidence, 1f such evidence warranted, and the juror 
answered that he had not, thereupon he was passed by the State and 
accepted by the defendant and was sworn as a juror, being No. 3. 
Other names were called and a jury of twelve was chosen, sworn, and 
impaneled, as is usual in capital cases. Immediately after the jury 
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was finally impaneled, this juror, M. A. Goodman, arose in his seat 
and stated to the court that he did not understand the question that. 
was asked by the solicitor. He stated that his convictions were such 
that he would render a verdict of guilty of murder in the first 
degree in any case upon circumstantial evidence. He was further ques- 
tioned, and the solicitor stated that he was relying for a verdict in this 
case upon circumstantial evidence, and again asked the juror if he 
would convict if the evidence was sufficient in such case, and he 
stated that he would not. He further stated in response to further ques- 
tions by the court that his feelings were such that he would not 
bring in a verdict of murder in the first degree upon circumstantial 
evidence solely. He further stated to the court that he was sorry not 
to have made this statement sooner. The court asked him if he had 
not heard the same question asked of other jurors whose names were 
drawn from the hat, and he said that he had, and he was then 
asked why the did not make his feelings and convictions known (827) 
to the court before the cause had proceeded to this length; he 
replied that he was diffident about the matter and hesitated to speak 
out, and now felt that he was himself to blame. 

“Upon these findings of fact the solicitor asked that the court direct 
a mistrial, and the court being of the opinion that such course was 
necessary and absolutely required to attain the ends of justice in order 
that the State and the defendant might both have a trial before a jury 
of competent jurors and not disqualified by their seated convictions and 
prejudgment, whether those convictions be conscientious or religious, 
and in order that the ends of justice might be attained, ordered a mis- 
trial, and having withdrawn a juror, to wit, J. L. Holshouser, in so far 
as the withdrawal of a juror may be necessary, and having discharged 
the present jury, proceeded to make further provision for the trial of 
the cause as though no jury had ever been drawn, chosen, or impanel- 
ed, and to this, in due time, the defendant at the bar excepted. 


“E. B. Curing, Judge Presiding.” 


From the verdict and sentence the prisoner appealed. 


Attorney-General Manning and Assistant Attorney-General Sykes 
for the State. 

A. H. Price, W. C. Coughenour, and T. H. Vanderford, Jr., for 
prisoner. 


Cuiark, C. J. The exception to the actions of the court in ordering a 
mistrial and to the refusal of the motion in arrest of judgment on the 
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plea of former jeopardy present the same question, and this is the chief 
ground relied upon on the appeal. 

When the juror Goodman was asked by the solicitor of the State 
‘whether or not he had any conscientious or religious scruples against 
returning a verdict where the penalty would be the death sentence 
upon circumstantial evidence, if such evidence warranted, and the juror 
answered that he had not, he was passed by the State and being ac- 
cepted by the prisoner he was sworn as a juror.” 

The court further finds: “Immediately after the jury finally 
impaneled, this juror, M. A. Goodman, arose in his seat and stated to 
the court that he did not understand the question that was asked by 
the solicitor. He stated his convictions were such that he would not 
render a verdict of guilty of murder in the first degree in any case 
upon circumstantial evidence. He was further questioned and the 
solicitor stated that he was relying for a verdict in this case upon cir- 
cumstantial evidence, and again asked the juror if he would convict 

if the evidence was sufficient in such a case, and he said he would 
(828) not.’’ He was then examined by the court and reiterated this 

statement, expressing his regret that he had not made this state- 
ment sooner, and said he had not done so “because he was diffident 
about the matter and hesitated to speak out, and now felt that he was 
himself to blame.” Upon the findings of fact, which are above set out 
in full in the statement of the case, the solicitor asked the court to di- 
rect a mistrial, and “the court being of the opinion that such course 
was necessary and absolutely required to attain the ends of justice in 
order that the State and the defendant might both have a trial before a 
jury of competent jurors, and not disqualified by seated convictions 
and prejudgment, whether those convictions be conscientious or relig- 
ious, and in order that the ends of justice might be attained,” withdrew 
a juror and ordered a mistrial, and having discharged the jury, pro- 
ceeded to draw and impanel another jury as though no jury had ever 
been drawn, or chosen or impaneled. 

The object of a trial expressed in the oath of a juror to “Do 
equal and impartial justice between the State and the prisoner at the 
bar,” it is impossible that the judge could have taken any other action. 
The object of a trial is to acquit the innocent and to convinct the guilty. 
Neither can be done with any certainty when the juror states frankly 
under oath that he cannot find a verdict according to the law and the 
evidence. It was unfortunate that the juror should not have made this 
statement on his voir dire, but it is to his credit that he made it at 
least before there was a long trial and a miscarriage of justice by a 
hung jury, as would doubtless have been the result. 
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In England there were, till after the year 1800, 204 offenses which 
were punishable capitally; and until within the last twenty years there 
was no appeal by the prisoner in England from conviction in any crim- 
inal case. Indeed until the last 100 years (in 1836) in felonies 
defendants were not allowed counsel to speak for them, nor summary 
process to compel the attendance of witnesses in their behalf. In view 
of such circumstances went sometimes far to sustain technicalities 
as to indictments and acquittals on the ground of former jeopardy or 
on other grounds. It is probable that the Judges exercised their dis- 
cretion in such matters with some regard to the development of the 
facts In each case. 

In this State this was not necessary, and we have long since had 
statutes forbiding the allowance of technical defenses as to the form 
of indictments and in other matters. Revisal, 3254, 3255. 

As to capital offenses, the law with us has long been also well settled 
that “In a trial for capital felony the judge for sufficient cause may 
discharge the jury and hold the prisoner for another trial; in 
which case it is his duty to find the facts and set them out on the (829) 
record, and his conclusions upon matters of law arising from the 
facts may be reviewed by this Court.” S. v. Jefferson, 66 N.C. 309, 
citing S. v. Prince, 68 N.C. 529; S. v. Alman, 64 N.C. 364, and S. v. 
Baker, 65 N.C. 382. 

In S. v. Wiseman, 68 N.C. 208, the Court said: “It must now be 
considered as settled law in our State that in cases of necessity a mis- 
trial may be ordered even in capital cases. The term necessity, as used 
in this connection, must be regarded rather as a technical term and 
includes quite distinct classes of necessity.” The Court then explains 
that the necessity applies not only to cases of a physical nature, as ill- 
ness or insanity of a juror, but “the necessity of doing justice,” arising 
from the duty of the court to guard the administration of justice from 
fraudulent practices, as in the case of tampering with the jury or keep- 
ing back witnesses on the part of the prosecution by the prisoner. 
Among other instances of a mistrial in capital cases are S. v. Honey- 
cutt, 74 N.C. 391; S. v. McGimsey, 80 N.C. 377; S. v. Davis, 80 
N.C, 385. 

In S. v. Bell, 81 N.C. 591, the Court, reiterating what is said above 
in S. v. Wiseman as to the two classes of necessity, 7.e., “physical 
necessity and the necessity of doing justice,” says that the latter arises 
from the duty of the court to prevent the obstruction of justice by 
cuarding its administration against all fraudulent practices, citing 
S. v. Wiseman, supra, and S. v. Bailey, 65 N.C, 426. 

In S. v. Washington, 89 N.C. 535, this Court approved a mistrial 
where, after the jury had been impaneled, the solicitor, on the reas- 
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sembling of the court, moved for the withdrawal of a juror “for the 
alleged reason that two jurors whose names were mentioned had fraud- 
ulently procured their admission into the panel on a false oath of in- 
difference for the purpose of securing the acquittal of the accused. The 
court heard testimony upon the matter, found asa fact, and declared 
the charges against the jurors to be true; and as a conclusion of law 
that the jury had been impaneled by the fraud of the prisoner, or some 
one on his behalf, with a view to the prisoner’s acquittal, a Juror was 
withdrawn and a mistrial ordered. The prisoner protested, avowing 
his disbelief of the charge and, if true, any participation in it.” 

This Court affirmed this action of the court below, citing S. v. Bell, 
supra, and holding that it was the clear duty of the presiding judge to 
see that there was a fair and impartial trial and to interpose his author- 
ity to prevent unfair dealings, and rejected the contention of counsel 
for the prisoner that “such power can only be exercised when the pris- 

oner is in privity with the attempt, and that the trial must go on 
(830) to verdict, however gross a fraud, in the absence of evidence of 

the prisoner’s connection with it,’ and said that the necessity 
for the action of the court “in maintaining its dignity and integrity 
and assuring the firm and impartial administration of justice” is the 
same whether the prisoner procured the fraudulent action or would 
merely be its passive beneficiary. 

In S. v. Tyson, 188 N.C. 627, a mistrial was held valid because one 
of the jurors had become iexicaid. 

In S. v. Guthrie, 145 N.C. 492, the Court re “The law is well 
stated in S, v. Tyson, 138 N.C. 628, ‘It is well settled, and admits of 
no controversy, that in all cases, capital included, the court may dis- 
charge a jury and order a mistrial when it is necessary to attain the 
ends of justice. It 1s a matterresting inthe sound discretion of the 
trial judge; but in capital cases he is required to find the facts fully 
and place them upon record, so that upon a plea of former jeopardy, 
as in this ease, the action of the court may be reviewed.” 

In S. v. Dry, 152 N.C. 813, the prisoner absented himself for a short 
while from the court. The court on learning the fact asked his counsel 
if he intended to rely upon that fact to invalidate the trial. Counsel 
replying that he did, the court withdrew a juror and ordered a mistrial. 
This Court approved his action, calling attention to the fact that “in 
the Federal courts and in most of the other States a mistrial in a capi- 
tal felony rests in the sound discretion of the trial judge (as it does in 
all other criminal cases with us), but that we have not gone further 
than to approve a mistrial in a capital felony in cases of necessity, 
physical, or in the interests of justice, the facts in such cases to be 
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found by the judge, subject.to review asa matteroflaw on appeal,” 
and approving S. v. Guthrie, 145 N.C. 495, where it was held thatin a 
capital felony the judge may “order a mistrial when it is necessary to 
attain the ends of justice.” 

In a more recent case, S. v. Upton, 170 N.C. 770, the Court again 
held that in a trial for capital felony the court can order a mistrial 

“when necessary to attain the ends of justice,” citing S. v. Guthrie, 
S. v. Tyson, and 8. v. Dry, supra. 

To the same purport are the rulings elsewhere in this country In 
U.S. v. Perez, 9 Wheaton, 579, it was held that the courts are invested 
with the discretionary authority of discharging a jury from giving any 
verdict in a capital case whenever in their opinion there is a manifest 
necessity for such an act or the ends of public justice would otherwise 
be defeated. 

In S. v. Allen, 46 Conn., 531, the prisoner’s counsel in the course of 
a trial for murder and after the witness for the State had been ex- 
amined stated to the court that he had been informed and be- 
lieved that one of the jurors was disqualified because before the (831) 
trial he had expressed an opinion that the prisoner was guilty, 
and asked the court to suspend the trial and hear evidence on the 
point, which the court did, and found the fact to be as claimed, but the 
prisoner’s counsel then offered to waive the disqualification and proceed 
with the trial with the panel or to go on with the 11 jurors, which the 
court refused to do, and discharged the } jury. It was held that this was 
not a bar to another trial. 

The law is well summed up in the following quotation from 8 R.C.L., 
p. 153, “Under the strict practice which anciently prevailed, in Eng- 
land at least, the discharge of the jury in a criminal case for any 
cause after the proceedings had advanced to such a stage that jeopardy 
had attached, but before a verdict of acquittal or conviction, was held 
to sustain a plea of former jeopardy, and therefore to operate practi- 
cally as a discharge of the prisoner. In deference, however, to the 
necessities of justice, this strict rule has been greatly relaxed and the 
general modern rule is that the court may discharge a jury without 
working an acquittal of the defendant in any case where the ends of 
justice, under the circumstances, would otherwise be defeated.” 

Prisoner’s counsel in their brief contend that the juror Goodman’s 
statement that he would not bring in a verdict of murder in the first 
degree upon circumstantial evidence only should not have been taken, 
but that the court should have waited until the evidence was produced 
so that the court might decide whether it was in fact circumstantial. 
Such course would have been a useless consumption of the public time, 


880 IN THE SUPREME COURT. [175 
STATE v. CAIN, 


and needlessly expensive, for the solicitor for the State publicly an- 
nounced that he was relying upon circumstantial evidence for convic- 
tion, and the court besides can see from the record that this was the 
case. 

In the appellant’s brief he states: “If this honorable Court should 
be of the opinion that the plea of former jeopardy could not avail the 
appellant, it certainly was at least error on the part of his Honor to 
discharge the juror and order a mistrial, which entitled the appellant 
to a new trial, and we, of course, say this with the understanding that 
if the court should so hold we will be precluded from again entering a 
plea of jeopardy upon a new trial.” 

If, however, the prisoner is correct in his contention of former jeop- 
ardy, this Court would be powerless to order a new trial, but would 
have to discharge the prisoner. There is no exception as to the manner 
of obtaining the second jury and nothing on the record suggests any 
irregularity. The prisoner has already had a new trial before an im- 

partial jury and is not now entitled to another. 
(832) Exception 2 is to the admission of testimony describing the con- 

dition of a dollar bill which the witness identified as having de- 
posited in the safe which was robbed at the time of the murder of the 
custodian of the property, the bill having been torn in two and pasted 
together with brown paper. This was competent for the purpose of 
identifying a similar bill which was found in the possession of the 
prisoner immediately following the homicide and robbery. 

Exception 3 is to the same witnesse’s testimony that he had prior to 
the trial seen this bill and had stated that “it looked pretty much like 
the same bill.” This was merely corroboration of his own testimony and 
was competent and harmless. 

Exception 4 is to evidence that the prisoner on prior occasions had 
recently attempted to borrow sums of money. This was competent as 
a motive for the crime to show that he was in need of money, and that 
he availed himself of the opportunity to rob the safe and secure the 
funds which the prisoner knew were placed each night in the safe 
(which was robbed) by the conductors of the street railway. The de- 
ceased was the night watchman in charge of the property. | 

Exception 5 is to the testimony of the witness that about 2 o’clock 
on the night of the homicide he had seen a man riding a mouse-colored 
mule, attempting to cross the railroad track near the cotton mill. He 
said it was dark and he was not able to identify the prisoner as the 
man, but the mule was about the size of the prisoner’s mule. This was 
offered simply as a circumstance, together with the other evidence, to 
identify the prisoner with the crime. Whether it had any weight or 
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not was for the jury. In view of the other testimony, it was not so 
remote that it should have been excluded, nor was it a matter of sufii- 
cient materiality to be prejudicial error justifying a new trial. 

Exceptions 6 and 7 are to the refusal to grant a motion of Judgment 
as of nonsuit. There was ample evidence not only to submit the case 
to the jury, but to justify this conviction, if it satisfied the jury beyond 
a reasonable doubt, of the prisoner’s guilt. 

The prisoner has been defended with marked ability by his learned 
counsel, and everything has been presented to the judge and jury be- 
low and to this Court that in any way could militate in the prisoner’s 
favor. We find no error in the conduct of the trial by the able and 
impartial judge who presided. 

If the statutory time as to the several steps in settling cases on ap- 
peal had been observed as they should have been, this case would have 
stood for argument at the end of the docket at last term. 

No error. 


Cited: S. v. Beal, 199 N.C. 295; S. v. Ellis, 200 N.C. 80; S. v. Cain, 
223 N.C. 700; S. v. Ham, 224 N.C. 130; S. v. Crocker, 239 N.C. 450. 





STATE y. R. H. TAYLOR. 
(Filed 28 May, 1918.) 


Husband and Wife—Abandonment—Instructions—Willful—Criminal Law 
—Statutes. 


Where the husband is indicted for abandonment under the provisions 
of Revisal, sec. 3355, there is no reversible error in the charge of the 
eourt for omitting the word “willful” in one part thereof when he has 
elsewhere repeatedly instructed the jury that in order to convict the 
abandonment must have been willful, which must be proved beyond a 
reasonable doubt. 


INDICTMENT for abandoning his wife without providing ade- 
quate support (Revisal, sec. 3355), tried before Lane, J., at July (833) 
Term, 1917, of BuNcoMBE. 

The defendant was convicted and appealed. 


Attorney-General Manning and. Assistant Attorney-General Sykes 
for the State. 
R. M. Wells for defendant. 
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Brown, J. The only assignment of error relates to the charge of 
the court. It is contended that the court failed to instruct the jury 
that in order to convict they must find beyond a reasonable doubt that 
the abandonment was willful, as held to be essential in S. v. Smith, 164 
N.C. 477. We do not think the charge of the judge is justly amendable 
to such eriticism. 

In one part of the charge, in referring to the constituent elements of 
the crime of abandonment he omitted to use the word “willful.” In 
other parts of the charge the judge was careful to explain that the 
abandonment to be criminal must be willful—that is, unnecessary and 
without just cause or legal excuse. Near the conclusion of the charge 
he instructed the jury in these words: 

“But if you find that he willfully abandoned her and failed to pro- 
vide adequate support for her, he would be guilty; but you must find 
these things beyond a reasonable doubt. If a reasonable doubt remains 
in your mind, you will return a verdict of not guilty; but you must find 
these things beyond a reasonable doubt. If a reasonable doubt remains 
in your mind, you will return a verdict of not guilty.” | 

Taking the charge as a whole, it is manifest that the jury must have 
understood that before they could convict they must find that the aban- 
donment was willful as well as without providing adequate support. 

No error. 


Cited: S. v. Falkner, 182 N.C. 795, 798; S. v. Faulkner, 185 N.C. 636; 
S. v. Cook 207 N.C. 262; S. v. Hinson, 209 N.C. 191; S. v. Coal Co., 210 
N.C. 754. 


INDEX 


Notre.—The reverse index will be found to embrace the distinctive subheads 
of the decided points, referring by number to the places where the decisions 
thereon are indicated, and the cases embracing them are cited. It is hoped 
that in this manner, and by the embodying of the sketch words italics in this 
index, the practitioner may more readily find whether the point he is looking 
up has been decided in this volume, and if so, where. 


ABANDONMENT. See Alimony, 4, 5; Instructions, 20; Contracts, 28; Hus- 
band and Wife, 3. 


ABATEMENT. See Criminal Law, 18. 


ACCEPTANCE. See Landlord and Tenant, 1; Contracts, 12, 17, 18; Instruc- 
tions, &. . 


ACCIDENT. See Master and Servant, 3. 

ACCOUNTING. See Bills and Notes, 2; Corporations, 10; Conversion, 1. 
ACT OF GOD. ‘See Negligence, 4; Railroads, 12. 

ACTIONS. See Attorney and Client, 4; Judgments, 4; Corporations, 7; Evi- 


— 


dence, 81; Trusts, 7; War, 1. 


1. Former Actions—Pleas in Bar—Actions—Eagecutors and Administra- 
tors—Fraud.—Pendency of proceedings brought before the clerk 
wherein the executors of a deceased person are sought to be dis- 
allowed a credit for the amount of a certain note alleged to have 
arisen out of transaction with a bank, involving fraud on the de- 
ceased, and transferred to the civil issue docket, to which the bank 
was not a party, cannot successfully be pleaded in bar to another ac- 
tion wherein the heirs at law are parties, joining the executors for 
conformity, brought against the bank to recover moneys it had 
wrongfully received on account of the alleged fraud. Bradshaw v. 
Bank, 21. 


2 Actions—Parties—-Fires—Railroads.—The husband, the owner of the 
homestead in lands, and who had equipped a gin-house thereon with 
his own money, and the wife holding the title in remainder, may join 
in an action against a railroad company for negligently setting oui 
fire from its passing locomotive to the damage of the land and injury 
of the property. Boney v. R. R., 354. 


3. Actions—Misjoinder—Demurrer—Answer—Waiver.—Objection to mis- 
joinder of plaintiffs in an action must be taken by demurrer, and is 
waived by an answer in general denial. Ibid. 


4, Actions—Severance-—Oonspiracy—Court’s Discretion—Criminal Law.— 
Upon the trial of two defendants, one for assault and the other for 
conspiracy therein, the question of severing the actions upon defend- 
ant’s motion is one addressed to the discretion of the trial judge, and 
his refusal is not appealable in the absence of abuse of his discretion. 
S. vo. Griffin, T70. 
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ADEMPTION. See Wills, 18. 
ADJOURNMENT. See Courts, 7. 


ADMISSIONS. See State Lands, 1; Injunction, 1; Evidence, 11, 17, 26; 
Drainage Districts, 8; Pleadings, 8; Conversion, 1; Criminal Law, 4. 


ADMISSIONS ON TRIALS. See Costs, 2. 


ADVERSE POSSESSION. See Boundaries, 1, 2; Deeds and Conveyances, 1; 
Appeal and Error, 1; Instructions, 1; Ejectment, 3; Trusts, 4; Limitation 
of Actions, 4, 5, 6. 


ADVERSE USER. See Criminal Law, 5. 
ADVERTISEMENT. See Mortgages, 4. 

AFFIDAVITS. See Wills, 5, 19; Evidence, 13. 
AGREEMENT. See Reference, 3; Vendor and Purchaser, 2. 
ALIENS. See War, 1. 


ALIMONY. See Divoree, 1. 


1. Alimony—Statutes—Divorce—Marriage.—The granting of alimony 
without divorce is now regulated by statute, Revisal, sec. 1567, in- 
dependent of the equity jurisdiction under which such proceedings 
were formerly cognizable. Crews v. Crews, 168. 


2. Same—tIssues—Trial by Jury—Constitutional Law.—When in proceed- 
ings for alimony without divorce the pleadings raise the issues of the 
validity of marriage between the parties, or whether the husband had 
separated himself from the wife and failed to provide her suitable or 
reasonable sustenance, or the husband is a drunkard or spendthrift 
(Revisal, sec. 1567), the right of trial by jury arises to the defendant, 
and the case should be transferred by the judge to the civil issue 
docket for the purpose. Revisal, sees. 529, 717; Const., Art. I, sec. 19. 
Ibid. 


3. Same—Courts—Questions of Law.—Where in proceedings for alimony 
without divorce (Revisal, sec. 1567) the issues are found for plaintiff 
by the jury, or are not raised by the pleadings, or are admitted by 
the parties or waived in the methods specified and prescribed by law, 
i.e., by failing to appear at trial, by written consent filed with the 
clerk or by oral consent entered on the minutes of the court, the 
amount of the alimony and how the same is to be secured, etc, are 
questions of fact to be determined by the judge, having regard to the 
condition and circumstances of the parties, including also the separate 
estate of the wife, if she have any. Easeley v. Easeley, 173 N.C. 530. 


4, Alimony—Divorce—Independent Support — Statutes — Abandonment— 
Pleadings.— Where the pleadings in proceedings for alimony without 
divorcee (Revisal, sec. 1567) raise the issue as to whether the wife 
has wrongfully left the home the husband had provided, etc., it 
should be submitted to the jury for determination, the husband not 
being required to provide her with an independent support. Jbdid. 


5. Alimony—Courts—E vidence—A bandonment—Statutes.—The trial judge 
may not pass upon the issuable facts in proceedings for alimony 
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without divorce (Revisal, sec. 1567) upon evidence introduced before 
him theretofore upon a trial of the husband for abandonment, etc., of 
which he was acquitted when the witnesses are present and ready to 
testify. Cooper v. R. R., 170 N.C. 490, cited and distinguished. Jbid. 


6. Alimony—J udgments—Divorce—M otions—M odification—T ermination— 
Statutes —A judgment awarding alimony in suits for divorce a@ mensa 
et thoro or as an independent right under the statute (Revisal, sec. 
1567) is not final, and may thereafter be modified on motion and 
sufficient evidence, and it terminates on the death of either of the 
parties or on their reconciliation. Ibid. 


7. Alimony—Judgments—‘Estates’—Earnings.—_The award to the wife 
of alimony from the husband's “estate” includes, within the statutory 
meaning of the word, the husband’s income, whether arising from 
permanent property and investments or his earnings from legitimate 
labor, ete. Skittletharpe v. Skittletharpe, 180 N.C. 72, cited, and on 
that point overruled. Jbdid. 


ALLOWANCE. See Divorce, 3. 

ALLEGATIONS. See Contracts, 3: Removal of Causes, 3, 4. 
ALLEYWAYS. See Appeal and Error, 34. 

AMBIGUITY. See Wills, 16. 


AMENDMENTS. See Municipalities, 1; Municipal Corporations, 2, 3; Attor- 
ney and Client, 6; Constitutional Law, 2; Pleadings, 1, 4, 5; Criminal 
Law, 11. 


ANIMALS. 

1. Animals—Defense—Killing—Burden of Proof—Appeal and Error—tIn- 
structions—Trials —One may not unnecessarily injure dogs of an- 
other, though they are trespassing on his lands; and in an action 
against him for damages, wherein it is shown that he shot and killed 
the plaintiff’s dog, and he alleges that it was necessary for the pro- 
tection of his turkeys, the burden is on the defendant to show matters 
in excuse, and it is reversible error for the court to instruct the jury 
to the contrary. Scott v. Cates, 336, 


2, Antmals—Protection—Dogs—Damages — Rule of Prudent Man.— The 
owner of a dog may recover damages for its unlawful killing by an- 
other, except when such appears to be necessary, under the rule of 
the prudent man, to protect his domestic animals. S. v. Smith, 156 
N.C. 628, cited and applied. Ibid. 


ANSWER. See Removal of Cause, 1; Actions, 3; Judgments, 5; Appeal and 
Error, 18. 


ANTECEDENT DEBT. See Corporations, 7. 

ANTE LITEM MOTAM. See Boundaries, 2; Evidence, 20. 
ANTICIPATED DISHONOR. See Bills and Notes, 4. 
ANTIQUITY. See School Districts, 2. 
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APPEAL AND ERROR. See Evidence, 6, 9, 27; Animals, 1; Principal and 
Agent, 2; Judgments, 8, 4; Vendor and Purchaser, 3; Assignment for 
Benefit of Creditors, 4; Instruction, 4, 5, .6, 7, 14, 18, 21, 22, 23; Tax 
Deeds, 1; Pleadings, 5, 6, 8, 14; Deeds and Conveyances, 13; Master and 
Servant, 7; Habeas Corpus, 1; Negligence, 8, 11; Clerks of Court, 1; 
Mortgages, 19; Criminal Law, 1, 9, 14; Contempt, 5, 6; Automobiles, 5; 
Courts 5, 6; Burglary, 2; Mistrial, 2. 


1. Appeal and Error—Instructions—Adverse Possession—Burden of Proof. 
Where the defendant in ejectment admits the plaintiff's paper title, 
but claims a part of the lands by adverse possession under “color,” a 
charge by the court to the jury that the burden of proof was on the 
plaintiff is reversible error, though he may properly have placed the 
burden in another part of his charge, but without having corrected 
the error; and under such circumstances the trial judge may set aside 
the verdict as a matter of law. Vanderbilt v. Chapman, 11. 


2. Appeal and Error—Contracts, Written—Evidence—Legal Construction. 
The admission of parol evidence to explain a written contract of em- 
ployment for the sale of merchandise upon a commission basis of com- 
pensation is not reversible error when it tends to sustain the inter- 
pretation correctly placed on the written instrument in the Superior 
Court as matter of law. Caffey v. Furniture Co., 387. 


3. Appeal and Error—Motions—Docket and Dismiss—Appellee’s Laches. 
Where the appellant has failed to docket his appeal as required by 
Rule 5 of the Supreme Court, the right of the appellee to dismiss 
under Rule 17 must be exercised before the appellant has complied 
with the rule, and if appellee’s motion is made thereafter his right to 
dismiss at that term is barred by his own laches. McLean v. AfcDon- 
ald, 418. 


4. Same—Printing Record—Briefs— Where the appellee has lost his right 
to docket and dismiss ithe appellant’s case at the first term of the 
Supreme Court next ensuing that of the trial, and the apneal goes 
over to the next term of the court, a motion by appellee at this term 
to dismiss for failure to print the record or file printed briefs is pre- 
mature. Ibid. | 


Dd. Appeal and Error—Motions—Docket and Dismiss—Appellee’s Laches— 
Assignment of Frror.—Where an appeal goes over to the next term 
of the Supreme Court for failure of appellee to docket and move to 
dismiss it in time, a motion to dismiss for appellant’s failure to com- 
ply with Rule 19 (2) in not properly grouping and numbering his as- 
signments of error is premature. Ibid. 


6. Appeal and Error—Trust Funds—Misappropriation—V erdict—As to 
whether it is material for a member of the firm 0 have knowledge of 
a wrongful conversion by the other of property held in trust by the 
firm, Quaere? But the question does not arise on appeal when its has 
been established on the trial that the defendant did willfully and 
knowingly misappropriate the trust property, ete. Guano Co. v. 
Southerland, 228. 


7. Appeal and Error-—Evidence—Harmless Error.—The exclusion of im- 
material evidence upon the trial which could not kave changed the 
result is not reversible error on appeal. Weathersbee v. Goodwin, 284, 
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APPEAL AND ERROR—Continued. 


8. Appeal and Error—Superior Oourts—Judgments—Motions—Procedure, 
Where the Supreme Court has reversed a judgment of the Superior 
Court. refusing to set aside a former judgment of the latter court 
upon the ground that the court was without jurisdiction to set aside 
a judgment theretofore rendered, apparently by consent of a party 
when such consent had not in fact been given, a subsequent hearing 
of this motion in accordance with the course and practice of the court 
is a compliance with the decision of the Supreme Court, and a denial 
of the motion does not deprive the movant of the benefit of the de- 
cision, or ignore ithe fact that the prior Superior Court judgment had 
been reversed on appeal. Cor v. Boyden, 368. 


9. Appeal and Error—Judgments Motions—Lvidencc—Findings—Duress. 
The findings of the Superior Court upon the evidence on motion to set 
aside a judgment are conclusive on appeal; and where a movant has 
appeared in court with her attorney and upon affidavit withdraws her 
motion to set aside the judgment and requests that it be enforced 
as rendered, which is accordingly granted without exception or ap- 
peal, and thereafter she again moves to set aside the judgment upon 
the ground of duress or coercion, the denial of the motion by the 
trial judge, upon findings that she had been fairly and impartially 
treated, without duress or coercion, will not be disturbed on appeal. 
Ibid. 


10. Appeal and Error—Record—E«ceptions.—The defendant in an action to 
recover land may not take advantage of the position that a convey- 
ance of the land had been made according to a parol division, etc., 
when the fact has been found against him by the jury, and there is 
no exception of record to present the question. Blanton v. Boney, 211. 


11. Appeal and Error—Evidence—Harmless Error—Upon a motion to non- 
suit, the erroneous admission of evidence will not constitute reversi- 
ble error when there is other evidence in the case that would render 
it immaterial or harmless, Afoore v. Lumber Co., 205. 


12. Appeal and Error—Examination of Party—Premature Appeal—Su- 
preme Court’s Discretion.—While ordinarily an appeal from an order 
of the clerk of the court for examination of a party under oath is pre- 
mature, the Supreme Court, in this case, in its discretion, considered 
the appeal on its merits. Ward v. Martin, 287. 


13. Appeal and Error—Evidence—Transactions with Deceased—Statutes— 
Verdict—Harmless Error.—~The erroneous admission of evidence of 
transactions with deceased persons, prohibited by Revisal, sec. 1631, 
becomes immaterial when from the answers by the jury to the issues 
it appears that this evidence was disregarded by them. Ray v. Ray, 
290, 


14, Appeal and Error—Parent and Child—Habeas Corpus—Review of Evi- 
dence.—Semble, on appeal in habeas corpus proceedings as to care and 
eustody of children, the Supreme Court may not regard as final the 
findings of the Superior Court, but may consider and pass upon the 
whole record, including the testimony. Atkinson v. Downing, 244. 


15. Appeal and Error—Obdjections and Exceptions—Judgments—Estates— 
Betterments—Estoppel.Where a preliminary judgment in proceed- 
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APPEAL AND ERROR-—Continued. 


16. 


18. 


19. 


20. 


21. 


22% 


23. 


24, 


ings to sell lands with contingent interests (Revisal, sec. 1590) pro- 
vides for the payment of betterments to the life tenant, and in this 
respect the judgment is not excepted to or appealed from, it is con- 
clusive upon the parties as an estoppel. As to whether under the facts 
of this case such betterments are allowable. Quaere? Pendleton v. 
Williams, 248. 


Appeal and Error—Hvidence—Harmless Error.—The exclusion of evi- 
dence on the trial will not be considered reversible error on appeal 
where it appears that the witness had substantially given such evi- 
dence elsewhere in his testimony, and that it conformed with the con- 
tention of the appellee. Pritchard v. Williams, 320. 


. Appeal and Error—Favorable Error.—Appellant cannot complain of 


errors, if any, made by the trial judge in his favor in the charge to 
the jury. Belk v. Belk, 69. 

Appeal and Error—Issues—Answers—Harmless Error.—Where the an- 
swers by the jury to other issues renders immaterial the submission 
of one of them, its submission will be considered on appeal as harm- 
less, if erroneous. Ibid. 


Appeal and Error—Issues—Instructions—Assumptions of Risks.—In an 
action to recover damages for a personal injury, where the judge has 
correctly charged the jury on the evidence as to negligence and con- 
tributory negligence, including that as to the plaintiff’s assumption of 
risks, the failure to submit an issue or give a request for instruction 
as to assumption of risks is not reversible error. Patterson v. Lum- 
ber Co., 90. 


Appeal and Error—Issues and Answers.—kIssues answered in appeliant’s 
favor are necessarily excluded from consideration on his appeal. Cobb 
ve. R. R., 1380. 

Appeal and Error—Briefs, Time of Filing—Rules of Court——Upon mo- 
tion of appellant aptly made at the call of the district to which the 
case belongs, the appellee’s brief will be dismissed if not filed on the 
preceding Saturday by noon and disposed of without argument by 
appellee, unless for good cause shown the time should be extended 
Rule 36. Phillips v. Junior Order, 1338. 


Appeal and Error—Record—lInsStructions—Presumptions.—The charge 
of the trial judge neither set out in the record nor excepted to is pre- 
sumed to be correct on appeal. Burns v. Burns, 147. 


Appeal and Error—Iinstructions—Presumptions—Where the record 
does not set out the judge’s charge, and there are no exceptions there- 
too, it will be presumed on appeal that it was a correct one. Muse vt. 
Motor Co., 466. 

Appeal and Error—Opinions—Harmless Error.—The plaintift’s testi- 
mony in his action to recover damages for a personal injury alleged 
to have been negligently inflicted, as to the result of the injury in 
producing hernia, is harmless when he has testified that immediately 
thereafter he felt a severe pain and the other evidence tends to show 
it was so caused, and that hernia immediately followed. Ibid. 
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APPEAL AND ERROR—Continued. 


25. Appeal and Hrror—Instructions—Contentions—Objections and Hacep- 
tions —The judge should be given an opportunity to correct his state- 
ment of the contention of the parties by objection taken at the time, 
or error in that respect will not be considered on appeal. Ibid. 





26. Appeal and Hrror—tLetters—Hvidence—Reversible Hrror—Where an 
employee sued his employer to recover damages arising from mal- 
practice of a physician alleged to have becn employed by the company 
to attend him, which employment the defendant denied by its plead- 
ing and evidence, the erroneous admission of a letter claimed to have 
been written by the defendant’s president, which tends to contradict 
the defendant’s evidence, is not harmless, but reversible error. Woody 
v. Spruce Co., 546. 


27. Appeal and Error—Objections and Exceptions—Bricfs—Execeptions in 
the record not set out in appellee’s brief, or in support of which no 
reason or argument is stated or authorities cited, will be taken as 
abandoned by him on appeal to the Supreme Coourt. Rule 34. Cole v. 
Boyd, 955. 


28. Appeal and Hrror—Evidence—Unanswered Questions.—Where in an- 
swer to a question calling for the knowledge of the witness as to rele- 
vant facts at issue, the witness states he can only give the declarations 
of others, without further answering, the competency of such deeclara- 
tions are not before the Court on appeal. Jordan v. Simmons, 537. 


29. Appeal and Error—Instructions—Railroads—Fires—N egligence.—-When 
an action to recover damages against a railroad company for negli- 
gently setting out fire to the damage of plaintiff’s lands, both from the 
pleadings and evidence centers solely on the question of whether the 
fire started on the defendant’s foul right of way or otherwise from 
an independent source, and the issue has been answered in defend- 
ant’s favor, a charge of the court which fails to give the plaintiff the 
benefit of the presumption of the origin of the fire (Currie v. R. R., 
156 N.C. 423) is unobjectionable. Bond v. R. R., 606. 


30. Appeal and Frror—tInstructions—EHvidence—Harmless Error.—Where a 
phase of negligence is submitted under the judge’s charge to the jury 
prejudicial to the appellee only and unsupported by allegation and 
evidence, it will not be considered as reversible error to the appellant 
on appeal. Ibid. 





ol. Appeal and Hrror—Verdict—Harmless Error—Where damages are 
sought to be recovered from the defendant, alleging several causes of 
action on contract and one arising from its negligent acts, and as to 
the last the jury has not answered the issue, and no recovery has 
been had thereon, no error has been committed to the defendant’s 
prejudice therein. Watts v. Spruce Co., 661. 


o2. Appeal and Lrror—Obijections and Exceptions—Instructions—Special 
Requests.—Kixception that instructions given by the court to the jury 
were not sufficiently full and explicit must be to the refusal of appel- 
lant’s request, aptly and properly made, to have them made so. Power 
Co. v. Power Co., 669. 
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APPEAL AND ERROR—Continued. 

838. Appeal and Hrror—Frivolous Appeals—Motions.—Appeals from the 
Superior Court as a matter of right must be taken bona fide for the 
purpose of reviewing alleged error, and when no serious assignment 
of error is made and it appears that the appeal is frivolous and for 
the purpose of delay, it will be dismissed on appellee’s motion. Blount 
v. Jones, TO08. 

34, Appeal and Error—Divided Court—Alleyways—Obstruction—Judg- 
ments—On this appeal by both parties to an action between abutting 
owners on an alley seeking to restrain defendants from obstructing it 
with a cross-action to prevent plaintiff from maintaining a fence 
across it, the court is equally divided, one member not sitting or tak- 
ing part therein, and the judgment of the Superior Court restraining 
the plaintiffs from maintaining the gate and defendants from ob- 
structing the alley, is affirmed. Alerander v. Auten’s Auto Hire, 720. 


85. Appeal and Error—Objections and Eaceptions—instructions.—Excep- 
tion taken to a part of the charge to the jury which contains both 
correct and incorrect instructions will not be considered on appeal. 
Quelch uv. Futch, 694. 
36. Appeal and Error—Evidence—Harmless Error.—The admission of eyvi- 
dence which is harmless will not be held for reversible error. Ibid. 


37. Appeal and Error—Substantial Error—Burden of Proof—The burden 
is upon appellant to show substantial error on appeal. Ibid. 


38. Appeal and Hrror—Case—Requisites.—The appellant is required, in 
stating his case on appeal, to make a concise statement of the entire 
case necessary to present the assignments of error relied upon, and 
set out the necessary and pertinent evidence in narrative form, to- 
gether with the charge of the court necessary to be considered; and 
when this is not done the appellee may move before the trial judge 
to dismiss the appeal. Thompson v. Williams, 696. 


89. Appeal and Error— Case — Evidence — Narrative Form — Exceptions. 
Upon exception, when the appellant has set out the evidence in narra- 
tive form, it is the duty of the trial judge to supervise and correct 
it, where correction is required. Ibid. 


40. Appeal and Hrror—Oase—Certificate of Judge—Motions to Dismiss. 
Where the trial judge has certified that the parties have been unable 
to agree upon the case on appeal, and that the foregoing is the case, 
it is binding upon the Supreme Court and it will not be dismissed 
(Rules 17-21) on the ground that no case on appeal had been stated 
and settled. Revisal, sec., 591. Ibid. 

41, Appeal and HError—Reference—Findings—EHvidence.—The findings of 
fact by a referee, upon competent evidence, and concurred in by the 
judge, are conclusive on appeal. Keener v. Lumber Co., 701. 


42, Appeal and Hrror—Homicide—Prejudice—Harmless Error—An unan- 
swered question ruled out upon the trial will not be held as reversible 
error, especially when from the nature of the evidence adduced and 
the admissions respecting the answer no prejudice to the appellant 
was likely to have resulted. S. v. Davis, 724. 
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APPEAL AND ERROR.—Continued. 


43. 


44. 


46. 


48. 


Appeal and Error—tInstructions—Contentions—Objections and Hacep- 
tions.—Objection to an erroneous statement of a party’s contention 
should be ealled to the attention of the trial judge at the time so that 
he may have an opportunity to make the proper correction, and an ex- 
ception thereto otherwise taken will not be considered on appeal. Ibid. 








Appeal and Brror—Technical Error—New Trials.—A new trial will not 
be granted on appeal for a technical error of the trial court when it 
clearly appears that it was not substantial and could not have af- 
fected the result. Jbid. 


. Appeal and HKrror——-Exception taken to three and a half pages of the 


record of the judge’s charge is a “broadside attack” and will not Le 
considered on appeal. 8S. v. Herron, 754. 


Appeal and Error—Trials—Improper Remarks—Harmless EHrror.—lIt is 
improper for the prosecuting attorney to argue to the jury that the 
defendant, upon indictment, did not go upon the stand, but such error 
was cured in this case by the attorney’s withdrawing his remarks and 
the court’s instruction that the jury must not consider them. 8S. v. 
Melver, 762. 


. Appeal and Hrror—Certiorari—Correcting Case.—A certiorarét will not 


issue for correcting the record of a criminal case sent up on appeal 
agreed to by the solicitor, when the statement of the trial judge is 
only that the evidence was incorrectly stated therein, with indication 
that he would not be able to either recollect the evidence or correct 
it, and in the absence of allegation of misconduct on the part of the 
solicitor, especially when it appears that the defendant was a man 
of good character and the judge has stated he was not to blame for 
the offense charged. S. v. Faulkner, T87. 

Appeal and Hrror—Jurors—Mistrials—Findings—Where the court 
withdraws a juror and enters a mistrial in a capital felony he should 
find the facts upon which his action is based for review on appeal. 
S. v. Cain, 825. 





APPEARANCE. See Judgments, 8. 
APPLICATION OF FUNDS. See Wills, 21. 


APPOINTMENT. See Parties, 1. 


ARREST. See Homicide, 7. 


ARREST AND BAIL. 
Arrest and Bail—Trusts.—-Arrest and bail will lie for a wrongful conver- 


sion of trust funds. Guano Co. v. Southerland, 228. 


ARREST OF JUDGMENT. See Criminal Law, 12. 


ASSAULT ON WITNESS. See Contempt, 4. 


ASSESSMENTS. See Drainage Districts, 1, 2; Stock Law, 1; Contracts, 21; 
Fraternal Orders, 1, 3; Roads and Highways, 1, 3; 4; Insurance, 8. 


ASSETS. See Corporations, 10, 11. 
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ASSIGNMENT FOR BENEFIT OF CREDITORS. 


1. Assignments for Benefit of Creditors—“Property’—Contracts—Statutes. 
Our statutes requiring the trustee in a general assignment for credit- 
ors to recover property “conveyed or transferred by the grantor or 
assignor”’ in preference within the four months period, includes with- 
in their meaning both real and personal property, and the general 
methods by which the title is passed or interest therein created, and 
extends to an executed contract of sale. Revisal, sec. 867 et seg.; 
1 Greg. '‘Supp., pp. 109-110. Teague v. Grocery Co., 195. 


2. Same—Preference.—Our statutes regulating general assignments for 
ereditors prohibits and avoids, as a wrongful preference, any and 
every disposition of real or personal property, absolute or conditional, 
by which a creditor in consideration of an existent or antecedent 
debt, within four months of a general assignment by his debtor, ac- 
quires title to such debtor’s property, or any interest therein or lien 
thereon, when he knew or had reasonable grounds to believe that his 
grantor or assignor was insolvent at the time the transfer or con- 
veyance was made. Revisal, sec. 967 et seg; 1 Greg. Supp., pp. 109-110. 
Ibid. 


8. Same—Possession Retained—Contracts—Title.—It is not required that 
possession of specific personal property be given the purchaser in 
order to make an executed contract of sale, for the title passes accord- 
ing to the intent of the parties as expressed in the contract between 
them; and in the absence of specific agreement, the presumption is 
that the title passed at the time of the purchase without such de- 
livery. Ibid. 


4, Same—Instructions—Appeal and HError.—Where the trustee in a gen- 
eral assignment for creditors brings his action to set aside as a fraud- 
ulent and void preferance a transfer of the assignor’s property for an 
antecedent debt, made within the four months period, wherein the 
assignor retained possession until a later time, and the evidence is 
conflicting as to whether it was then agreed between the parties that 
the title should presently pass, it is reversible error for the trial judga 
to instruct the jury that the transaction was void within the meaning 
of the statute, if the creditor had knowledge of the insolvency of his 
debtor at the time the goods were delivered to him. Revisal, sec. 967 
et seq.; 1 Greg. Supp., pp. 109-110. Ibid. 


ASSIGNMENT OF ERROR. See Appeal and Error. 5. 
ASSIGNOR OF TRUSTS. See Trusts and Trustees, 3. 


ASSUMPTION OF RISKS. See Master and Servant, 2, 4; Appeal and Error. 
19; Commerce, 2. 


ATTACHMENT. ‘See Mortgages, 17, 20. 
Attachment—Judgments—Courts—N onresidents—Garnishments.—A judg- 
ment of the Federal court is not liable to garnishment in the Stare 
court; and where it is alleged that a nonresident has property in this 
State by virtue of such judgment, and process by advertisement has 
been attempted and proceedings in attachment instituted, the attach- 
ment will be dissolved on motion by special appearance made in the 
cause in the State court, and as the demand or debt merges in the 
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judgment no distinction between the two may be drawn. LeRoy v. 
Jacobosky, 136 N.C. 458, cited and distinguished. Mfg. Co. v. Frec- 
man, 212. 


ATTENDANT. See Carriers of Passengers, 1. 
ATTORNEY AND CLIENT. See Evidence, 15; Judgments, §. 


1. Attorney and Client—Judgment—Consent.—Where an action upon con- 
tract and also in tort for embezzlement is alleged, it is within the 
scope of the employment of the attorney for the defendant to consent 
to a judgment upon the contract alone, excluding that upon the tort. 
Chemical Co. v. Bass, 426. 


2. Same—Partnership.—Where a member of defendant partnership con- 
sents that judgment be entered against the firm in open court, through 
their attorneys, the consent is that of a partner, rather than that of 
the attorney, and is binding upon the defendant firm. Jbid. 


3. Same—Burden of Proof—Where consent judgment has been entered 
against a defendant partnership in open court, in the presence of a 
member of the firm representing it, the burden of proof is on the 
other partner, absent at the time, to show the lack of authority of the 
attorneys to consent thereto, on his motion to set it aside upon that 
ground, the law presuming that such authority existed. Ibid. 





4. Attorney and Client—Fees—Prior Assignment—N otice—Action—Prima 
Facie Case.—Where an attorney has collected by suit moneys for his 
client upon the latter’s building contract, and has retained a part 
thereof as compensation for his services, in an action by the assignee 
of the contract, the plaintiff makes out a prima facie case against the 
attorney by showing the assignment of the contract to himself, the 
amount of the indebtedness, and that the attorney acted with notice 
of his claim. Bank v. O’Brien, 338. 





o. Same—Burden of Proof—Quantum Meruit—Where an attorney has 
eoliected in part upon his client’s contract and has retained a part 
thereof as his fee, the burden is on him to show, in an action by the 
assignee of the contract, upon his making a prima facie case, in the 
absence of a special contract between them, that he is entitled to his 
compensation upon a quantum meruit, and that he has properly dis- 
tributed the funds in his hands. Jbdid. 


6. Same—Pleadings—Amendments—Courts.—_ Where the plaintiff sues his 
debtor’s attorney for the entire sum collected by the attorney upon a 
contract assigned to him for security of a loan, the position taken by 
the trial judge that he could not recover without an amendment set- 
ting up a quantum meruit is incompatible with the principal cause of 
action, and a nonsuit upon bis failure to so amend when he has made 
out a prima facie case is reversible error. Ibid. 





AUCTIONEER. See Mortgages, 11. 


AUTOMOBILES. 
1. Automobiles—Negligence—Principal and Agent—Hvidence—nonsuit— 
Trials.—Where the plaintiff sues the owner of an automobile for in- 
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AUTOMOBILES—Continued. 


juries received while his son was driving it, evidence that the son 
was driving his mother at the time, and that after the injury the de- 
fendant ordered his son to take the plaintiff home, is sufficient to take 
the case to the jury upon a motion to nonsuit, upon the question of 
whether the son was acting in the service of the defendant when the 
injury was inflicted. Clark v. Sweaney, 281. 


2, Automobiles—Negligence—Evidence—Ouwnership—Principal and Agent 
—Chauffeur—Minor Son.—Where the mother is the owner of an auto- 
mobile which ran into a buggy at night and injured the plaintiff, the 
guest thereon of another, through the negligence of her 19-year-old 
son, driving the machine at the time, and the son, with his father, 
were engaged in the business of the mother, the latter is liable 
whether she was then in the automobile or not; and evidence of her 
ownership and that the machine was being driven by her minor son in 
pursuance of her business is sufficient to take the case to the jury, 
subject to be rebutted. Linville v. Nissen, 162 N.C. 101, cited and 
applied. Wilson v. Polk, 490. 


3. Criminal Law—Manslaughter—Automobile—Speed Limits — Trials — 
Questions for Jury—Negligence.—The driver of an automobile truck 
while greatly exceeding the speed ordinance of a town and of the gen- 
eral statute, and without signal or warning, ran into a boy on his 
bicycle at a cross street, and death resulted to the boy, upon trial for 
manslaughter: Held, the ordinance and statute are intended to pro- 
tect the life and limb of the citizen, and the defendant should reason- 
ably have anticipated meeting some one at the crossing, and the evi- 
dence of his reckless violation of the ordinance and statute, under the 
circumstances, were sufficient to carry the case to the jury. S. v. 
Melfver, (61. 


4, Same—Negligence—Contributory Negligence—Where one _ recklessly 
drives an automobile without signal or warning, in excess of the speed 
limit fixed by ordinance and the general statute, and thereby injures 
or kills another at a street intersection of the town, his violating the 
law in this manner makes him criminally liable for the injury with- 
out regard to the exercise of his judgment at the time in endeavoring 
to avoid the injury or contributory negligence on the part of the one 
injured or killed. Ibid. 


5. Criminal Law—Automobiles—Evidence—Mistake of Judgment—Appeal 
and Hrror-—Where one is run upon and Killed by the reckless and un- 
lawful driving of an automobile, beyond the speed limit fixed by law, 
it is not error for the court to reject testimony of a witness that it 
was a mistake of judgment of the defendant in turning in a certain 
direction, being merely the inference of the witness, and also im- 
material, as such mistake would not excuse him. Jbdid. 


BAILMENT. 

Bailment—Controt and Possession—Railroad Cars—Dicelling.—A railroad 
company is not liable as bailee for the household goods of an em- 
ployee it permits to use its box car at a siding for a dwelling, pos- 
session and control being essential elements in the law of bailment. 
R. R., 35. 
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BALLOTS. See Municipalities, 1: Municipal Corporations, 3. 


BANKS. See Telegraphs, 3. 
BANKS AND BANKING. See Bills and Notes, 2. 


BAWDY HOUSES. See Criminal Laws, 7, 11, 12, 13, 14. 


BENEFICIARY. See Insurance, 1. 
BETTERMENTS. See Appeal and Error, 15. 


Betterments—EH states 


Tenant for life-——A devise of Jands for life with 
limitation over does not entitle the life tenant to compensation for 
betterments he has placed on the land during his tenancy, under the 
equitable principles allowing it or our statute relating thereto. Re- 
visal, sec. 652, et seq. Northcott v. Northcott, 148. | 





BIGAMY. 


1. Bigamy—-Criminal Law—Defense—Divorce—Judgments—Constitution- 


al Law—Residence—-Fraud.—Where a marriage has been contracted 
in this State and a party thereto has again married in another State 
and resides and cohabits here and thereafter, and is indicted under 
ch. 26, Laws of 1913, amending Revisal, sec. 3361, and offers in de- 
fense a divoree granted in the other jurisdiction, it is not in contra- 
vention of the “full faith and credit” clause of the Federal Consti- 
tution, and may be shown in the courts of our State that the resi- 
dence required by the laws of such other State was not acquired in 
good faith, but in fraud, and that the decree therein was therefore 
void. S. v. Herron, T54. 


2. Bigamy—Criminal Law—Defense—Divorce—H vidence—Triais — Ques- 


tions for Jury.—The introduction in evidence of a divorce granted in 
another State, upon a trial for bigamy, in our own courts is only evi- 
dence which should be submitted to the jury under proper instruc- 
tions, Ibid. 


3. Bigamy—Criminal Law—Defense—Divorce—Residence—Instructions— 


Burden of Proof.—Where a decree of divorce in another State is 
solely relied on as a defense on a trial for bigamy which is attacked 
by the State for insufficient residence in such other State, with sup- 
porting evidence, the defendant must satisfy the jury of the bona 
fide of his residenee for the required time, but not bevond a reason- 
able doubt. Ibid. 


BILLS OF LADING. See Carriers of Goods, 1, 2, 5; Pleadings, 10. 


BILLS AND NOTES. See Contracts, 14, 15; Corporations, 6; Principal and 
‘Surety, 1; Judgments, 10. 


1. Bills and Notes—Negotiable Instruments—Blank Amount—Principal 


and Agent.—A note signed by the maker with blank left for amounf, 
and intrusted by him to another for use, gives implied authority to 
the one to whom it is delivered to fill in the amount, and in the hands 
of an innocent purchaser constitutes the one to whom it was delivered 
the agent of the maker, and is valid and binding upon him. Phillips 
vo. Hensley, 23. 
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ct 


BILL 
BILL 


Same—Banks and Banking—Executors and Administrators—Account- 





ing.—A bank is responsible for the conduct of its cashier in having a 
note signed by a third person as maker, in blank amount, and in 
wrongfully filling in the blank for a larger sum than intended and 
misappropriating the surplus to his own use, and where the maker 
has since died and the transaction is an item of the account with his 
administrator, the full amount thereof will not be allowed as a credit. 
roid. 


. Bills and Notes-—-Negotiable Instruments—Endorser—N otice—Dishonor. 


The liability of an endorser on a promissory note in conditional, enti- 
tling him to notice of dishonor; and payment may not be enforced 
against him unless such notice has properly been given. Horton v. 
Wilson, 533. 


. Same—Anticipated Dishonor.—Notice given to an endorser on promis- 


sory note prior to maturity in anticipation of dishonor by the maker 
is not sufficient to hold him to liability thereon, such notice to be 
valid must be properly given after the note is dishonored. /bid. 


. Bills and Notes—Negotiable Instruments—Limitation of Actions—Pay- 


ment—Endorsers—A payment on promissory note to repel the bar 
of the statute of limitations must be made by one of the same class of 
liability thereon, and a payment by the maker does not continue the 
right of action against the endorser thereof. Ibid. 


Same—Mortgages—Where the endorsers of a promissory note there- 


after take a mortgage on the maker’s lands to secure them as such, 
without further liability for the payment of the debt, they do not 
thereby change their relationship an endorsers only, and a payment 
made on the note by the maker does not affect the running of the 
statute of limitations in the endorser’s favor. Ibid. 


Bills and Notes—Negotiable Instruments—Lndorsers-—Dishoiutr—No0- 


tice—Statutes.—An endorser of a negotiable instrument is entitled to 
notice of dishonor under our statute, and upon failure to do so his 
liability thereon is discharged. Revisal, see. 2239. Hicks v. Wooten, 
602. 


OF PARTICULARS. See Pleadings, 9. 
OF SALE. See Mortgages, 16. 


BIRTH OF CHILD. See Evidence, 8, 9, 10. 


BODILY HEIRS. See Wills, 22. 


BONDS. See Statutes, 1; Removal of Causes, 5; School Districts, 1; Munci- 
pal Corporations, 5. 


BOND ISSUES. See Constitutional Law, 4, 7, 9; Municipal Corporations, 4. 


BOUNDARIES. See State Lands, 2; Deeds and Conveyances, 10: Evidence, 
22; Limitation of Actions, 5. 


1. Adverse Possession-—Color—Admission. of Tithe—HBoundaries 


burden 
of Proof—Ejectment—Statutes.—Where defendant in ejectment ad- 
mits plaintiff’s paper title to a 465-acre tract of land, but claims title 
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to 169 acres thereof under color and adverse possession of a few 
acres, with constructive possession to the outer boundaries of his deed 
under which he claims as “color,” the law presumes the possession 
to be under the true title, and the burden of proof is on the defend- 
ant to show the contrary. Vanderbilt v. Chapman, 11. 


2. Boundaries —Evidence—Declarations—Interest—Ante Litem Motam. 
Parol evidence of declarations as to the placing of the corner of pri- 
vate lands of which the title is in dispute is allowed when made ante 
litem motam by a declarant who was disinterested at the time and 
dead at the time of trial; and in such case the lapse of time is not 
always controlling. Bank v. Whilden, 52. 


8. Same—-Remote Period—Definite Corners——Parol evidence of common 
reputation as to the placing of a corner, on the question of private 
boundary, is admissible when shown to have existed for a remote 
period and direct evidence of its origin is not likely to be procurable; 
such reputation must always be shown to have existed ante litem 
motam, and should attach itself to some muniment of title or natural 
object, or be fortified by testimony of occupation and acquiescence 
tending to give the Jand some definite and fixed location. Ibid. 


4. Same—State Grants—State Lands.——Where both parties to the action 
claim lands by mesne conveyances under separate grants from the 
State, and the controversy is made to depend upon the location of the 
lands under the defendant’s grant, with description, “Beginning at a 
locust near the gap of the trail between Johnson’s and McManuy’, and 
runs,” ete. and defendant insists the locust was at “J,” while the 
plaintiff that it was at “O”: Held, general reputation as to the loca- 
tion of an indefinite tract of land not shown to have been at a remote 
period or ante litem motam, etc., is properly excluded, and general 
reputation as to the location of the Johnson and McManus tracts and 
the trail between tending to show the corner locust at “O” is compe- 
tent, it appearing that the declarant was dead, disinterested, and his 
declarations made ante litem motam, the lapse of time not considered 
eontrolling. Ibid. 


5. Boundaries—Corners—Parol Hvidence—Triais—Questions for Jury. 
Where in an action to recover lands the controversy depends upon the 
location of the beginning corner given in a deed as “at a planted stone 
on” a designated street “about six feet southeast of a large red oak,” 
with conflicting evidence as to its location with reference to that of 
the red oak, plaintiff contending and offering evidence that it was 
eleven feet from the street and defendant that it was on the street, 
the exclusion of defendant’s evidence tending to show his use and 

occupation of the locus in quo, building, fencing, and cutting trees 

thereon in plaintiff’s view without objection, that plaintiff’s conten- 
tion would run the disputed line through buildings, etc., is reversible 
Taylor v. Meadows, 373. 


6. Same—Questions of Law-——Where parol evidence as to the location of 
a certain controlling corner given in a deed does not contradict the 
written instrument, and its admission is otherwise competent, the 
question as to what is.the corner is one of law and as to where it is 

- located is. one of fact for the determination of the jury under con- 
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flicting evidence and proper instructions in an action to recover the 
land. Ibid. 


7 Boundaries—Deeds and Conveyances—Intent—Interpretation—EHiect- 
ment—The intent of the parties in a deed to land as to its boundaries, 
as expressed in the entire instrument, should be given effect, and in 
ascertaining such intent that which is definite and specific shall pre- 
vail over that which is uncertain, and in case of conflicting descrip- 
tions that cannot be reconciled the courts will adopt that construction 
which best comports with the manifest intention of the parties and the 
surrounding circumstances of the case at the time the instrument was 
executed. Millard v. Smathers, 56. 


8. Same—Calis—Sitraight Lines—None of the calls in a deed to lands shail 
be disregarded when they can be fulfiled by any reasonable way of 
running the lines, and this requirement will be defeated only when it 
is necessary to give effect to the intention of the parties as expressed 
in the instrument, justifying, in proper instances, a departure from a 
straight line called for between two established calls and requiring at 
times the running of two or more lines instead of one. Ibid. 


9. Same—Fived Corners—Line Deflected—-When the call in a deed to 
lands is along a recognized line to a known or established corner, and 
the line does not go to such cormer, the usual rule of location is to 
run the line of the deseription as far as it will go, or to the nearest 
point to the corner called for and thence a direct line to the corner. 
Ibid. 


10. Boundaries—Surveys—Evidence.—Evidence that the parties had for 
many years before the action recognized a line between their adjoin- 
ing lands, made by a surveyor, as the true line thereof is competent 
as to the location of the true line in dispute, and its exclusion is re- 
versible error. Wiggins v. Rogers, 67. 


11. Boundaries—Evidence—Declarations. ~— Declarations as to definite 
markings of the corners of lands in controversy, made by one without 
interest, since deceased and before the controversy arose and suf- 
ficiently remote, are competent evidence. Canter v. Chilton, 406. 


BREACH. See Vendor and Purchaser, 3, 4; Contracts, 24, 25, 26, 27. 
BRIDGES. See Constitutional Law, 3. 

BRIEFS. See Appeal and Error, 4, 21, 27. 

BROKER. See Criminal Law, 6. 

BUILDINGS. See Deeds and Conveyances, 10. 


BURDEN OF PROOF. See iat 1; Appeal and Error, 1, 37: Wills, 
4; Attorney and Client, 3, . Trusts, 1; Ejectment, 2, 3; Animals, be 
Evidence, 198, 26; Deeds a Conveyances, a Nezligence, 10; Mort- 
gages, 13; Railroads, 10; Instructions, 23; Intoxicating Liquors, 1; 
Bigamy, 3; Criminal Law, 9. 


BURGLARY. | 
1. Burglary—Rape—Intent—Evidence—Criminal Law.—Upon trial for 
burglary in the first degree evidence is sufficient to show the prison- 
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‘er’s intent to commit rape at the time of breaking into the dwelling, 

_ which tends to show that the prisoner entered the room in which the 
daughter of the owner was sleeping, placed his hand upon her person, 
and secreted himself beneath her bed when the alarm was given,—N. 
v. Bowden, 794. 


2. Same—Instructions—Appeal and Hrror—Reversible Error—A charge 
on a trial for burglarly in the first degree, which reiterates and em- 
phasizes that the entry into the dwelling by the prisoner must have 
been with the intent to commit rape, will not constitute reversible 
error because from an expression in one part it may be inferred that 
the prisoner would be guilty of the offense charged if such intent had 
been formed afterwards. Ibid. 


3. Burglary — Instructions — Rape — Intent—Acquiescence. — Where the 
judge has charged the jury that the prisoner, on trial for burglary in 
the first degree, must have had the intent to have carnal intercourse 
with the female forcibly and against her will, and that the act must 
have been conceived with a felonious intent, is not objectionable upon 
the ground that this included a purpose of having intercourse with 
her consent, under the evidence in this case.—ZIbid. 


CALLS. See Boundaries, 8; School Districts, 1. 
CAPITAL FELONY. See Mistrials, 1, 2. 


CARRIERS OF GOODS. See Pleadings, 10. 


1. Carriers of Goods—Principal and Agent—Bills of Lading—Purchasers 
for Value—Receipt of Goods—Defenses—Vendor and Purchaser—A 
common carrier is not bound by a bill of lading issued by its agent 
unless the goods be actually received for shipment, and the principal 
is not estopped thereby from showing by parol that no goods were in 
fact received, although the bill has been transferred to a bona fide 
holder for value. Bank v. R. R., 415. 


2. Carriers of Goods—Bills of Lading—Negotiable Instruments—Statutes. 
A bill of lading issued by the agent of the carrier is in the nature of 
a receipt, susceptible of explanation or contradiction, and is not nego- 
tiable in the ordinary application of the word to commercial paper ; 
as to the effect on its negotiability by chapter 415, Laws of 1916, 39 
W.S. Stat. at Large, part 1, p. 188, Quaere? Ibid. | 


3. Carriers of Goods—Live Stock—Negligence—Evidence—Questions for 
Jury—Triais.—In an action against the carrier for damages for the 
destruction of a shipment of live stock by fire, a prima facie case is 
made out when the plaintiff shows the receipt of the cattle for trans- 
portation and their nondelivery. Osborne v. R. R., 594. 





4, Carriers of Goods—Negligence—Sparks—Origin—Circumstantial Evi- 
dence—It may be shown by circumstantial evidence that a spark 
which caused the plaintiff’s cattle to be destroyed by fire while being 
‘transported by the defendant carrier originated from the defendant’s 
locomotive.. Ibid. 





5. Carriers of Goods—-Negligence—Bills of Lading—Contracit—Live Stock. 
Under the provisions of the “Cummins” Amendment, a common car- 
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rier may not stipulate in its bill of lading for exemptions from lia- 
bility for damages to a live stock shipment caused by its own negli- 


gence. Ibid. 
CARRIERS OF PASSENGERS. 

Carriers of Passengers—Live Stock—Attendant—Negligence—Hvidence— 
Questions for Jury—Trials.—A carrier transporting live stock is not 
held to the same absolute liability to the attendant in the car, as pas- 
senger, as it is to the owner of the cattle for damages arising from 
destruction of the car by fire; but it is Held the evidence in this case 
was sufficient to be submitted to the jury on defendant’s liability to 
the attendant in his action. Osborne v. R. R., 594. 


CARTWAY. See Criminal Law, 5. 

CASE. See Appeal and Error, 38, 39, 40. 

CERTIFICATES. See Corporations, 4. 

CERTIORARI. See Habeas Corpus, 1, 3; Contempt, 6; Appeal and Error, 47. 


CHANGES. See Drainage Districts, 4. 
CHARACTER. See Homicide, 6; Evidence, 35, 36, 37. 
CHARGE AS A WHOLE. See Instructions, 4. 


CHARTER. See Municipalities, 1; Municipal Corporations, 2, 3; Corpora- 
tions, 3, 18, 14, 15; Public Officers, 7; Instructions, 20; Constitutional 


Law, 11. 
CHATTEL. See Mortgages, 7. 
CHAUFFEUR. See Automobiles, 2. 


CHILDREN. See Deeds and Conveyances, 4; Negligence, 6; Estates, 8, 9, 
10; Wills, 26. 


CHILDREN THEN LIVING. See Wills, 3. 


CITIES AND TOWNS. See Municipalities, 1; Municipal Corporations, 1, 2, 
3, 4, 5, 7, 9, 10, 11; Street Railways, 1, 3. 


CITIZENS. See War, 1, 2. 


CLAUSE. See Insurance, 5. 


CLERKS OF COURT. See Depositions, 1; Judgments, 9; Homestead, 1; 
Deeds and Conveyances, 15. 


1. Clerks of Court—Appeal and HError—Judgments—Hzecutions—A ppel- 
ant’s Duty—While it is the clerks’ duty to act primarily and send up 
an appeal from his judgment refusing plaintiff’s motion for leave to 
issue execution under a dormant judgment, Revisal, sec. 620, it is the 
duty of the appellant to take the necessary and proper legal measures 
to put the case before the judge if the clerk fails to act. Hicks v. 


Wooten, 597. 
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2. Same—Laches—Eacusable Neglect.—Where a plaintiff’s motion for 
leave to issue execution on a dormant judgment has been denied by 
the clerk, Revisal, sec. 620, and he appeals therefrom in open court 
and defendant waives notice, and he remains inactive for two months 
thereafter, and then finding that his appeal has not been sent up to 
the judge owing to the failure of the clerk to do so, he has it sent up, 
the fact that the settlement by the judge thereof has not been returned 
to the clerk within the statutory time puts him upon notice that 
there has been an unreasonable delay, and the appeal should be dis- 
missed on the ground of his inexcusable laches. Revisal, secs. 610, 
611, 612, 613. Ibid. 


CLOUD ON TITLE. See State’s Lands, 1; Injunction, 2. 
COLLATERAL ATTACK. See Constitutional Law, 10; Habeas Corpus, 2. 


COLOR. See Boundaries, 1; Deeds and Conveyances, 1; Limitation of Ac- 
tions, 4, 5, 6. 


COLORED PERSONS. See Instructions, 7. 


COMMERCE. 


1. Commerce—Reailroads—Statutes—Federal Decisions —_Where it appears 
from plaintiff’s evidence, in his action to recover damages from a 
railroad company for a wrongful injury, that he was engaged in in- 
terstate commerce at the time, the Federal statute excludes and 
supersedes the State law in regard to the doctrine of assumption of . 
risks, and the decisions of the Supreme Court of the United States 
will control. Gaddy v. R. R., 515. 


2. Same—Master and Servant—Assumption of Risks—Employer and Em- 
ployee.—-While under the decisions of the Federal Court the doctrine 
is recognized that the master should furnish the servant reasonably 
safe tools and appliances and place to work, and to keep and main- 
tain them in such condition, they also enforce the doctrine of assump- 
tion of ordinary risks by the employee incident to his employment, 
including his continuing to work without objection when he has 
knowledge of a defect and an apprehension of the danger which it 
entails. [bid. 


3. Same—LHvidence—N onsuit—Triais.—Where an experienced switchman 
of a railroad company is injured while acting for the company in the 
course of his employment, in interstate commerce, and it appears 
from his own evidence that he was at the time engaged with a crew 
in switching cars upon several diverging tracks, with full knowledge 
of the conditions; that after leaving a car that had been “kicked” 
upon one of the tracks he, with knowledge of the approach of other 
cars, “kicked” upon another track, was injured by his foot catching 
between the guard and stock rails and run over by the cars moving 
towards him and to which he was walking to continue his duties as 
brakeman; that at the time he saw that the cars had no brakeman on 
them to stop them, and had seen them “kicked” upon the track: Held, 
under the Federal decisions, the employee assumed the risks, and a 
motion to nonsuit thereunder should have been allowed in his action 
to recover damages against the railroad company. Ibid. 
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4, Commerce—Reailroads—Through Trains—Master and Servant—Em- 
ployee.—A railroad switchman engaged in making up a through train 
passing into, through, and beyond the State is engaged in interstate 
commerce. Ibid. 


COMMISSION. See Contracts, 4; Evidence, 32. 

COMMON LAW. See Divoree, 2; Costs, 7. 

COMPARATIVE NEGLIGENCE. See Railroads, 14. 

COMPENSATION. ‘See Municipal Corporations, 9. 

CONDEMNATION. See Statutes, 6. 

CONDITION PRECEDENT. See Municipal Corporations, 5. 
CONDITIONAL SALES. See Corporations, 2; Deeds and Conveyances, 2. 
CONFESSIONS. See Criminal Law, 10. | 
CONFIRMATION. See Costs, 5; Contracts, 20. 


CONSENT. See Attorney and Client, 1; Judgment, 1; Partnership, 1; Regis- . 
ter of Deeds, 2; Spirituous Liquors, 2. 


CONSIDERATION. See Vendor and Purchaser, 2; Contracts, 18, 16; Statute 
of Frauds, 1; Contracts, 17; Corporations, 6. 


CONSIGNMENT. See Vendor and Purchaser, 5; Limitations of Actions, 12. 
CONSPIRACY. See Evidence, 32; Actions, 4; Criminal Law, 4; Homicide, 7. 


CONSTITUTION. 
Art. 
I, sec. 17. Endorsement by county of township bonds is a pledge of the 


county’s credit. Comrs. v. Boring, 105. 


II, see: 2. A ratified legislative charter for a private corporation may not 
- be collaterally impeached as to the thirty-day advertisement. Power 
Co. v. Power Co., 668. 


II, see. 29. Includes erecting bridges over nonnavigable streams, put does 
not deprive Legislature from authorizing bond issues or current local 
taxation when necessary. Mills v. Comrs., 215. 


IV, sec. 1. The laws of the State or origin of a fraternal i insurance assess- 
ment order, without profit, are controlling. sree talitaia v. Supreme 
Council, 615. 


VII, sec. 7. Endorsement by county of township bonds is a pledge of county’s 
eredit. Comrs. v. Boring, 105. 


XIV, sec. 5. Officers holding over until successors qualify, ete. (Revisal, 
2868) are officers de jure. Markham v. Sin-pson, 135. 


CONSTITUTIONAL LAW. See Alimony, 2; Public Officers, 1; Counties, 1; 
Statutes, 3; Schools, 1; Fraternal Orders, 2; Bigamy, ‘1: Courts, 5; 
Criminal Law, 13:; Jato 1; Schools, 2. 
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1. Constitutional Law-— Municipal Corporations — Eminent Domain — 
Schools—Taxation.—The question as to the constitutionality of such 
parts of chapter 136, Public Laws 1917, as confer upon municipalities 
the right to pass ordinances conferring the power of eminent domain, 
does not invalidate an ordinance or arise in its construction, referring 
to the voters the question of amending its charter by creating a board 
of education and authorizing the raising of a minimum tax levy for 
the maintenance of its schools, or affect it. Taylor v. Greensboro, 423. 


2. Constitutional Law-—Amendments—-Time HEffective—NStatutes.—The re- 
eent constitutional amendments, though prior ratified by the people 
of the State, became effective on 10 January 1917, chiefly on the 
ground that the act of the Legislature providing for the election so 
specified and the vote of the people thereunder approving the same 
thereby determined the time. Mills v. Comrs. 


3. Same—Counties—Bridges.——-A legislative enactment relating to the 
building of bridges by a county over a nonnayigable stream or river, 
comes within the purview and control] of the recent amendment to 
our Constitution, Art. 2, sec. 29. Ibid. 


4. Same—Bond Issues—Tawxation.—The recent amendments to our Con- 
stitution prohibiting “local” legislation in certain respects as to coun- 
ties, etc., does not deprive the Legislature of its power to authorize 
county commissioners to raise money by the issue of bonds or by eur- 
rent taxation to carry out the necessary measures for the orderly and 
proper government of their counties, and an enactment to authorize a 
county to issue bonds for the necessary purpose of building bridges in 
connection with an adjoining county over a nonnavigable stream di- 
viding them is not prohibited by the recent amendment to our Con- 
stitution, Art. II. sec. 29. Brown v. Comrs., 1738 N.C. 598, cited and 
applied. Jbid. . 


5. Same—‘Local” Laws—Interpretation—Limit of Taxration.—The term 
‘local’ as used in the recent amendments to our Constitution is of 
comparatively recent use and importance, and has received no fixed 
or generally recognized meaning; and is sufficiently ambiguous to ad- 
mit of interpretation by reference to the context, the purpose appear- 
ing in the terms of the law and the attendant relevant circumstances; 
and when so construed in relation to Article 2, sec. 29, the local legis- 
lation refers to the building, maintenance, and control of specified 
and designated highways, bridges, etc., and does not prevent legisla- 
tion authorizing the raising of proper funds by the sale of bonds of a 
county or by taxation therein, required for the public good, where the 
limit of taxation allowable to the county by the Constitution for or- 
dinary State and county purposes may have been reached by. the 
county in question. did. 


6. Same — Municipal Corporations — Clerical Errors — Transportation of 
Sections.—Constitution, Art. 8, secs. 1 and 4, the latter section being 
a recent amendment, have no relation to the question of the constitu- 
tionality of a legislative enactment authorizing a county to issue 
bonds, ete., for the building of bridges over nonnavigable rivers or 
streams, section 4, being in terms restricted to cities, towns, and in- 
corporated villages. Semb/le, section 4. was inadvertently misplaced 
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and properly belongs under Article 7, entitled ‘Municipal Corpora- 
tions,” instead of under Article 8, entitled “Corporations Other than 
Municipal.” Jobid. 


7. Constitutional Law—Counties — Townships — Bond Issues — Endorse- 
ment—‘Faith and Credit”’—Where townships upon petition to the 
county commissioners are permitted by statute to call an election for 
the purpose of voting upon the question of the issuance of township 
bonds for the roads of the township, the proceeds to be turned over to 
the sole management and control of the township commissioners, with 
further provision that the county endorse the bonds upon being satis- 
fied of the validity of the issuance under the statutory authority con- 
ferred, the endorsement by the county of the township bonds is a 
loan of the credit of the county, without benefit to the other townships 
however remote the liability and contrary to the Constitution, Art. I, 
sec. 17; Art. VII, sec. 7. Commissioners v. State Treasurer, 174 N.C. 
141, cited and applied. Comrs. v. Boring, 105. 


8S. Same Statute—Intent—Part Constitutional—Where a provision of a 
statute authorizing the issuance of bonds is valid and complete in 
itself and evidences the intent of the Legislature that township bonds 
for road purposes may be voted upon and issued as bonds of the town- 
ship, and there is an unconstitutional provision of the same act au- 
thorizing the endorsement of the bonds by the county tending to in- 
erease the market value of the bonds: Held, the unconstitutional 
feature of the statute does not affect the validity of the constitutional 
part, and the bonds may be sold without the endorsement of the 
county. Ibid. 


9. Constitutional Law—“Faith and Credit’”—Statutes—Counties—Town- 
ships—Bond Issues—Principal and Agent.—Where the townships of 
a county are authorized by statute to separately act upon and issue 
township bonds for road purposes, with an unconstitutional provision 
that the county endorse the bonds of such townships have voted for 
the issuance of the bonds under the valid provisions of the act does 
not affect the unconstitutional provision thereof as to the endorse- 
ment of the bonds by the county. Ibid. 


10. Constitutional Law—Statutes—Private Acts—Notice—Collateral At- 
tack.—Where an act granting a charter to a private corporation has 
been duly ratified, it may not be collaterally impeached in an action 
between it and another corporation or private person on the ground 
that the thirty days notice preceding the application therefor had 
not been made as required by our Constitution, Art. II, sec. 12. Power 
Co. v. Power Co., 669. 


11. Constitutional Law—Hminent Domain—Special Privileges—Corpora- 
tions—Charters—Statutes—A corporation chartered for the purpose 
of furnishing electricity for. power and light to the people of a certain 
territory is a public-service corporation, and a legislative charter 
granting this power impliedly requires it to render such service when 
in operation, and its charter falls within the exceptions to our Con- 
stitution, Art. I, sec. 7, declaring that “no man or set of men are en- 
titled to exclusive or separate emoluments or privileges from the com- 
munity but in consideration of public services,” and the objection is 
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untenable that the right of eminent domain may not be granted to 
one of such corporations in the State without granting it to all of 
them, or in one county unless granted in all. Ibid. 


12. Constitutional Law—Criminal Law—Evidence—Identification —Testi- 


mony that defendant was placed for identification in the same rela- 
tive position to a witness as the perpetrator was seen by her just 
before committing a criminal offense is not objectionable as forcing 


the defendant to give evidence against himself in denial of his con- 


stitutional rights; and the fact that the witness was not so certain 
of the identity on the day the crime was committed goes only to her 
credibility, which is for the determination of the jury. S. v. Neville, 
781. 


18. Constitutional Law—Two Ofices—Solicitors—Appointment by Courts. 


In the absence of the solicitor to prosecute a criminal action, the 
judge may appoint an attorney to prosecute in his stead, such tempo- 
rary appointment not being to an office within the intent of our Con- 
stitution, Art. IV, sec. 7, prohibiting the holding of two offices at the 
same time; and the appointment of the United States district attorney 
does not disqualify him to act or affect the trial of the action. SN. v. 
Wood, 809. 


14. Same—Acceptance ofi Ofice—Vacating Prior Office—The appointment 


by the judge of the United States District Attorney to act for the ab- 
sent solicitor in the prosecution of a criminal action in the State 
court, if it comes within the inhibition of our Constitution, Art. XIV, 
see. 7, as to holding two offices at the same time, does not affect the 
validity of the trial in the State courts for the acceptance of the lat- 
ter position would ipso facto vacate the first one. bid. 


CONTEMPT. See Evidence, 25. 
1. Contempt—Courts—Powers.—Revisal, secs. 939 et seq., regulating pro- 


Z 


ceedings “for contempt and as for contempt,” confer on courts all the 
inherent powers to attach for contempt that were recognized by the 
common law as essential to the due and orderly exercise of their 
jurisdiction and functions. 8S. v. Little, 743. 


. Same—Definition—The power conferred by Revisal, sees. 939 et seq., 


on courts to punish for contempt, etc., includes all cases of disorder- 
ly conduct, breaches of the peace, noise and other disturbance near 
enough and designed and reasonably calculated to interrupt the pro- 
ceedings of the court then engaged in the administration of the 
State’s justice and the dispatch of business presently before it. Ibid. 


3. Same-—Witnesses——The power of a court to attach for contempt, etc., 


includes its protection to all officers of the court, jurors, attorneys, 
and others who in the line of their official duty are assisting the court 
in the present dispatch of its business, and to all witnesses who are 
in attendance under supoena to give evidence in causes pending be- 
fore it. Ibid. 


. Same—-Assault on Witness—Summary Punishment.—Where the de- 


fendant in a criminal action has assaulted the State’s principal wit- 
ness during the term and before trial, for the purpose of hindering 
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or delaying the administration of justice by the court, he is in direct 
contempt thereof, without right of appeal, trial by or to demand 
that his hearing be removed to another judge for determination. The 
distinction between proceedings ‘as for contempt” pointed out. Ibid. 


o. Contempt—Findings—Evidence—Appeal and Error.—Where the judge 
has found sufficient facts to attach the defendant for direct contempt 
of court, upon imposing pamenicnt therefor, will not be disturbed 
on appeal. Ibid. : 


6. Same—Courts—Jurisdiction—Habeas Corpus—Appeal and Error—Cer- 
tiorari.icWhere a defendant punished for direct contempt contends 
that a legal right has been denied him, and it is made to appear that 
the court was without jurisdiction of the cause or power to impose 
the sentence, his remedy is by habeas corpus proceedings, taken tothe 
Supreme Court, if necessary, by writ of certiorari. Ibid. 


CONTENTIONS. See Instructions, 5, 6, 22; Appeal and Error, 25, 48. 
CONTINGENCIES. See Estates, 6, 9. 


CONTINGENT INTERESTS. See Estates, 1, 2, 3, 4, 5; Judgments, 6; Wills, 
24. 


CONTINGENT LIMITATIONS. See Wills, 25; Estates, 10. 
CONTINGENT REMAINDERS. See Wills, 2, 13, 17. | 


CONTRACTS. ‘See Vendor and Purchaser, 1, 2; Appeal and Error, 2; Land- 
lord and Tenant, 1; Fertilizer, 1; Insurance, 1, 3, 4, 8; Infants, 1; As- 
signments for Benefit of Creditors, 1,8; Municipal Corporations, 5; Evi- 
dence, 26, 30; Mortgages, 11; Telegraphs, 4; Principal and Surety, 4; 
Carriers of Goods, 5; Instructions, 8, 19; Fraternal Orders, 3; Contracts, 

23. 

1. Contracts, Ilegal—Courts—Our courts will not enforce the obliga- 
tions of an exeeutory contract which is illegal or contrary to publie 
policy or against good morals, or lend their aid to the acquisition or 
enjoyment of rights or claims which grow out of or are necessarily 
dependent upon such contracts. Marshall v. Dicks, 38. 


2. Same—Fraud—iIn Pari Delicto—A conveyance of lands to defraud or 
avoid ereditors is illegal; and where such is made the ground for 
recovery by an heir at law, contending that it was so made by his 
mother to the defendant for her benefit during her life and then in 
trust for her heirs at law, he and the defendant are in pari delicto, 
and the law will leave them in statu quo. Ibid. 


3. Contracts, Written—Compensation—Commission—Traveling Salesman 
—Territory—Mail Orders—Subagents—Principal and Agent.—Defend- 
ant contracted in writing with the plaintiff that the latter closely 
cover a defined territory of the sale of products manufactured by 
the former; send in a list of the “customers” visited as well as sold, 
for which he was to receive a certain per cent commission on “all 
orders received, accepted, and shipped by us”: Held, the writing con- 
templated the payment of the specified commission on alli orders “re- 
ceived,' accepted, and shipped” by the plaintiff within the territory 
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during the life of the contract. and did not confine them to the or- 
ders that the plaintiff had taken in person. Caffey v. Furniture Co., 
387. 


. Contract-—Vendor and Purchaser—E«epress Warranty—Implied War- 
ranty.—Subject to a few recognized exceptions, an express warranty 
in an executed contract of sale will exclude one that is ordinarily 
implied where the two are of the same general nature or refer to 
the same or closely related subjects or qualities in the thing sold. Fer- 
tilizer Works v. Aiken, 398. 


6. Contracts—Breach—Negligence._-Negligence as a constituent part of 
an actionable wrong is the failure to exercise proper care in the per- 
formance of some legal duty which defendant owes the plaintiff 
growing out of the circumstances in which they are placed, proper 
care being that degree of care which a prudent man should use under 
like cireumstances and charged with a like duty. Ramsbottom v., 
R. R., 188 N.C. 38, cited approved. Avery v. Palmer, 378. 


7. Same—Legal Duty—Implied Liability —While it is not usual that the 
legal duty referred to is involved in the ordinary adjustments for 
breaches of contract, a contract may and not infrequently does create 
the circumstances from which the added duty will arise, and at times 
the duty is superimposed by the law on the contract relation, as in the 
ease of contracts on the part of public service corporations made in 
the ordinary exercise and performance of their chartered obligations. 
Cashwelll v. Bottling Works, 174 N.C. 324; Dail v. Taylor, 157 N.C. 
284; Peanut Co. v. R. R., 155 N.C. 148, cited and applied. Ibid. 


8. Contracts — Negligence — Legal Duty — Damages — Evidence—Trials. 
The plaintiif’s intestate, a farmer, owned a roughly constructed two- 
wheel cart, without body, the pieces on each side continuing to form 
the shafts with rounds across, forming a framework for the load, 
and applying to the defendant to haul a tombstone to be erected five 
miles in the country, was informed by him that his cart was insuff- 
cient and that he get another, Whereupon the intestate insisted that ir 
was and asked the defendant “What do you think the stone weighs?” 
to which the defendant replied, from the information that he had, 
1,650 pounds. There was evidence tending to show that it weighed 
approximately 2,850 pounds. The agreement was made and the stone 
accordingly loaded on the cart under the intestate’s sole direction, 
without chain or other device to hold the stone in place over the axle. 
In going over the end of a bridge across the road, when there was a 
drop about two or three inches, the stone fell forward on the intes- 
tate, breaking the shafts of the cart and killing him. Held, not suffi- 
cient evidence of a breach of a legal duty owed br the defendant te 
the intestate to be submitted to the jury on the question of actiona- 
ble negligence, in an action brought by his executor to recover dam- 
ages for his wrongful] death. Jbid. 


Ot 


9, Same—Principal and Agent.—Where a dealer in fombstones has ship- 
ped one of them to his agent for delivery, properly crated in pur- 
suanece to his contract, and the latter has contracted with the plain- 
tiff’s intestate to haul it to its destination some five miles in he 
country, and while thus being hauled, the stone falls forward and 
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kills the intestate without default or breach of legal duty on the part 
of agent, falling within the course and scope of his agency, no 
breach of a legal duty has been sufficiently shown as to the principal 
to take the case to the jury upon the issue of his actionable negli- 
gence for the death of the intestate. Brown v. Foundry Co., 170 N.C. 
38; Dail v. Taylor, 151 N.C. 284; Cashwell v. Bottling Works, 174 
N.C, 324; Peanut Co. v. R. R., 158 N.C. 148, cited and distinguished. 
Tbid. 


10. Contracts—N egligence—Evidence—False Statements— Fraud. Where 


the defendant has agreed with the plaintiff’s intestate to haul a tomb- 
stone some five miles in the country to its destination, and the intes- 
tate was killed by the tombstone falling upon him en route, evidence 
that the defendant had told the intestate that the latter’s cart was 
insecure for the purpose but had yielded to the intestate’s insistence 
that it was and had given the weight of the stone as 1,650 pounds, 
from the best information he had, when it weighed approximately 


2,350, and each one had the same knowledge and opportunity to esti- 


mate the weight: Held insufficient evidence that the defendant in- 
duced the intestate to undertake the hauling by false and fraudulent 
statements. Ibid. 


11. Contracts—W riting—Letters—Statute oft Frauds.—The owner of farm- 


ing lands made an offer by letter that if the addressee would take 
charge of his farm and stock, at the death of the owner and his wife 
he should have a certain portion thereof in fee simple, and wrote 
later reiterating the terms of the offer, evidencing the receipt of the 
letter of acceptance, agreeing upon a later time when the addressee 
should move there, which was accordingly done. Held, the contract is 
valid within the meaning of the Statute of Frauds. Mfg. Co., v. Hen- 
dricks, 106. N.C. 492, cited and applied. Stockard v. Warren, 2838. 


12. Contracts— Lands— Descriptions— Hvidence— Identification— Deeds 


13 


14 


and Conveyances.—A proposition, upon consideration by letter and 
acceptance, to give 200 acres of land on the home place of a larger 
tract of land, is not too vague as to description to admit of parol 
evidence of identification and evidence that theretofore the owner had 
eaused the tract to be cut up in several tracts, leaving a well-defined 
200-acre tract attached to the home place. Ibid. 


. Contracts—Lands—Acceptance—Consideration—Trusts and Trustees— 


Courts—Equity—Decrees—-Where the owner of lands, by letter, 
makes a proposition, upon lawful consideration, to give a certain part 
thereof after his own death and that of his wife, which has been 
accepted in writing and complied with, the court will decree. at the 
death of the owner and his wife, a trust in favor of the acceptor and 
enforce it. Lbid. 


. Contracts—Statute of. Frauds—Parol Agreement—Contemporaneous — 





Bills and Notes—A parol contemporaneous agreement that a prom- 
issory note was not to be paid at its stated due date is contradictory 
of the written instrument and is incompetent evidence. Mfg. Co. v. 
McCormick, 277. 


. Contracts—Statute of Frauds—Parol Agreement, Subsequeni—Bills and 


Notes—Maturity—vN otice.—The rule excluding parol evidence contra- 
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16 


17 


dictory of a written instrument does not apply to an agreement there- 
after made upon a sufficient consideration, and evidence thereof is 
admissible as between the original parties to a promissory note, or 
its endorsee taking after maturity. Jbid. 


. Contracts—Statute of Frauds—Parol Agreemeni—New Promise—Con- 


sideration—Insurance, Life-—-An agreement subsequently made by 
the maker of a promissory note and the payee that the latter take 
out at his own expense insurance on the maker’s life requires the 
consent of the maker, and is a sufficient consideration for the new 
promise, being an act which he was not required to do and conferring 
a substantial benefit on the payee. Ibid. 


. Contracts—Options—Consideration—Withdrawal of Offer—Acceptance. 


An offer to sell upon commission certain lands to a proposed pur- 
chaser, so much in exchange and the balance in cash or on certain 
conditions of payment, is not a valid contract to convey the lands, but 
a mere option, or unilateral contract without consideration, which 
the owner could withdraw before acceptance. Real Hstate Co. v. 
Moser, 255. 


18. Contracts— Options— Acceptance— Evidence— Questions for Jury— 


19 


20 


Trials.—Where the seller of lands upon commission under an option 
or unilateral contract containing certain conditions, and without con- 
sideration, telegraphs the proposed purchaser, who was absent, ask- 
ing him when he could come and close the deal, and a date is set in 
reply, the telegraphic communication is not an acceptance of the pro- 
posal to sell or to make it enforcible as a completed contract. Ibid. 


. Contracts—T elegrams—Offer and Acceptance—Request for Formal Con- 


tract—A subcontractor for constructing a sewer telegraphed an offer 
to another, offering him a certain price per running foot to do the 
work, who unconditionally accepted by telegram, adding. “Send con- 
tract signed at once”: Held, the telegrams constituted a definite and 
binding contract, unaffected by the fact that the request for a more 
formal contract had not been complied with. Billings v. Wilby, 571. 


. Same—Confirmation—Inquiry—Instructions—Trials —Where a definite 


and binding contract for constructing a sewer has been made by offer 
and acceptance by telegraph, evidence that the contractor again tele- 
graphed his acceptance with the further words, “Wire at once if 
you accept” my proposition, does not indicate his purpose to abandon 
any of his rights under his contract or to reopen the question; and 
where his evidence denies the sending of the later telegram, it is 
proper, under any view of the evidence, as in this case, for the court 
to instruct the jury to answer the issue in the affirmative if they ‘be- 
lieve the evidence and find the facts to be as testified by the witnesses 
and disclosed by the documents produced in evidence.” Ibid. 


21. Contracts—Fraud—M isrepresentations—Insurance—A ssessments—Fra- 


ternal Orders.—A misrepresentation to avoid a contract must have 
been made fraudulently, and where one has accepted a life insurance 
policy in a mutual fraternal order upon representation by its agent 
that the assessments could not be increased from that therein set 
out, and both under the application and policy, the company would 
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have such right under certain conditions set out in its charter and 
by-laws, and the insured was a man of intelligence who could have 
properly informed himself, and had the means of information at 
hand, but kept the insurance in force, with knowledge of the facts, 
until it had become necessary to raise the assessment for fraudu- 
lently induced to take the policy by the misrepresentation of the 
agent, and refusing to pay the increase recover the amount he may 
therefore have paid. Hollingsworth v. Supreme Council, 615. 


22, Contracts—Statute of Frauds—Standing Trees—Title.—A contract 
made with the owner of lands to cut and peel hemlock trees on his 
lands at a certain sum per thousand feet does not involve the title to 
or any interest in the standing trees, and is not one required by the 
statute to be in writing. Sumner v. Lumber Co., 657. 


23. Same—Separate Contracts—Parol Hvidence—The defendant orally 
contracted with the plaintiff to cut and peel hemlock trees growing 
upon two separate tracts of its land, the one easily accessible and 
the other difficult of access. The defendant orally agreed that if the 
plaintiff signed a written contract as to the latter tract, he should 
cut the former one at the same price per thousand feet. Upon this 
agreement, the plaintiff signed the written contract tendered him, 
and it is Held, that evidence of the parol contract was admissible, as 
it was not intended to be a part of the written one, but a separate 
and distinct contract which the statute did not require to be in writ- 
ing. The principle discussed by Waker, J., where a contract, not 
required by the statute to be in writing, is partly in writing and 
partly in parol. Ibid. 


24. Contracts—Breach—Evidence—Trials—Questions for Jury—Defend- 

ant, operating an independent steam logging road, contracted with 

the plaintiff for the former to cut and deliver a quantity of cordwood 

with cars that the plaintiff would have delivered by a railroad com- 

pany to the defendant for the purpose. There was evidence tending 

to show that but for the use by the defendant of these cars for other 

purposes the plaintiff would have delivered the wood before the oc- 

currence of a fire which destroyed it, causing the damage complained 

of: Held, sufficient to take ‘the case to the jury upon the issue of de- 
fendant’s breach of contract. Walls v. Spruce Co., 662. 


25. Contracts—Breach—Damages—Proximate Result—Profits — Remote 
Cause—The plaintiff sued the defendant for damages by fire arising 
from breach of contract in defendant’s failing to deliver to it gon- 
dola ears on which to deliver a quantity of cordwood, which it was re- 
quired to do. By reason of this breach the plaintiff, without default, 
was unable to deliver the wood before it was destroyed by a fire: 
Heid, the plaintiff was entitled to recover, as damages, the loss of 
his profits under the contract, but not for the loss of his other wood, 
as such did not naturally and proximately result from defendant’s 
Breach of contract or duty. Extinguisher Co. v. R. R., 137 N.C. 278, 
cited and applied. Ibid. 


26. Contracts—Breach—Evidence.—The plaintiff sued the defendant for 
breach of contract in its failure to deliver cars for the transporta- 
tion of cordwood before it was destroyed by fire: Held, plaintiff's 


N.C.] ANALYTICAL INDEX. 911 


CONTRACTS—Continued. 


testimony that he stopped work because the wood was burned was, 
in effect, that he could not continue unless he could get the proceeds 
for the wood, and under the evidence in this case was properly ad- 
mitted. Jbid, 


27. Contracts—Breach—Damages—Remote Cause—Speculative Damages.— 
Where plaintiff is permitted to recover damages for defendant’s 
breach of contract to deliver cars for the transportation of cordwood 
burned by reason of the consequent delay, the admission of evidence 
that the plaintiff sold his camp outfit and tools at a great sacrifice in 
order to pay his debts is error prejudicial to the defendant and 
constitutes reversible error, Ibid. 


28. Contracts—Abandonment—Damages—Roads and Highways—Counties. 
Where a contract for the building of a county highway within a cer- 
tain time has been abandoned by the contractor, and he thereafter 
obtains an extension of time for its completion with the consent of the 
surety for performance on his bond, without waiver by the county of 
any of its rights for the breach of the contract; and the contractor 
again abandons his contract, both he and his bondsmen are liable 
to the county for the amount required to muke good the pecuniary 
value of the contract to the county. Keener v. Lumber Co., 701. 


29. Contracts—Monthly Payments—Estimate—Contract Price—Charges-— 
Damages.—Where a contract has been entered into with a county to 
construct a certain length of its highway within a given time at a 
fixed sum, after the contractor had carefully gone over the line and 
had made his bid, and monthly payments are provided for as the 
work progressed of 90 per cent of the work performed upon the basis 
of 28 cents per cubic yard for each excavation. 45 cents per cubic 
yard for loose rock excavations, and 70 cents per cubic yard for solid 
rock excavations: Held, sufficient to sustain findings of a referee 
that the clause as to monthly payments would not have the effect of 
enlarging the contract price for the whole or allow the contractor any 
additional sum for any change in the proportion of earth and loose 
and solid rock excavations. Ibid. 








30. Contracts—Breach—Eatension of Time—Resumption of Work—Waiv- 
er—Damages.—Where a contractor has abandoned his contract for 
the building of a county road at a fixed sum within a certain time, 
with provision for monthly payments of a certain per cent of the 
value of the work as it progressed, upon estimates to be made by the 
county, and upon abandonment of the contract, the contractor is given 
an extension of time at his request, without releasing him from 
liability : Held, the contractor, by obtaining the privilege and resum- 
ing work under the contract, waived any right he may have had to 
abandon it and to any damages for minor departures therefrom as to 
the time and amount of monthly payments, etc. Ibid. 


CONTRACTORS. See Principal and Agent, 2. 


CONTRIBUTORY NEGLIGENCE. See Negligence, 1; Master and Servant, 
2, 4, 5. 


CONTROL. See Bailment, 1. 
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Conversion—Evidence—A dmissions—A ccounting.—In an action to recover 
for the conversion of a quantity of cordwood, the defendant’s evi- 
dence showed that it had received the proceeds of sale of at least a 
part thereof, and that a certain amount was due the plaintiff and un- 
paid on another lot of the wood: Held, the defendant must at least ac- 
count to the plaintiff for the amount of the conversion admitted, the 
issue as to defendant’s counterclaim having been answered in the 
negative. Walls v. Spruce Co., 662. 


COPIES. See Evidence, 22. 


CORNERS. See State’s Lands, 2; Boundaries, 3, 5, 9; Deeds and Convey- 
ances, 10. 


CORPORATIONS. See Vendor and Purchaser, 2; Estoppel, 2; Fraud, 1; 
Telegraphs, 2; Removal of Causes, 8; Instructions, 20; Injunction, 2; 
Statutes, 6; Constitutional Law, 11. 


1. Corporations—Receivers—Title—Creditors—Statutes——Upon the insol- 
vency of a corporation and the appointment of a receiver under the 
provisions of Revisal, sec. 1224, the corporate property vests in the 
receiver from his appointment, and the receiver represents the credit- 
ors aS well as the owner, excluding the general creditor from taking 
any separate or effective step on his own account in furtherance of his 
claim; and the proceedings for the receivership is in the nature of 
judicial process by which the rights of the general creditors are “fas- 
tened upon the property.” Observer Co. v. Little, 42. 


2. Same—Conditional Sales —Where the bargainor under a conditional 
sale to a corporation has not recorded the instrument as required by 
Revisal, secs. 982, 983, and a receiver has been appointed under the 
provisions of Revisal, sec. 1224, his right to a preferential lien has 
been lost by his failure to register the instrument, the receiver repre- 
senting the rights of the other creditors, and he is only entitled as any 
other general distributee of the funds. Jbdid. 


3. Corporations—Shares of Stock—Right of Purchase—Charters.—An 
offer to sell to a corporation shares of its stock does not fall within 
the provisions of its charter requiring its shareholder to notify the 
company of any bona fide offer made therefor and giving it the privi- 
lege of buying at the same price within a specified time. Ins. Co. v. 
Moize, 344. 

4, Corporations—Certificates of Stock—Pledge—Defects—Good Faith— 
Notice.—Where a corporation has made out its certificate of stock in 
proper form and properly signed to a certain named person, and per- 
mits him to use it in the open market as collateral security for a 
loan, the corporation is bound by the acts of such person as its agent, 
and the holder who has taken the stock in good faith from him, with- 
out notice of any defect in the title of the pledgor and for value, ac- 
quires a good title as against the corporation. Bank v. Dew, 79, 


5. Same—Trials—Questions for Jury—Where a certificate of stock of a 
corporation appears upon it face to have been regularly issued to a 
certain hamed person, and is pledged by him to a bank as collateral 
security for a loan, the question of whether the pledge received the 
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shares with actual notice of any equity claimed by the corporation is 
ene for the jury under the evidence and not one of law for the court. 
Ibid. 


. Corporations—Shares of Stock—Pledge—Bills and Notes—Extension 


of Payment—Consideration—Where a bank renews a note of its cus- 
tomer upon consideration of the additional pledge of certificates of 
stock of a corporation, the extension of time accordingly granted is a 
sufficient consideration to make the bank a purchaser for value and 
protect it, as against the corporation, as an innocent holder of the 
certificate in due course if it had no notice of any infirmity in the 
title of its pledgor. Ibid. . 


. Same—Antecedent Debt—Promised forbearance to enforce an antece- 


dent debt and extend the time of payment in consideration of the 
debtor’s pledging additional collateral security, which was given, is 
sufficient to constitute the pledgee a holder for value. As to whether 
the pledgee’s actual promise of forbearance is necessary or whether 
his implied promise is sufficient, quaere? Ibid. 


. Corporations—Liquidation—Actions—Parties.—A national bank in the 


course of liquidation may maintain an action to collect debts due it 
in order to wind up its affairs, Ibid. 


. Corporations—Insolvency—O ficers—Trusts and Trustees—Preference 


—Distribution of Assets—Creditors.—Directors of corporations, es- 
pecially when they are officers and in active charge of the business, 
are considered to a certain extent as trustees in respect to their cor- 
porate management and business dealings with the corporate property, 
and in case of insolvency they will not be allowed to take advantage 
of their position to retain a preference for themselves at the expense 
of creditors or other shareholders, either in acquisition of rights or in 
relief from liabilities which they may have incurred either as princi- 
pal or sureties. Steel Co. v. Hardware Co., 450. 


10. Seme—Accounting—Fraud.—Directors and officers of an insolvent cor- 


poration who are active in the management of its business, and some 
of whom have become personally liable for the payment of some of its 
debts, may not take advantage of this relationship with its business to 
acquire a preference over the other creditors without committing a 
legal wrong; and those participating therein and at times in negli- 
gent default may be held to an accounting to the extent that such 
misconduct has caused pecuniary damages to the other creditors, 
whether the came amounts to fraud or the breach of a fiduciary re- 
lationship. Jbid. 


11, Same—Sale of Assets—-Vendor and Purchaser.—The president of an in- 


solvent mercantile corporation was an endorser on one of its notes to 
a bank and also on another given to a different bank of which he was 
president and shareholder. He and the secretary of the insolvent cor- 
poration, both directors and large owners of its shares, under author- 
ity conferred, sold its merchandise in bulk to another corporation aud 
were given active charge of the disbursements of its assets among 
creditors: Held, it was a breach of the legal duty of both the presi- 
dent and secretary to pay the debis on which the former was liable in 
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a greater proportion than:-the other debts of the concern, and to that 
extent they were both participants in the wrong and personally liable 
to an accounting. The fact that the insolvent corporation was a going 
concern at the time of the transactions in the sense that it was still 
doing business does not affect the application of the principle. Ibid. 


12. Same—Assumption of Debt—Subdstitution—Payment.—Where a corpo- 
ration purchases the merchandise in bulk of another and insolvent 
corporation and assumes the payment of an amount due by the latter 
to the bank with the consent of the bank as part payment of the pur- 
chase price and secures the debt thus due with a mortgage on its 
stock of goods: Held, the effect of the transaction was to substitute 
the purchasing corporation as debtor to the bank in the place of the 
selling one with the additional security of the deed in trust, and as 
to the latter amounted to a payment. The officers of an insolvent cor- 
poration who have unlawfully obtained a larger per cent over the 
other creditors in the distribution of its assets, and those officers 
thereof participating in such wrongful act, are not relieved of an 
accounting to the other creditors of the corporation by reason of their 
having sold its merchandise in bulk to another corporation which was 
paid partly in cash and partly by assuming an indebtedness to a bank, 
secured by a mortgage on its merchandise, it appearing that such offi- 
cers have become shareholders and connected with the purchasing 
corporation, and the bank has consented to its assuming the debt, for 
if such officers or the creditor bank permitted the assets to be wasted 
or misapplied by their own neglect or default, it should not be visited 
on the selling corporation or its creditors. Ibid. 


13. Corporations—Public Utilities—Electricity—W ater-powers—Statutes— 
Charter—Rights—-Vested Interests—Lands.— Where two public utili- 
ties corporations are given under their legislative charters the right 
to acquire by purchase or condemnation lands for the development of 
water-power to supply electricity to the public for power and lighting 
purposes, ete., the prior right belongs to that company which first de- 
fined and marked its route according to the statutory provisions and 
adopted the same for its permanent course or location by proper and 
authoritative corporate action, and which is proceeding in goed faith 
with reasonable diligence to acquire the title to the lands located in a 
regular and orderly way: and the competitive company can acquire 
no superior right by starting a distance ahead to obtain the title to the 
lands intervening between the beginning and objective points. Power 
Co. v. Power Co., 668. 


14. Corporations—Public Utilities—Eminent Domain—Statutes—Charters 
—Private Enterprises.—The validity of a charter granting the right of 
eminent domain to a quasi-public corporation is not affected by the 
authority conferred therein allowing it, also to engage in private en- 
terprises which do not require the exercise of the right of eminent do- 
main; nor can the question of the validity of the act be raised before 
the corporation has attempted to acquire property by condemnation, 
thereby threatens the constitutional rights of the defendant. Ibid. 


15. Corporations—Charters—Statutes—Rights — Parties. — Where the 
defendant to the action has acquired no vested rights in the lands, he 
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may not attack the rights of the plaintiff corporation to condemn thei 
under authority given it by its charter. bid. 


CORROBORATION. ‘See Evidence, 6, 24; Criminal Law, 1. 


COSTS. See Divoree, 38. 


1. Costs—Lands—Title—Disclaimer.—A defendant in an action concern- 
ing land should enter a disclaimer if he does not claim the land in 
controversy, or does not intend to litigate with the plaintiff, in order 
to escape the payment of costs. Swain v. Clemmons, 240. 


2. Cosits—Lands—Title—Part Recovery—Admissions on Trial—Where the 
pleadings raise the issue of title or right of possession of the parties, 
and the plaintiff recovers a part of the land, he is entitled to his cost 
of the defendant; and this applies to the adjunction of the question 
of title alone (Revisal, sec. 1264); and where the plaintiff has been 
required to introduce evidence of his title to the whole of the locus in 
quo, and then defendant consents that the court charge the jury fo 
find for the plaintiff if they beleive the evidence as to a certain part. 
and the issue if found for the defendant as to the remaining land, the 
costs of the action are properly awarded against the defendant. Ibid. 


3. Costs—Mortgages—Statutes—Foreclosure.—The clerk of the Superior 
Court may foreclose a mortgage on land given by plaintiff to secure 
costs of his action when the costs are awarded against him, or the 
clerk may report the matter to the court for a decree of sale by him- 
self, the latter being the better practice to insure a safer title and pre- 
vent a needless sacrifice. Revisal, sec. 266. Clark v. Fairly, 342. 


4, Same—Court’s Supervision—Payment of Costs —Where a mortgage on 
land has been given by the plaintiff to secure the costs in his action, 
which are awarded against him, and the Superior Court, in term, act- 
ing through the presiding judge, has duly acquired jurisdiction to 
decree foreclosure, it is his duty to supervise the sale and see that the 
land brings a fair price: and when such sale has not been made ac- 
cordingly he may set aside the sale and permit the plaintiff to pay the 
costs properly chargeable against him. Revisal, sec. 266. Ibid. 


5. Costs—Mortgages—foreclosure — Confirmation—Statutes.—Where the 
Superior Court has assumed jurisdiction to decree foreclosure of a 
mortgage given by the plaintiff to secure the costs of his action, it is 
proper for the court to confirm the sale, and possibly if is hecessary 
for him to do so. Revisal, sec. 206. Ibid. 


6. Costs—Mortgages—Foreclosure—Decree Set Aside—Powers of Court. 
A decree of confirmation of the sale of lands to pay the costs of an 
action under a mortgage given to secure them (Revisal, sec. 266) may 
be set aside by the judge during the term of the Superior Court at 
which it was entered. Jbid. 


= 


. Costs—Common Law—Statutes.—Costs of court were not recoverable 
under the common law, and are now allowable only in the manner and 
to the extent provided by statute. S. v. Means, 820. 


. Name—Wiinesses—Subpoena—For the attendance of a witness to be 
taxed as a part of the cost against the losing party to a civil action, 


f 
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or against the county in a criminal action, it.is necessary that he 
should have been legally subpoenaed or lawfully recognized to attend. 
Revisal, secs. 1283, 1296, 1808, 1289. Ibid. 


8, Same—Nonresidents—-The service of a subpoena on a witness beyond 
the borders of the State in a criminal action is not valid; and where 
the trial judge has allowed a necessary nonresident witness to prove 
his ticket against the county with mileage to the State line, there is 
no authority for him to allow the witness to prove for services ren- 
dered by him outside of the State when service has been attempted 
there. Revisal, see. 448, providing for personal service of summons in 
civil actions on nonresidents has no application to service of sub- 
poenas. Ibid. 


10. Costs—Courts—Supervisory Powers.—The discretionary power given 
the trial judge in regard to the taxing of costs of an action is limited 
by the provisions of the statute relating thereto, and does not extend 
to instances where such costs are not therein allowed. Jbid. 


COTTONSEED MEAL. See Criminal Law, 6. 
COUNTER-CLAIMS. See Evidence, 26. 


COUNTIES. See Constitutional Law 3, 7, 9; Schools, 1; Roads and High- 

ways, 1, 3, 4; Contracts, 28. 

Counties—Townships—Principal and Agent—Constitutional Law.—Held, 
under the facts of this case, that a county may act as the agent of a 
township in the issuance of the bonds of the township for road pur- 
poses. Comrs. v. Boring, 105. 


COURTS. See Attorney and Client, 6; Costs, 6,10; Attachment, 1; Contracts, 
13; Reference 2, 3; Alimony, 3, 5; Trusts and Trustees, 5; Drainage 
Districts, 4; Removal of Causes, 5; Evidence 25; War, 1; Deeds and 
Conveyances, 18; Pleadings, 7; Divorce, 3; Roads and Highways, 4; Con- 
tempt, 1, 6; Actions 4; Instructions 25; Criminal Law, 11; Jurors, 1; 
Constitutional Law, 18; Mistrials, 1. | 


1. Courts—Jurisdiction—Municipat Courts—Superior Courts — Pleadings 
—Demurrer.—A counterclaim, strictly as such, and not by way of de- 
fense, may not be set up in excess of the jurisdictional amount of a 
municipal court in which the action is properly brought; and a de- 
murrer in the Superior Court on appeal which has only derivative 
jurisdiction is good. Fertilizer Works v. Aiken, 399. 


2. Courts—Intimation of Opinion—Instructions—Statutes—“‘Strong Evi- 
dence.”—In an action to recover the purchase price of fertilizer, evi- 
denced by notes, the defendant set up a counterclaim for damages for 
breach of warranty, upon which there was uncontradicted evidence 
that the defendant in giving the notes told the plaintiff that his crops 
were as good as ever, and solicited the agency for the coming year; 
Held, an instruction from the court, after placing the burden of proof 
on plaintiff, that the jury may consider, if they so found the facts, 
this as strong evidence that defendant’s counterclaim was not well 
founded, is not an expression of opinion forbidden by the statute. 
Hubbard v. Goodwin, 174. 
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3. Courts—Evidence—Findings—Trials—Verdicts.—The findings of fact 
by the trial judge where a trial by jury has been waived by the 
parties is as conclusive upon them as a verdict upon the evidence. 
Hicks v. Wooten, 602. 


4, Courts—Discretion—Hacluding Witnesses — Witness Remaining.—It is 
within the discretion of the trial judge to permit a witness who had 
remained in court when the others had been excluded from the court- 
room to testify. Lee v. Thornton, 174 N.C. 288, cited and applied. 
S. v. Davis, 724. 


. Courts—Constitutional Law — Statutes — Jurisdiction — Appeal and 
Firror.—The creation of county courts by statute is not inhibited by 
our Constitution, and such statutes are valid. The legislative author- 
ity to create such courts with jurisdiction in matters of contract, and 
tort also with concurrent civil jurisdiction with a justice of the peace, 
is not presented on appeal from judgment in a criminal action. S. v. 
Boyd, 791. 


6. Courts—Trials—Prejudice—Instructions—Appeal and Hrror—Upon 
this trial for larceny, the child of defendant went Into the courtroom 
while the defendant was a witness, when the solicitor remarked that 
it was for the purpose of influencing the jury: Held, the instruction 
of the judge relieved the situation of prejudice to the defendant, if 
any existed, and his requiring the child to be carried into another 
room was a matter within his discretion. S. v. Ford, T98. 


Ot 


7. Courts—Terms—Absence of Judge—Sheriffs—Adjournment—The pro- 
vision that the sheriff should adjourn the court from day to day until 
the fourth day of the term, and then for the term, in the absence of 
the judge who was to have held it, under the law, is subject to the pro- 
vision that this shall be done “unless the sheriff shall be sooner in- 
formed that the judge from any cause cannot hold the term,” which 
implies the power of the judge to order an adjournment to a latter 
day in the term. Revisal, sec. 1510. 8S. v. Wood, 809. 


8. Same—Appearance of Judge.—-Where the sheriff has not continued a 
term of the Superior Court for the absence of the judge to hold the 
same, the judge may appear at any day within the term, and the pro- 
ceedings thereafter will be valid. Revisal, sec. 1510. Ibid. 


9, Same—Governor.—Where the judge of the district is prevented from 
holding a term of court, as in case of detention by a trial in another 
county extending over into such term, the Governor may designate 
and appoint another judge to hold such term, or a part thereof, though 
within the same district, and by virtue of his commission he is a judge 
both de facto and de jure while so acting. Ibid. 


10. Courts— Terms— Governor— Special Judge— Jurors—- Special Terms. 
Where the trial of a cause in one county has continued over the term 
and prevented the trial judge from holding the courts of another 
county in the same district commencing the following week, the mere 
fact that the Governor has commissioned a different judge to hold 
such term of court does not render that term a special one, requiring 
the drawing of a grand jury and advertising the term, according to 
the law in such instances. Ibid. 
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COURT’S DISCRETION. See Appeal and Error, 12; Estates, 5; Pleadings, 
0; Habeas Corpus, 1. 


COVENANT NOT TO SUE. See Torts, 1, 8. 
CREDITORS. See Corporations, 1; Partnership, 1, 9. 


CREDITOR’S BILL. See Evidence, 1, 4. 
CREDITS. See Torts, 3. 


CRIME AGAINST NATURE. See Criminal Law, 2. 


CRIMINAL LAW. See Constitutional Law, 12; Bigamy, 1, 2, 83; Automobiles, 
3, 9; Actions, 4; Homicide 8, 11; Husband and Wife 1, 3; Larceny, 1; 
Burglary, 1; Instructions, 26. 


1. Criminal Law-—Evidence—Corroboration—A ppeal and Error—Harniless 


Frror.—Testimony of the husband of the prosecutrix in a criminal 
action that he told the officer “I believe you got the right man”: Held, 
competent as corrobrative in this case and harmless in any view of it. 
S. v. Neville, 731. 


. Criminal Law—‘Crime Against Nature’—NStatutes. — The unnatural 


gratification of the passion by one of mature years with the mouth is 
punishable within the meaning of “a crime against nature” under the 
provision of Revisal, sec. 3349, though the pathic be a youth of 9 years 
before reaching the age of puberity. S. v. Griffin, 767. 


. Same— Instructions— Requests— Trials— Questions for Jury— Upon 


trial of defendant for the “crime against nature” of matured years 
and married and with children, a special request which assumes as a 
fact that such unnatural intercourse would more likely oceur when 
the defendant was developing into manhood is properly refused, this 
being for the determination of the jury. Ibid. 


Criminal Law— Conspiracy-— Evidence— Admissions— Instructions. — 


Upon trial for an assault and conspiracy, admissions of each of the 
defendants are competent against the one making them, though not 
made in the presence of the others, it being required that the trial 
judge by proper instructions and admonitions to the jury protect the 
rights of each defendant by confining the declarations to the proper 
parties. S. tv. Griffin, T70. 


. Criminal Law—-Obstructing Cartway—Dedication—Adverse User—Evi- 


dence.—Where the indictment for willfully and unlawfully obstructing 
a cartway charges that it had been “‘duly dedicated for public use and 
enjovment,” and it appears upon the trial that the defendant ob- 
structed it upon his own land, and there is no evidence of such dedi- 
eation or of continuous use by the prosecuting witness for the period 
required by law to give him an easement, the prosecutor will fail. 
S. wv. Lanee, TTB. 


. Criminal Law—Cottonseed Meal—‘Sale’—Broker——Statutes.—One who 


sells cottonseed meal for the manufacturer upon commission, who 
neither handles nor sees the seed, but has it shipped direct to the pur- 
chaser, is not a seller thereof within the intent and meaning of Re- 
visal, sec, 3814, making it a misdemennor to sell such seed contrary to 
the requirements of section 3958, that it shall have not less than 71% 
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per cent of ammonia; and when it is shown upon the trial that he 
received the order and sent it to the manufacturer, stating that it 

should have not less than the required amount of ammonia and the 
proper N. C. tags, he is not guilty when in no default himself the 
manufacturer ships the seed in violation of the statutes. Johnson v. 
Carson, 161 N.C. 373, construing section 3960, cited and applied. S. ». 
Faulkner, 787. | 

Criminal Law—Bauwdy Houses-—Leases—Khnowledgc—Misdemeanors— 
Particeps Criminis——One who leases a house to be kept as a bawdy 
house, with knowledge of the continued use to which it was put, is 
particeps criminis in the commission of the misdemeanor, and is pun- 
ishable as a principal therein. S. v. Boyd, 791. 


&. Same—Evidence.—The fact that one who leased a house used as a 
bawdy house knew of and acquiesced in the use to which it was put 
may be shown by its continued use as such, and the reputation it bore 
in the community. Ibid. 

9. Same—Instructions—Verdict Directing—Trials—Questions for Jury— 
Burden of Proof—Appeal and Error.—Where the evidence is conflict- 
ing as to whether the lessor knew that the house leased was used as a 
bawdy house, from the circumstances existing, the question raised is 
one of fact for the jury, with the burden on the State to show the 
guilty knowledge beyond a reasonable doubt; and it is reversible error 
for the court to direct a yerdict of guilty upon the evidence as a mat- 
ter of form. Ibid. 

10. Criminal Law—Confessions—Hvidence—Custody.—Confessions made by 
the prisoner charged with a criminal offense, voluntarily and free 
from coercive influences, are properly admitted as evidence against 
him upon the testimony of a witness; and the fact that they were 
made while in the custody of an officer does not alone render them in- 
competent. S. Bowden, 794. 


11. Criminal Law—Amendments—Courts—Statutes—Bawdy Houses—Va- 
grancy.—The court has the power to allow a complaint and war- 
rant for the violation of the vagrancy law (ch. 391, Acts of 1905; ch. I, 
Acts of 1915: ch. 1012, Acts of 1917) to be amended in proper instances 
by the insertion of the words “bawdy houses and assignation houses” 
and adding the words “thereby becoming a vagrant in violation of the 

statutes.” S. v. Poythress, 174 N.C. 809, cited and applied. S. v. Price, 

SO4. | | 

12. Criminal Law—Bawdy Houses—Vagrancy—Evidence—N onsuit—Arrest 
of Judgment.—Where the affidavit and warrant for a violation of the 
vagrancy laws follow the language of the statute (ch. 391, Acts of 

- 4915, ete.), and there is evidence upon the trial to support the charges 
therein made motions to nonsuit and in arrest of judgment are prop- 
erly denied. Jbid. 

13. Criminal Law—Bawdy Houses—Evidence—Reputation—Statutes—Con- 
stitutional Law.—By express statutory provision, the reputation that 
a house is kept aS a bawdy house may be received in evidence on the 
trial of a person for keeping one, under an indictment for vagrancy, 


bat 
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etc., and the statute is constitutional and valid. Pell’s Revisal, sec.-. 
33424. Ibid. 


14. Criminal Law-—Instructions—Bawdy Houses—Issues—Appeal and Er- 
ror—Harmiess Error—Where the defendant is charged under the pro- 
visions of the statute with vagrancy and the keeping of a bawdy 
house, of which there is evidence upon the trial, and the court sub- 
mits the case under the issue as to vagrancy alone, the charge of the 
court embracing the elements of keeping a bawdy house is not to the 
defendant’s prejudice when it was so explained to the jury that they 
could not have been misled thereby, and when the court so confined 
the inquiry to vagranecy as to exclude all evidence not relating there- 
to. Tbid. 


15. Criminal Law—Technicalities—Pleas—Abatement—Motion to Quash. 
Where the motion in a criminal action is, in effect, to quash the in- 
dictment, it will not be deemed a waiver of the defendant’s right be- 
cause he has miscalled it a plea in abatement. Revisal, see 38239, 1876. 
The intent of our statutes, 3254, 3255, prohibiting reliance upon tech- 
nicalities, being also for the benefit of the defendant in such instances. 
S. vu. Wood, 809. 


CROPS. See Fertilizers, 1: Railroads, &. 
CROSS-BILL. See Divorce, 1. 

CROSSINGS. See Railroads, 5. 

CUSTODY. See Criminal Law, 1. 

CUSTODY OF CHILD. See Parent and Child, 1. 


DAMAGES. See Injunction, 1; Negligence, 31; Vendor and Purchaser, 1, 4: 
Fertilizers, 1; Contracts, 8, 28. 29, 30: Railroads, 1, 6, 14; Animals, 2; 
Insurance, 5; Master and Servant, 6, 7; Schools, 3; Telegraphs, 5; mu- 
nicipal Corporations, 7, 8, 9, 11, 12; Roads and Highways, 2; Contracts, 
yi aay te 
1. Damages—Personal Injury—Earning Capacity.—As an element of dam- 

ages to be awarded in a personal injury case, the jury may estimate 
the amount of the plaintiff’s diminished earning capacity as of the 
present time. Fry v. R. R., 159 N.C. 357, cited and applied. Brown 
v. Mfg. Co., 201. 

2, Damages—Punitive Damages—Trials—Discretion of Jury. —lIt is within 
the discretion of the jury to award punitive damages for a willful and 
wanton trespass. Cobb v. R. R., 130. 

3. Damages—Mental Anguish—N egligence—Personal Injury.—Where there 
is evidence, either direct or circumstantial, tending to show that men- 
tal anguish was suffered in connection with a physical injury neg- 
ligently inflicted, it may be considered by the jury as an element of 
actual er compensatory damages in passing upon that issue. Wallace 
v. R. R., 104 N.C. 442, 452, cited and applied. Muse v. Motor Co., 467. 


DEADLY WEAPON. See Homicide, 3, 7. 
DEBT. See Corporations, 12. 
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DEBT OF ANOTHER. See Statute of Frauds, 1. 
DECEASED PERSONS. See Evidence, 1, 2, 3, 33; Wills, 6, 10. 


DECREES. See Contracts, 18. 


DECLARATIONS. See evidence, 6, 8, 10, 18, 19; Boundaries, 2, 11. 


DEDICATION. See Municipal Corporations, 8; Criminal Law, 5. 


DEED OF TRUSTEE. See Trusts, 5. 


DEEDS AND CONVEYANCES. See evidence, 1, 8. 381; Instructions, 1. 5; 
Infants, 1; Tenants in Common, 1; Contracts, 12; Tax Deeds, 1; Trusts, 


—_ 


8; Pleadings, 3; Boundaries, 7; Issues, 1; Limitation of Actions, 5, 11; 
Estates, 12. 


1. Deeds and Conveyances—Adverse Possession—Intent—Title—Color— 


Hiectment.—Adverse possession to ripen title to lands in the claimant 
under “color’ must be under a claim of right with intent to claim 
against the true owner, and if it was by mistake, or equivocal in 
character, or without such intent, it is not adverse within the mean- 
ing of the law. Vanderbilt v. Chapman, 11. 


2. Deeds and Conveyances—Conditional Sales—Statutes—Registration.— 


By Revisal, sec. 983, conditional sales reserving title in the bargainor 
are required to be in writing and registered in the same manner, and 
have the same legal effect as provided for chattel mortgages by Re- 
visal, sec. 982, and by the latter section “No deed in trust nor mort- 
gage for real and personal estate shall be valid at law to pass any 
property as against creditors or purchasers for a valuable consider- 
ation from the donor, bargainor,” etc. “but from the registration of 
the same”; therefore such conditional sales are regarded as chattel 
mortgages and void as to creditors and purchasers, except from regis- 
tration. Observer Co. v. Little, 42. 


8, Deeds and Conveyances—Intent—Formal Olauses—A conveyance of 


land should be construed to effectuate the intent of the donor as 
gathered from the wording of the entire instrument, and the intent 
thus ascertained will control the meaning of a formal clause of the 
deed. Lynch v. Dewey Bros., 152. 


4. Same—Estates—Limitations—Children—Second Marriage.—The grant- 


ing clause of a deed to J. ‘‘for the term of his natural life, and after 
his death in remainder to his wife, if she survive him, for her natural 
life then to the children of said J.”; and in the habendum, “to him 
and his wife their lives, and to their children,” are Held, when con- 
strued together, to continue the ulterior limitation, after the falling in 
of the life estates, to the children of J. and his wife living at the time 
of the execution of the deed, to the exclusion of any interest of his 
second and later wife and the children of that marriage. Ibid. 


5. Deeds and Conveyances—Registration—Indering—Duty by Grantee. 


Where the general index in the office of the register of deeds correctly 
refers to the book and page where a chattel mortgage, or agricultural 
lien. combined with a real estate mortgage of the same land for the 
same purpose is to be found, it is sufficient for all purposes; and the 
fact that the instrument was only recorded in a book set apart for 
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chattel mortgages and crop Hens will not affect the rights of the mort- 
gagee to the prior security of his lien on the land as against that of a 
junior mortgage. The duty of a grantee to see to the proper registra- 
tion and indexing of his deed, and as to whether the indexing is a 
part of registration discussed by Hoxr, J. Ely v. Norman, 294. 


. Deeds and Conveyances—Registration—Indexing.—Held, by BRown, J., 


WALKER and ALLEN, JJ., concurring, that the indexing of deeds is an 
essential part of their registration, overruling Davis v. Whitaker, 114 
N.C. 279, Ibid. 


. Deeds and Conveyances—Grantees Not in Esse—NStatuies.—A deed exe- 


cuted and delivered in 1881, or prior to the Acts of 1893, ch. 498 (now 
Revisal, sec. 1045), conveying lands, ete., to persons not then in esse 
may not be revoked by the grantor. Coe v. Journegan, 261. — 


. Deeds and Conveyances—Delivery—Presumptions—Evidence.—The reg- 


istration of a deed presumes delivery and places the burden of proof 
on the one who controverts its delivery. Ibid. 


. Deeds and Conveyances—Tenants in Common—Plats—tInterpretation— 


Intent.—Where lands are divided by tenants in common, according to 
a survey, by executing deeds for the separate parcels, referring to 
each other and also to a common plat accordingly made for a more 
particular description of the property. such deeds should be construed 
together and with the plat referred to in ascertaining the intent and 
meaning of the parties. Millard v. Smathers, 56. 


Same—Boundaries—Fired Corners—Buildings—Deflected Lines—Eject- 
ment—Where the location of the true divisional line between adjoin- 
ing city lots is in dispute between parties who formerly held the 
lands in common and it appears that they have interchanged deeds to 
their respective lots according to a plat made by a surveyor for this 
purpose, and have referred to this plat in thé deeds for boundaries, 
ete., and that on the plaintiff’s lot was a brick building mentioned in 
his deed which ran back from the street 100 feet of the given distance 
of 110 feet, and admitted corner being the corner of this building on 
the street, and there is nothing on the face of the deeds which gives 
or purports to give the width of the plaintiff’s lot in the rear, or defi- 
nite direction of the line, but the plat referred to places the further 
point as 16 feet from an alley which would cut off 3 feet from the 
corner of the building in the rear: Held, the building is considered as 

a part of the land conveyed, and the line in question should be run 
from the recognized corner at the street, taking the line of the build- 
ing to the nearest point opposite the rear corner, according to the plat, 
16 feet from the alley, and thence directly to the rear corner. Ibid. 


11. Deeds and Conveyances—Registration—E vidence—Presumptions—B ur- 


den of Proof—Statutes——The registration of a deed to lands, regular 
as to probate, is only presumptive evidence of its due execution; and 
where its validity as to execution is contested with supporting evi- 
dence, and the locus in quo claimed under a subsequently registered 
deed from the same grantor, the registration of the prior deed is only 
such evidence of its due execution as will take the case to the jury, 
with the burden of proof on the plaintiff alleging its invalidity and 
the presumption of its due execution in his favor. Belk v. Belk, 69. 
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12. Deeds and Conveyances—Fraud—EHerecution—Evidence—Tar Lists— 
Impecunious Grantee.—Evidence of the impecunious condition of the 
grantee in a deed to lands, and that therefore he had no money to pay 
the recited consideration is properly admitted with other evidence as 
competent to show fraud in its execution, as also the tax lists tending 
to show that the grantee did not own the lands. Ibid. 


13. Deeds and Conveyances—Mental Incapacity—Evidence—Court’s Discre- 
tion—Appeal and Error.—Mental incapacity of a grantor to avoid his 
deed must exist at the time of its execution and may be shown by evi- 
dence thereof before and after that time, the question of remoteness 
of the time ordinarily being addressed to the discretion of the trial 
judge, which will not be disturbed on appeal when not abused. Burns 
ve. Burns, 447. 


14. Same—Mental Disease—Senile Dementia.—Evidence of the mental in- 
capacity of a grantor to make a deed, that such existed before and 
after its execution, is especially admissible when there is evidence 
that it existed as a result of disease or the gradual decay of the men- 
tal facilities attending old age. Ibid. 


15. Deeds and Conveyances—Registration—J udgments—Execution—-Home- 
stead—Clerks of Court.—A deed to lands in trust for the benefit of 
creditors, reserving the homestead rights of the grantor, and duly 
recorded, is not affected by the lien of judgment of one of the credi- 
tor’s subsequently obtained; and where the homestead has been allot- 
ted under execution of the judgment, and not set aside under reserva- 
tion of the deed, the judgment creditor is not entitled to have another 
execution issued to revive his judgment, by his motion under Revisal, 
sec. 620, either as against the land embraced in the deed or included 
in the homestead set aside to the judgment debtor. Revisal, sec. 685. 
Hicks v. Wooten, 597. 


16. Deeds and Conveyances—Registration—Filing.— Where the filing of a 
paper in the office of the register of deeds is necessary to the title to 
lands, the time thereof will be considered as at that which the paper 
was delivered to and received by the proper officer; and while the file 
mark of the officer is evidence as to the time, it is not essential under 
our statutes. Power Co. v. Power Co., 668. 








17. Deeds and Conveyances—Interpretation—Intent—Reference for De- 
scription.—As to the construtcion of a deed referring to a former deed 
for description, giving effect to its intent, transposing its parts if 
necessary, etc., see Quelch v. Futch, 172 N.C. 316. Quelch v. Futch, 694. 

DEFAULT. See Mortgages, 2; Judgments, 8, 9. 
DEFENSE. See Animals, 1: Carriers of Goods, 1. 
DELIBERATION. See Homicide, 9. 

DELIVERY. See Deeds and Conveyances, 8. 


DEMURRER. See Fertilizers, 2; Courts, 1; eo 3; Evidence, 11; Judg- 
ments, 7; Pleadings, 10, 12; Schools, 3. 
Demurrer—Plcadings—Parties—Misjoinder—Fires—Rail row ds, — Where 

the owner of the equitable title to lands in possession thereof sues to 


924 ANALYTICAL INDEX. [175 


DEMURRER—Continued. 
recover damages thereto for the negligent burning thereof by the de- 
fendant railroad company, and alleges in the complaint ownership and 
possession, an amendment setting out his equitable ownership and 
making the holder of the legal title a party defendant is not objection- 
able for misjoinder of parties and causes of action; and where no 
answer is filed by the new party and the trust is not denied, the de- 
-fendant cannot be heard to complain. Mull v. R. R., 593. 


Lord 


DEMURRER ORE TENUS. See Master and Servant, 1; Insurance, 7. 


DEPOSITIONS. See Evidence, 5. 

Depositions—Return to Clerk—Evidence—Clerks of Court.—While it is 
better to send depositions taken in an action to the clerk at once, who 
upon proper application may compel the commissioner to return them 
after unreasonable delay, there is no requirement of law that they be 
returned to the next or any particular term of court. Asker v. Aat- 
thews, 187. 


DESCENT and DISTRIBUTION. See Wills, 7. 
DESCRIPTION. See Wills, 77; Contracts, 12; Deeds and Converances, LT. 
DEVISE. See Wills, 7, 18, 21, 25, 26. 

DISCLAIMER. See Costs, 1. 

DISCRETION. See Pleadings, 7; Courts, 4. 

DISCRETION OF JURY. See Damages, 2. | 
DISCRETIONARY POWERS. See Municipal Corporations, 4. 
DISHONOR. See Bills and Notes, 3. 

DISTRIBUTION. See Mortgages, 8, 

DITCHES. See Railroads, 7. 

DIVERSITY OF CITIZENSHIP. See Removal of Causes, 1. 
DIVIDED COURT. See Appeal and Error, 34. 

DIVISION. See Wills, 283; Mortgages, 9. 


DIVORCE, See Alimony, 1, 4, 6; Bigamy, 1, 2, 3; Marriage 1. 


1. Diverce—Alimony—J udgment—Cross-bill—E stoppel— Statutes — A de- 
nial of alimony in an independent action brought by the wife under 
section 1567 of the Revisal, on the ground that her husband mali- 
ciously turned her out of doors, will conclude her upon her cross-bill 
setting up the same matter in an action thereafter brought by her hus- 
band against her for divorce a vinculo, Medlin v. Medlin, 529. 


2. Same—The ground for divorce a mensa given the wife (Revisal, sec. 
1652, subsec. 2) because of being maliciously turned out of doors by 
her husband is but an instance of wrongful abandonment provided by 
subsection 1 thereof and the basie facts of these two suits being the 
same, an authoritative decision on the right of alimony will conclude 
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DIVORCE—OCONTINUED. 


the parties as to such right and as to the relevant facts existent at the 
time and involved in the inquiry. Ibid. 


3. Divorce-—Statutes—Common Law—Eapense Money—Allowance to Wife 
—Costs—Courts—Remedies.—Our statute allowing, in given instances, 
alimony to the wife is remedial in its nature, affirmative in its terms, 
and cumulative in its effect, and does not conflict with or abrogate 
the common law existent on the subject or withdraw from the court 
any powers already possessed by them in administering its principles: 
and henee the courtinits sound discretionmay allow a reasonable 
amount to the wife to enable her to properly present her defense to an 
action brought against her by her husband for divorce a vinculo, 
though she may be concluded by judgment against her in her former 
and independent action for divorce a mensa under the provisions of 
the statute, Revisal, sec. 1567. The history of this principle discussed 
by Hoke, J. Wilson v. Wilson, 19 N.C. 377; Reeves v. Reeves, 82 N.C. 
348, cited and overruled on this point. Ibid. 


DOCKET AND DISMISS. See Appeal and Error, 3, 5. 
DOGS. See Animals, 2. 

DOWER. See Trusts and Trustees, 7. 

DRAINS. See Municipal Corporation, 10. 


DRAINAGE DISTRICTS. 

1. Drainage Districts— Assessments— Petition— Judgment.— The State 
Board of Education, then the owners of certain lake bottom lands, 
joined in the petition with certain owners of outlying lands to form 
Mattamuskeet Drainage District, with provision in the petition that 
such outlying lands should not be taxed exceeding 15 cents per acre: 
for benefits. The Board. of Education afterwards conveyed these 
lands to a corporation with provision that the outlying lands should 
only be taxed one-fourth of the necessary assessments for mainte- 
nance, ete. The judgment creating the district decreed the establish- 
ment of the district under the Laws of 1909, ch. 442, and 1909, ch. 509, 
which contain no restriction upon assessments, except such as neces- 
sary to maintain the district. There was no exception taken to the 
judgment: Held, the failure to except was a waiver of the right of the 
outlying landowners to claim the limit of the assessment as set out in 
the petition, which, under the judgment, is controlled by the statute 
and the restriction in the deed of the Board of Education. Gibbs v. 
Drainage Comrs., 5. 


2. Drainage Districts—Necessary Expenses—Judgmenis—Mandamus-—AS- 
sessments—A judgment against a drainage district for necessary sery- 
ice rendered by the drainage engineers in its formation, and given 
after the completion of its organization, is enforcible by mandamus to 
compel the levy of an assessment upon the lands in the district for 
that purpose, irrespective of whether the commissioners have directed 
an issuance of bonds for the expenses of the districts. 4uen v. Drain- 
age Comrs., 190. 
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DRAINAGE DISTRICTS—Continued. 


3. Drainage Districts—Summons— Pleadings— Admissions— Judgments— 
Estoppel.— Summons issued against the individual commissioners of a 
drainage district and “the board of drainage commissioners,” with 
allegation that it is “a corporation duly created, organized, and exist- 
ing under and by virtue of the drainage laws of the State of North 
Carolina,” is an action against the district; and where this allegation 
is admitted and judgment rendered against it, the corporation is 
estopped, in proceedings for mandamus to enforce the judgment, to 
set up any defense which might have been raised in the former action. 
Ibid. 


4, Drainage Districts— Judgments— Modifications— Changes— Courts. — 
The judgment rendered upon the organization of a drainage district 
does not conclude the filing of supplementary petitions, for such pro- 
ceedings are subject to modification from time to time by the land- 
owners in the district or by the supervisory orders of the court, with 
the restriction that no radical change will be made or any change that 
would throw additional costs upon the landowners therein without 
benefit to them. In re Lyon Swamp Drainage District, 270. 


5. Same—Supplementary Petition—Procedure—Where it is made to ap- 
pear that the stopping of a main canal within a drainage district short 
of the distance originally planned is a detriment, and causes damage 
to the health of those living therein, and is also insufficient, it is 
proper, upon the petition of some of the landowners in the district to 
extend the canal at their own cost, for the court to appoint “viewers” 
with direction to report their action, subject to the approval of the 
court. Ibid. 


‘DURESS. See Appeal and Error, 9. 

DUTY OF MASTER. See Master and Servant, 3; Negligence, 5. 
EARNINGS. See Alimony, 7. 

EARNING CAPACITY. See Damages, 1. 

EASEMENTS. See Roads and Highways, 2. 

EDUCATION. See Municipal Corporations, 2. 

EFFECT. See Pleadings, 13. 


EJECTMENT. See Justices of the Peace, 1; Boundaries, 7; Deeds and Con- 
yeyances, 10; Divoree, 1. 


1. Ejectment—Landlord and Tenant—Justice of the Peace—Jurisdiction— 
_ Proof.i—While a justice of the peace has no jurisdiction in ejectment, 
though the techincal relation of landlord and tenant exists, if it ap- 
pears that the defendant, tenant in possession, has acquired or holds 

an interest in the property itself, either under an executory contract 

of sale or otherwise under circumstances giving him a right to eall for 

an accounting and an adjustment of the equities between the parties 
upon which the title may depend, the bare averment of the pleadings 
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EJECTMENT—Continued. 
that such conditions exist is not sufficient to deprive the justice’s 
court of its jurisdiction, but such must be madeto appear from the 
evidence or admissions of the parties. Jerome v. Setzer, 891. 


. 2. Hjectment—Mortgages—Title—Burden of Proof—Where the plaintiff 
claims title to land by deed and mesne conveyances from the original 
owner, and the defendants in possession claim under a prior mortgage 
made by him and mesne conveyances, the burden is on the plaintiffs, 
in this action of ejectment, to show they had in some way acquired 
the title and the right of possession, as the mortgagees had taken 
possession after default in payment of the mortgage debt. As to 
whether the bar of the statute, Revisal, sec. 390, applies, the action 
not being one to redeem. Quaere? Weathersbee v. Goodwin, 234. 


3. Neme—Limitation of Actions—Adverse Possession—Burden of Proof— 
Trials—Instructions.-Where those claiming the right to poSsession of 
lands under a deed and mesne conveyances from the original owner 
rely upon adverse possession under color of title, as against those 
claiming possession under his prior mortgage and mesne conveyances, 
after default, a charge that the plaintiff would be entitled to recover 
should the jury find he had been in adverse possession of the land 
for seven years from the date of the deed, is not to his prejudice under 
the evidence in this case. The possession of the mortgagor is not ad- 
verse to the mortgage. Parker v. Banks, 79 N.C. 480, reviewed. Jdid. 


4. Ejectment— Mortgages Title— Constructive Possession Where the 
locus in quo is not in the actual possession of any one, it is in the con- 
structive possession of one having the legal title to the lands, and this 
is sufficient in ejectment for a recovery against one who has no supe- 
rior title. Ibid. 


ELECTIONS. See Municipalities, 1; Municipal Corporations, 1, 3; Insurance, 

2.; Trusts, 8; School Districts, 1. 

Elections—Injunctions—While the courts are slow to restrain the holding 
of an election, it will nevertheless do so if the election contemplated 
would be held contrary to law, and therefore be ineffective and void. 
Hood v. Sutton, 98. 





ELECTRIC LIGHTS. See Municipal Corporations, 4; Homicide, 1, 2, 4, 5, 
7, 10, 12, 14; Criminal Law, 1, 4, 5, 8, 10, 12, 18; Contempt, 5: Bigamy, 
Husband and Wife, 1; Larceny, 4; Burglary, 1. 


&, 
a 


ELECTRICITY. See Corporations, 18. 
EMINENT DOMAIN. See Constitutional Law, 11; Corporations, 14. 


EMPLOYER AND EMPLOYEE. See Master and Servant, 1, 8, 4, 8, 9; Com- 
merce, 2, 4; Railroads, 11. 


ENDORSEMENT. See Constitutional Law, 7. 


— 


ENDORSERS. See Bills and Notes, 5. 
ENEMY. See War, 1. 


EQUITY. See Justices of the Peace, 1: Contracts, 13: Trusts and Trustees. 
5; Trusts, 7; Injunction, 2. . 
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ESTATES. See Wills, 1, 13, 16, 22, 25; Betterments, 1; Judgments, 2, 6, 15; 
Deeds and Conveyances, 4; Alimony, 7. 


1. Estates— Contingent Interests— Judicial Sales— Statutes— Constitu- 
tional Law.—Pell’s Revisal, sec. 1590, authorizing the sale of land 
affected with contingent interests does not interfere with the essential 
rights of ownership but operating in addition to those already pos- 
sessed, is constitutional and valid. Pendleton v. Williams, 248. 


2. Estates—Contingent Interests~—Judicial Sales—Statutes.—An estate to 
G. and K. in the event either die without issue then to the other, etc., 
and should both die without issue, then to R.: Held, G. and K. took 
vested interest in the lands under the provisions of our statute, Pell’s 
Revisal, sec. 1590, and it is subject to judicial sale under the terms 
and provisions of the statute. Smith v. Witter, 174 N.C, 616, and 
other like cases, cited and approved. Jbid. 


3. Estates—Contingent Interest—Qualified Fee—Vested Rights. — The 
owner of a base or qualified fee, determinable on a contingency, has a 
vested interest in the property while it endures, with a fixed right of 
present use and control, and may exercise over it all the acts or privi- 
leges of the owner in fee simple absolute, except that he cannot alien 
the property freed from the contingency by which it is determined. 
Ibid. 

4. Estates—Contingent Interests—Vendor and Purchaser—Fee Simple 
Title—A pplication of Funds— -A purchaser at a sale of land with con- 
tingent interests allowed under the provisions of Revisal (Pell’s) 
1590, acquires a fee simple title upon payment of purchase price to the 
court or person authorized to receive it, without being required to see 
to the application of the funds, and on such payment made is quit of 
all obligations concerning it. Jbid. 


5. Estates-—Contingent Interests—Judicial Sales—Funds—Court’s Disere- 
tion—Life Tenant—Interest-—The preservation of the proceeds of the 
sale of lands affected with contingent interests, under Pell’s Revisal, 
sec. 1590, is referred to the sound discretion of the trial judge, and in 
this case no error is found to the order requiring the funds to be paid 
into the office of the clerk of the Superior Court, to be loaned out by 
him or otherwise invested as required by law until the happening of 
the contingency, except that it should be so modified as to require that 
interest on these loans be allowed the owners of the particular estate, 
whether the estate, under correct interpretation of the deed, be one 
for life to be enlarged into a fee, or a fee Simple, determinable on 
their death without issue, it appearing that they were given the usu- 
fruct of the land. Ibid. 


6. Estates—Limitations—Contingencies—Statutes.—Our statute with re- 
gard to contingent limitations by will or deed depending “upon the 
dying of any person without heirs or issue,” ete., was enacted for the 
primary purpose of making such limitations good by fixing a definite 
time when the death of the first taker shall become absolute. and also 
to establish a rule of interpretation by which the estate of the first 
taker shall be affected with the contingency till the time of his death, 
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ESTATES—Continued. 


unless a contrary intent appears upon the fact of the instrument. Re- 
visa], sec. 1581. Bell v. Keesler, 525. 


7. Same—Intent—Vesting of Estates—First Taker—Direct Descendant— 


Descents and Distributions —In ascertaining whether the intent of a 
donor or testator is to fix an earlier period for the estate to become 
absolute than at the death of the first taker without heirs or issue 
(Revisal, sec. 1581) the instrument should be construed in reference 
to the principles that the law favors the early vesting of estates; that 
the first taker is ordinarily to be regarded as the primary object of 
the testator’s bounty, especially when he is his child or lineal descend- 
ant. Ibid. 


8. Same—Wills—W ife—Children—Nephews.—A devise of lands to testa- 


tor’s wife for life, “at her death to such child or children as may sur- 
vive her,” ete, “upon their coming of age or marriage, share and 
share alike,” etc., and a following item, with limitation over to a 
nephew upon contingency that no child “live to become of age or 
marry or die without heirs’: Held, upon the death of the wife and 
one child surviving having become of age, such child took a fee simple 
absolute estate, the contingency thereof being the estate of the first 
taker becomes absolute upon his becoming of age or marrying, or dy- 
ing without heirs or the issue of children or offspring, and in either or 
any one of these events. Ibid. 


9. Estates—Limitations—Contingency—Children—W ords and Phrases— 


“Or.’—When a gift over, in case of death without issue, is accom- 
panied by a gift over in case of death before arriving at a certain age, 
the dying without issue will generally be restricted to a dying without 
issue before arrival at the age specified, to aid which the word “or” 
may be construed as “and.” Ibid. 


10. Estates—Contingent Limitations—H eirs—Children—Statutes —- Inter- 


pretation—Death of First Taker—The statute of 1827, now Revisal, 
see. 1581, providing that every contingent limitation by deed or will, 
made to depend upon the dying of any person without heir or heirs 
of the body, etc., shall be held and interpreted a limitation to take 
effect when such person shall die, not having such heir, etc., changed 
the law as it was interpreted prior to 1829, as to perpetuities, and the 
statute is not only a law validating limitations of this character, by 
referring the “death without heir or issue” to a fixed and definite 
time, but is also regarded as a rule of interpretation by which the 
estate of the first taker is to be affected with the contingency until his 
death, unless it clearly appears upon the face of the deed or will 
that an earlier period was intended by the testator for the first estate 
to become absolute. Kirkman v. Smith, 579. 


11. Same—iIntent—Vesting of Estates——On devise of an estate to M. for 


30—1Li5 


life, then to G. and K., and if they should die without bodily heirs, 
then over, the creation and existence of the life estate, without more, 
does not of itself affect the statutory rule of construction as to estates 
in remainder, and the contingency affecting such estates will continue 
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ESTATES—Continued. 


to affect the same till the death of the first takers in remainder. Re- 
visal, sec. 1581. bid. . 


12. Same—Defeasible Fee—Deeds and Conveyances.—A devise to M. “to be 
hers her lifetime” and then to G. and K., and if they should die with- 
out any bodily heirs, “then said land shall go back to the Flow heirs,” 
after the death of M. and K., it is Held that G., who is alive, married 
and having living children, has a fee-simple title to the land, defeas- 
ible upon his dying without children, and he cannot convey a perfect 
title thereto. Ibid. 


ESTOPPEL. See Judgments, 2, 3, 6, 7; Drainage Districts, 3; Trusts and 
Trustees, 5; Appeal and Error, 15. 


1. Hstoppel—/udgment—Nonsuit—A voluntary nonsuit does not operate 
as an estoppel by judgment of the matters alleged in the pleadings. 
Slade v. Sherrod, 346. 


2, Estoppel—Corporations—-Shares of Stock—Pledgee—Irregularity of 
Issue—Notice—Where certificates of stock of a corporation appear {to 
be regularly issued to a certain person, and they are by him pledged 
to another as collateral security for a loan for value, without notice 
of any irregularity in their issuance, the corporation is estopped, in 
pais, aS against the innocent pledgee, from setting up that such shares 
had not been transferred on the books of the corporation. Bank v. 
Dew, 79. 


EVIDENCE. See State Lands, 2; Boundaries, 2, 5, 10,11; Appeal and Error, 
2, 7, 9, 11, 14, 16, 26, 28, 30, 36, 39, 41; Wills, 5, 6, 8,9, 10, 11, 12; Refer- 
ence, 1; Nonsuit, 1; Contracts, 8, 10, 12, 18, 23, 24, 26; Trusts, 1; Raii- 
roads, 3, 4, 5, 9, 11, 12, 18, 14; Instructions, 3, 8, 9, 10, 12, 18, 19, 24; 
Trials, 1, 2,3; Master and Servant, 2, 3, 8; Courts, 2, 3; Depositions, 1; 
Automobiles, 1, 2, 5; Landlord and Tenant, 3; Trusts and Trustees, 6; 
Deeds and Conveyances, 8, 11, 12, 18; Pleadings, 3, 4, 14: Insurance, 6; 
Negligence, 6, 12, 13; Street Railways, 2; Commerce, 3; Register of 
Deeds, 1; Limitation of Actions, 11; Principal and Surety, 3; Carriers 
of Goods, 3, 4; Carriers of Passengers, 1; Mortgages, 18; Conversion, 1; 
Spirituous Liquors, 1; Vendor and Purchaser, 5; Physicians, 1; Consti- 
tutional Law, 12. 7 


1, Evidence — Deceased Persons — Transactions and Communications — 
Deeds and Conveyances—Creditor’s Bill—Where a conveyance of land 
is sought to be set aside as fraudulent against creditors, and there is 
evidence tending to show that the debtor had conveyed the lands to a 
third person without consideration, who indirectly conveyed the same 
to the debtor's sister, the latter claiming that the conveyance was for 
a loan and the deed was in the nature of a mortgage therefor, the 
debtor having since died, it is Held that it was incompetent for his 
sister to testify as to any transactions relating to the subject of the 
action in favor of his estate. Revisal, sec. 16381. Sutton v. Wells, 1. 


2. Evidence—Deceased Persons—Transactions and Communications—In- 
dependent Knowledge-—A party in interest may testify to a sub- 
stantive fact independent of any transaction or communication with a 
deceased person and existing by independent knowledge, such not be- 
ing within the intent and meaning of Revisal, sec. 1631. Ibid. 
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EVIDENCE—Continued. 


3. Evidence—Deceased Persons—lInterest—Deeds and Conveyances—fa- 


a | 


wor of Titie—A party to a transaction with a deceased person is 
incompetent to testify thereto when it involves the question of one of 
several alleged fraudulent conveyances of lands as against the credit- 
ors of the deceased person and in favor of the title which he himself 
had conveyed. Revisal, sec. 1631. Jbid. 


. Same—Eeecutors and Administrators—Creditor’s Bill-——A defendant 


administrator of a deceased debtor in a creditor’s bill to set aside a 
series of conveyances alleged to be in fraud of his creditors has antag- 
onistic interests to a defendant grantor in one of the deeds involved 
in the controversy and where the administrator has not testified to a 
transaction the testimony as to such by the grantor in the deed is in- 
competent. Revisal, sec. 1631. Ibid. 


. Hvidence—Depositions—Relevancy—Former Trial—While depositions 


properly and regularly taken and introduced on a former action be- 
tween the same parties or those in privity therewith may properly be 
introduced on the later trial under certain circumstances, their rejec- 
tion will not be held for error unless it is made to appear that the 
proposed evidence was relevant and reasonably calculated to have 
appreciable effect in the verdict. Bank v. Whiiden, 52. | 


. Evidence—Declarations—Corroboration—Appeal and Error—Declara- 


tions not admissible as substantive evidence under the rule are prop- 
erly rejected as corroborative of evidence excluded om the trial. Lbid. 


. Evidence—Nonsuit—Trials—Upon a motion to nonsuit, the evidence in 


support of plaintiff’s claim must be accepted as true and construed in 
the ilght most favorable to him. Boney v. R. R., 354. 


. Evidence—Family History—Birth of Child—Declarations—Physicians 


—Repute—Tenant by the Curtesy—Where the controversy depends 
upon whether the father is tenant by the curtesy in his wife’s land by 
the birth of a child alive of the marriage, and those who were present 
are all dead, including the family physician, it is competent for the 
father to testify to the fact, and of declarations made to him by the 
physicians at the time, at least in corroboration of his testimony ; also 
a brother-in-law not interested in the action is competent as to family 
repute, and testimony by a thrid person, at least in corroboration of 
such general reputation in the community. Turner v. Battle, 219. 


9. Hvidence—Birth of Child—Presumptions—Instructions—A ppeal and 


Error.—Where the controversy depends upon whether the father was 
tenant by the curtesy in his wife’s lands by the birth of a child of the 
marriage alive, the proof that the child was born raises the presump- 
tion that it was born alive, and a peremptory instruction to the con- 
trary by the court is reversible error. Ibid. 


10. Evidence—Family History—Birth of Child—Declarations—Repute— 


Statutes—Registration of Births —Declarations of family physicians 
and general family repute as to whether a child was born of a mar- 
riage alive, making the father a tenant by the curtesy in his wife’s 
lands, are received from necessity as the best evidence, but they are 
more restricted, as such, since the enactment of our statute requiring 
registration of births and deaths. Ibid. 
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EVIDENCE—Continued. 
11. Hvidence—Admissions—Pleadings—Demurrer—Trials—lIn an action to 


recover damages alleged to have been caused by the negligence of the 
defendant’s driver of his team, and there is sufficient evidence of the 
negligence, a demurrer on the ground that there was no evidence that 
the driver was employed by the defendant at the time will not be sus- 
tained where the plaintiff has alleged it and it is admitted in the 
answer and the trial has proceeded upon that theory throughout with- 
out defendant’s objection. Cohoon v. Davis, 145. 


12. Bvidence—Examination of Party—Incrimination—Refusal to Answer— 


Statutes.—Where no statutory immunity is given, a party to an action 
cannot be compelled to testify to matters that manifestly tend to con- 
vict him of a crime, whether the examination takes place at or before 
the trial. Ward v. Martin, 287. 


13. Evidence—Hramination of: Party—Statutes—A fidavits.—Upon applica- 


14, 


16. 


ive 


18. 


tion to examine a defendant before the clerk of the Superior Court 
prior to trial (Revisal, secs. 865, 866), and to aid in preparing the 
eomplaint, such facts as will entitle the movant to the order must be 
made to appear by affidavit; but after filing a verified complaint set- 
ting out a cause of action, the plaintiff has a right to the order for 
examination, and the leave of the court is unnecessary. Ibid. 


Same—Incrimination—Refusal to Answer—An order to examine a 
defendant under Revisal, secs. 805, 806, will not be denied on the 
ground that the answers of the defendant will tend to incriminate 
him, in an action wherein the complaint has been filed alleging that 
the defendant had misappropriated the plaintiff’s money while acting 
as his bookkeeper and accountant, the answers of the defendant not 
necessarily having to show a criminal intent, ete, and the time for 
his refusal to answer being when such incriminating questions are 
asked on the examination. Jbdid. 


. Evidence—Incrimination—Oath of Party—Attorney and Client.—The 


privilege to refuse to answer questions tending to incriminate a party 
must be claimed by the party under oath, and not by his attorney, and 
an order to examine the party to an action under Revisal, secs. 806, 
866, may not be revoked on motion made on written notice of his at- 
torney, stating that the answers sought to be elicited will tend to in- 
eriminate him. IJbid. 


Evidence-—Declarations—Against Interest—Where the grantor con- 
veys land by gift to his son and later to another person under a reg- 
istered deed, the declarations of the son made shortly prior to the 
later deed, that his father had offered to give him the place, but he 
would not accept it, do not of themselves show that the declarations 
were against the son’s interest, and they are incompetent evidence in 
favor of the son’s title to the lands. Roe. v. Journegan, 261. 


Evidence—Admissions—Lands—Title—Admissions as to title must be 
made by the adverse party or one under whom he claims to be admis- 
sible against him in an action to recover lands. Ibid. 


Evidence—Titie—Lands—Deciarations —- Interest — Remainderman. 
Declarations of a deceased person affecting title to lands should be 
most closely scrutinized and admitted as evidence with great caution; 
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19. 


20. 


21. 


22. 


23. 


24. 


25. 


26 


and when they are admitted, it is upon the ground that, being against 
declaration’s interest, they are as efficacious of the truth of the mat- 
ter as the oath and cross-examination; and when admissible, the 
declarations of a life tenant may be competent against the remainder- 
man. The distinction between admissions and declarations discussed 
by ALLEN, J. Lbid. 


Evidence—Title—Lands—Decilarations—Burden of Proof—One rely- 
ing on declarations of a deceased person as affecting his title and 
made against his interest must show that the defendant was aware of 
their effect at the time; and when the facts and circumstances tend 
to disprove this, and only the mere fact of the declaration is testified 
to, such declarations are inadmissible. Ibid. 


Evidence—Lands—-Title—Ante Litem Motam.—The doctrine of ante 
litem motam, in its relation to the admissibility of declarations affect- 
ing title to lands, applies to the beginning of the controversy and not 
the action. Jdid. 


Evidence—Principal Agent—-Good faith—Fraud.— Evidence that an 
agent to sell land on commission was trying to get the best terms he 
could for a proposed purchaser is not alone, under the evidence in thix 
case sufficient of his bad faith or fraudulent purpose to obtain a 
greater price with the intention of appropriating the excess. Real 
Estate Co. v. Moser, 256. . 


Evidence—Boundaries—Public Records—Copies—Notations — State 
Lands—O ficial Surveys -—A duly certified copy made by the Secretary 
of State of records and maps of an official survey of lands formerly 
owned by the State, is competent evidence in an action involving the 
dividing line of adjoining lands, when relevant, but it must be con- 
fined to the contents of the records and maps themselves, as they 
therein appear; and notations thereon based on the returns of the 
surveyor, aS to the date of a survey, does fall within the meaning of 
the law, and should be excluded. Wiggins v. Rogers, 67. 


Hvidence—I mpeachment.—Questions asked for the purpose of im- 
peaching a witness or showing his bias are more broadly admitted 
than substantive evidence, but when irrelevant and harmful they 
should be excluded. Belk v. Belk, 69. 


Evidence—Consistent Statements—Corroboration. —~ Consistent pre- 
vious statements of a witness are competent in corroboration of his 
testimony on the stand. Ibid. 


Evidence—Trespass, Wiliful—Contempt Findings of Court.—Upon an 
issue as to whether a tresspass was committed willfully and wantonly 
in disregard of plaintiff’s rights, the facts theretofore found by the 
trial judge upon adjudicating the defendant in contempt may not prop- 
erly be introduced in evidence; but the evidence upon which the ad- 
judication had been made is competent. Cobb v. R. #., 130. 


Evidence—Wagering Contracts—Futures—Statutes —- Pleadings — 
Counterclaims—Admissions—Burden of Proof—Trials—Contracts.— 
The burden of proof is on the defendant to establish his counterclaim 
set up in an action against him upon his note; and where he has ad- 
mitted his ability on his note, and the reply alleges that his counter- 
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27. 


28. 


29. 


30. 


ol. 


32. 


claim, if it existed, was based upon an illegal or wagering contract in 
futures. Revisal, sec. 1691, he must establish his counterclaim by his 
evidence upon the trial, and show that it was a lawful one; and 
where he fails to introduce evidence to that effect, it is proper for the 
court to disregard ‘tthe counterclaim and direct a judgment per the 
note.—Heath v. Heath, 457. 


Evidence; Corroborative; Contradictory—Instructions—Requests—Re- 
strictions—Appeal and Hrror—Where evidence is admissible only for 
eorroboration or contradiction, the failure of the trial judge to thus 
restrict it is not reversible error in the absence of a special request 
to do so, Muse v. Motor Co., 466. 


Evidence—tTllustrations—Spikes.—Where there is evidence tending to 
show defendant’s actionable negligence in permitting a hole in a con- 
crete fioor with spikes in it to remain where the defendant, his em- 
ployee was required to work, it is competent for the witness to ex- 
plain his testimony to the jury by using another spike like in size and 
form. Ibid. 


EHvidence—Letters.—For a letter to be competent evidence in an ac- 
tion, there must be testimony as to the genuineness of the signature 
thereto, and the authority of the writer for sending it, so that it may 
be shown that it was not the act of the stranger; and where the evi- 
dence is only that a letter had been received, but was destroyed with 
the name of the president of the defendant corporation appearing as 
the writer, but of this the witness was not quite sure, and there being 
no proof of the genuineness of the signature, it is insufficient to admit 
testimony of its contents bearing adversely to the contentions of the 
defendant. Woody v. Spruce Co., 545. , 


Evidence—Contracts—Principal and Surety—Judgments—The plain- 
tiff’s attorney having obtained three judgments for goods sold and 
delivered, had execution issued on all of them, whereupon the defend- 
ant gave a written offer of guarantee of payment if the executions 
were withdrawn upon certain terms, which were accepted by the at- 
torney in writing, mentioning specifically all three of the judgments 
with amount of each. The defendant testified that she was aware at 
the time that there was three judgments and executions, and her tes- 
timony on the trial that she did not understand that she guaranteed 
one of them, was improperly admitted. Pants Co. v. West, 565. 


Evidence—Deeds and Conveyance—Commencement of Actions—Puis 
Dorreign Continuance—Where a plaintiff corporation has shown its 
right to acquire lands for a public utility which is claimed by a rival 
company, deeds to the land made to the defendant since the com- 
mencement of the action are not evidence of the latter’s right. The 
admission of matters in defense since the last discontinuance dis- 
cussed by WALKER, J. Power Co. v. Power Co., 669. 


Evidence—Conspiracy — Commissions—Principal and Agent—Vendor 
and Purchaser—Evidence in this case held sufficient to sustain a ver- 
dict and judgment in plaintiff’s favor that he was entitled to his 
agreed commissions on sale of land of which he had been deprived by 
a conspiracy between the vendor and his purchaser. Crowell vv. 
Parker, 717. 
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35. 


34. 


oD. 


36. 


Evidence—Deceasea Persons—Interest—Testimony of a party inter- 
ested of transactions or communications with a deceased person is 
properly excluded under Revisal, sec. 1631. Queich v. Futch, 694. 


Evidence—Impressions.—_Where relevant testimony has been intro- 
duced by the State that the prisoner’s hat and cap had been found in 
witness’ kitchen, which would require the unlatching and opening of 
the door, it is incompetent for the prisoner to ask the witness, not an 
expert, if she thought she would have heard any one there, as such 
would be only the impression of the witness and not the statement of 
a fact. S. v. Neville, TS. 


Evidence—Character—Witnesses.—Where a character witness for a 
witness for prisoner has stated that he had not heard any one Say 
anything about the character of the witness, the exclusion of a ques- 
tion as to whether he had heard his character discussed is not erro- 
neous or te prisoner’s prejudice, the witness afterwards testifying as 
to good character. Ibid. 


Evidence—Character—Witnesses—Specific Statements—Cross Hxami- 
nation.—Proof of character of a witness must be elicited by general 


- questions, and not by specific statements. of the witness as to what 


another person has said respecting it;-and.a party may not ordinarily 


cross-examine his own witness upon the-subject. Jbid. 


37. 


Evidence—Character—Voluntary Qualifications.—A. character witness 


“may voluntarily qualify his evidence as ‘to the character of a party, 


as in this case, “Yes, it is bad for selling liquor,” the offense for which 
he was being tried. 8S. v. McKinney, 784. 


EXAMINATION. See Hvidence, 12 13; Appeal and Error, 12. 


EXCEPTIONS. See Reference, 1; Appeal and: Error, 10, 39, 45; Renacal of 
Causes, 2: 


EXCUSABLE NEGLECT. Clerks of Court, 


EXECUTION. See Wills, 4; Mortgages, 5; Deeds and Conveyances, 12, 15; 
Statutes 5; Clerks of Court, 1; ‘Homestead, 1. 


EXECUTORS AND ADMINISTRATORS. See Evidence, 4; Actions, 1; Bills 
and Notes, 2; Usury, 1. 


EXEMPTIONS. See Partnership, 1; Statutes, 5; Sheriffs, 1. 


EXONERATION. See Partnership, 1. 


EXPLOSIVES. See Negligence, 6. 


EXTENSION OF PAYMENT. See Corporations, 6. 


EXTENSION OF TIME. See Removal of Causes, 1; Contracts, 30. 


FACTS. 


See Larceny, 2. 


FAITH AND CREDIT. See Constitutional Law, 7, 9. 
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FALSE PRETENSE. See Fraud, 1. 


FAMILY HISTORY. See Evidence, 8, 10. 


FEDERAL COURTS. See Removal of Causes, 1. 


FEDERAL EMPLOYEES’ LIABILITY ACT. See Master and Servant, 6, 7, 


8, 9. 
FEES. 


See Attorney and Client, 4; Sheriffs, 1. 


FERTILIZER. See Vendor and Purchaser, 4. 


1. Fertilizers—Vendor and Purchaser—Contracts—Ezpress Warranty— 


Analysis—Crops—Damages—An express warranty in the written 
contract of sale of commercial fertilizers guaranteeing a specified 
analysis, but not as to the result on the crops in which it is to be 
used, will protect the manufacturer or seller from the warranty ordi- 
narily implied that the fertilizer is fitted for the contemplated pur- 
pose. Fertilizer Works v. Aitken, 398, 


2. Same—Pleadings—Demurrer.—Where the maker of notes given for 


commercial fertilizer therein waives all claims, damages and penal- 
ties in case of deficiency, except claim for the actual commercial 
value of defiiciency when ascertained and determined by the State 
Chemist from samples taken in the presence of the seller or his au- 
thorized representative, the stipulation as to the waiver is a reason- 
able and valid one and excludes any and all evidence as to the effect 
of the fertilizer upon the crops upon the question of damages; and 
where there is no allegation in the pleading that the specified method 
has been employed a demurrer is good. Jbid. 


3. Same—Statutes—Waiver.—Chapter 143, Laws of 1917, repealing sec- 


FILING 


tions 3945-3956 of the Revisal, provides adequate and sufficient means 
and facilities for the analysis of fertilizers by the State Chemist, 
under conditions safeguarding both the seller and buyer thereof, and 
provides that no suit shall be brought for damages resulting in their 
use except after chemical analysis showing deficiency of ingredients, 
etc., With further provision allowing either party to make further 
agreement for their reasonable and lawful protection: Held, a waiv- 
er by the purchaser of any demand for damages, except such as may 
be ascertained in the manner specified in the statute, is valid and en- 
forcible under the present law. Ibid. 


. See Deeds and Conveyances, 16. 


FINDINGS. See Appeal and Error, 9, 41, 48; Evidence, 25: Contempt, 5. 


FIRES. 


See Actions, 2; Railroads, 2, 4, 10, 12, 13; Demurrer, 1; Appeal and 


Error, 29; Negligence, 13. 


FIRE ENGINES. See Street Railways, 1. 


EFIRE REGULATIONS. See Municipal Corporation, 6. 


FORECLOSURE. See Costs, 3, 5, 6; Mortgages, 9, 10, 11, 12. 
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FORFEITURES. See Insurance, 4. 


FORMER TRIAL. See Evidence, 5. . 


FRATERNAL ORDERS. See Insurance, 6, 7; Contracts, 21. 
1. Fraternal Orders—Mutual Insurance—Assessments—Statutes—Royat 


Arcanum.—Fraternal and assessment orders of another State, having 
by its charter the right to issue certificates of insurance for the bene- 
fit of its members and without profit is, since the amendments of 1899, 
governed by its own laws, rules and regulations, as authorized by the 
State of its origin; and since that amendment a raise of an assess- 
ment by the Royal Arcanum, under a purely mutual plan, necessary 
to protect its policies and made in accordance with its constitution 
and by-laws without discrimination, and referred to in the applica- 
tions and policies, is valid. Revisal, sec. 4791; Wilson v. Order ofi 
Heptasophs, 174 N.C. 684, cited and distinguished. Hollingsworth v. 
Supreme Court, 615. 


2. Same—Constitutional Law.—Under the full faith and credit clause of 


the Constitution of the United States, Act IV, sec. 1, the question of 
whether an assessment upon a policy of life insurance in a fraternal 
order for the benefit of its members and issues without profit can be 
raised when necessary for the protection of its policyholders is one to 
be determined under the laws or decisions of the State of its incorpo- 
ration, and the Royal Arcanum, being a Massachusetts corporation, 
the law of that State permitting it to be done is controlling. Ibid. 


8. Fraternal Orders—Mutual Insurance—Assessments—Policies — Com- 


tracts ——The provision in a policy of insurance of the Royal Arcanum, 
after stating the premium rate, providing for periodical payments of 
the same amount “so long as the membership continued,” is not a con- 
tract, but a regulation subject to the society’s constitution and by- 
laws binding upon its members as to the raising ofthe assessment 
when necessary to the protection of its policies or to its continued 
existence for the purpose contemplated by its charter. Ibid. 


FRAUD. See Actions, 1; Contracts, 3, 10; Trusts and Trustees, 2, 3; Land- 


lord 


and Tenant, 2; Statute of Frauds, 1; Evidence, 21; Deeds and Con- 


veyances 12; Corporations, 10; Mortgages, 13; Contracts, 21; Bigamy, 1. 
Fraud—False Pretense—Corporations—Principal and Agent—Vendor and 


FRAUD 


FUNDS. 


Purchaser—-Secret Agreement.—-Where one actively secures subscrib- 
ers to shares of stock in a corporation to conduct its business on a 
certain lot of land, representing that the lowest price for the property 
was a certain sum, and he has a secret agreement with the owner that 
he was to receive certain compensation for the sale, and upon the 
formation of the corporation by acceptance of the charter he has ob- 
tained, induces it to purchase the land at the price stated, it was 
his duty to have disclosed his secret agreement with the owner, and 
his misrepresentation of the lowest price obtainable was fraudulent 
and obtaining money by deceit and false pretense. Hospital Co. v. 
Sutphen, 94. 


ULENT JOINDER. See Remova! of Causes, 4. 


See Estates, 4, 5. 
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FUTURES. See Evidence, 26. 
GARNISHMENT. See Attachment, 1. 


GIFTS. “ 6 | : 
Gifts—Possession—Title—Wilis—Where the donor has given possession 
personal property to another to be delivered to a third person after 
his death, whether such third person is entitled to the property after 
the donor’s death depends upon whether the words or expressions of 
the donor, when parting with the possession, were sufficient to pass 
the title as well as the possession. Askew v. Matthews, 187. 


GOOD FAITH. See Insurance, 2; Evidence, 21; Corporations, 4. 


GOVERNMENT. See Municipal Corporations, 2. 


GOVERNOR. See Courts, 9, 10. 

GRAND JURY. See Jurors, 1. 

GRANTEES. See Deeds and Conveyances, 7. 
GRANTS. See State Lands, 1. 

GUARDIAN AD LITEM. See Parties, 1. 


HABEAS CORPUS. See Parent and Child, 3; Appeal and Error, 14. 


1. Habeas Corpus—Appeal and Error—Certiorari — Court’s Diseretion, 
Appeal to the Supreme Court will not lie from the refusal of a Su- 
perior Court judge to discharge the defendant from custody in pro- 
eeedings in habeas corpus, the remedy being by a petition for a writ 
of certiorari which is addressed to the sound discretion of the Su- 
preme Court. In re Lee Croom, 455. 


2. Habeas Corpus—Judgments—Collateral Attack—Statutes—Where the 
petitioner in habeas corpus proceedings directed to a Superior Court 
judge has previously been convinced in that court of an offense of 
which it had jurisdiction, and accordingly sentenced to imprisonment 
under a final order, the Judgment imports verity and evidence to col- 
laterally impeach it is incompetent, and the application to prosecute 
the writ will be denied. Revisal, sec. 18382. Jbid. 





3. Habeas Corpus—Certiorari—aA petition for certiorari in the Supreme 
Court will be denied in habeas corpus proceedings when it appears 
therefrom that the prisoner is not entitled to his discharge. Ibid. 


HARMLESS ERROR. See Vendor and Purchaser, 3; Appeal and Error, 13, 
16, 18, 24, 42; Instructions, 22. 


HEIRS. See Estates, 10. 
HOLDING OVER OFFICER DE FACTO. See Public Officers, 4. 


HOMESTEAD. See Deeds and Conveyances, 15. 
Homestead—Judgments—Ezecution —— Clerks of Court—Dormant Judg- 
ments-—M otions—Statutes.—The homestead is only a right of exemp- 
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‘tion given the debtor in his land which is set apart to him and 
freed from execution during its continuance (Revisal, sec. 685), and 
where it has been laid off to him under execution of judgment, the 
judgment creditor may not have leave to issue execution against the 
homestead upon a dormant judgment against the homestead insured 
in a valid deed of trust by motion under the provisions of the Re- 
visal, sec. 620. Hicks v. Wooten, 597. 


HOMICIDE. See Appeal and Error, 42; Mistrials, 1, 2. 


1. Homicide—M urder—Evidence—Trials—Questions for Jury—Evidence 
that the prisoner, on trial for murder of his wife who was expected 
to return home from a visit to relations and friends, stated she 
would return “home that morning, and there was going to be hell to 
play”; that he, as soon as she returned and entered the house, 
cursed and abused her, and said he was going to kill her, and the 
fatal shot was fired fifteen or twenty minutes later: Held, sufficient 
of premeditation and deliberation to sustain a verdict of murder in 
the first degree. 8S. v. Roderick, 722. 


2. Homicide — Evidence—Intoxication—Cursing Upon the trial for «@ 
homicide where the evidence tended to show that the prisoner was 
beaten in drunken row by his associates, then went to a house near 
by, got his pistol and returning, shot and killed the deceased, evi- 
dence as to whether he was cursing before the altercation took place 
is immaterial. S. v. Davis, 723. 


8. Homicide—Deadly Weapon—Malice — Presumptions.—The law pre- 
sumes malice from the killing of a human being with a deadly 
weapon and places the burden upon the defendant to satisfy the 
jury as to any matter of mitigation or excuse. Jbid. 


4, Homicide—Self-defense—Cooling Time — Evidence-——Where the evi- 
dence tends only to show that the defendant, after having been beat- 
en by his associates, went to a near-by house and immediately re- 
turning with a pistol shot and killed the deceased, the question of 
self-defense does not arise and that of “cooling time” was not relied 
on. Ibid. 


&. Homicide — Hvidence—Questions for Jury—Trials.—Where there is 
conflicting evidence as to whether the deceased was killed by a pis- 
tol shot of the defendant, or met his death from another source by 
being stabbed with some sharp instrument, the question is for the 
jury under a proper charge from the court. Jbid. 


6. Homicide—Hvidence—NSelf-defense—-Character of Deceased — Circum- 
stantial Hvidence—Where, tupon a trial for homicide with a pistol. 
there is no evidence of self-defense, and the evidence is not circum- 
stantial, evidence of the character of the deceased for violence is 
properly exeluded. Ibid. 


~ 


. Homicide—Murder — Manslaughter—Deadly Weapon—Malice—Pre- 
sumptions—O onspiracy—Arrest—O ficer—Hvidence — Questions for 
Jury.—The two defendants, a special policeman and his friend, were- 
tried for murder in the second degree, upon agreement with the 
solicitor, with evidence tending to show that the officer ran after 
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the deceased after being struck by him, calling on the bystanders. 
especially his friend, to help in the arrest: that he caught the deceased 
and upon request of his friend to turnhim loose, turned so as to ex- 
pose the deceased to the pistol his friend had drawn on him, who then 
fired the fatal shot; Held, some evidence to be considered with other 
facts of a conspiracy to kill, and the law presuming malice from the 
use of the deadly weapon, other evidence was at least sufficient to 
sustain a verdict of manslaughter against the officer and murder in 
the second degree for his coconspirator; and Held further, that a re- 
mark made by the former to the latter that he should not have fired 
should only be considered by the jury in the officer’s favor, and was 
not conclusive. S. v. Kirkland, 772. 


8. Homicide—Criminal Law—Instructions — Reasonable Doubit.—Where 
the charge of the court upon a trial for a homicide clearly gives the 
prisoner the full benefit of the doctrine of reasonable doubt, and of 
the presumption of innocence, construing it as a whole, it is not nec- 
essary that the judge should repeat the instruction regarding rea- 
sonable doubt as his preface to each of his other mstructions upon 
the relevant evidence. Ibid. 


9. Homicide—Deliberation—Premeditation.—It is not required that delib- 
eration and premeditation be of any preceptible time to constitute a 
homicide as murder in the first degree. 8S. v. Bynum, TTT. 


10. Same—Evidence—Questions for Jury—Where there is evidence suffi- 
cient to conviet the prisoner of a homicide, with further evidence 
that the prisoner, in a wagon, followed the deceased, a woman, who 
was walking, stopped his wagon for an hour near the place the 
homicide ocecurred, from which during that time female screams of 
terror were heard; several days thereafter the body of the deceased 
was found, her throat cut with a razor or knife, with wounds upon 
her face evidently made by a stick or club, with blood on it; indica- 
cation that a knife had been wiped on leaves or bushes; that the 
body had been dragged along the ground, and that the woman’s 
clothes were disarranged and so arranged as to indicate rape, ete.: 
Held, sufficient evidence of deliberation and premeditation to sustain 
a verdict of murder in the first degree, there being no evidence of a 
quarrel between the prisoner and the deceased, or that they were 
acquainted. Jbid. 


11. Homicide — Criminal Law-—Prisoner—Voluntary Witness—Statutes—- 
Circumstances.—While the failure of the prisoner charged with 
homicide to voluntarily take the witness-stand will not create a pre- 
sumption against him, the fact that he did not testify, under the 
eircumstances of this case, was a circumstance, though not evidence, 
which with the evidence introduced may have some weight with the 
jury as to the nature of what occurred in bringing in a verdict of 
guilty of murder in the first degree. Jbid. 


12, Homicide—Murder—Robbery—Identified Money — Evidence.—Where 
the prisoner is tried for the murder of the custodian of a safe 
which had been robbed, testimony of a witness as to a mended bill 
which had been deposited therein competent for the purpose of iden- 
tifying a similar bill found on the prisoner, and testimony that the 
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bill looked like the same one is either competent in corroboration or 


harmless. S. v. Cain, 825. 


13. Same—Motive—Where a safe has been robbed and its custodian 
killed, it is competent to show that the prisoner was in need of 


money which he knew was kept therein to show motive. 


Ibid. 


14. Homicide—Murder—Evidence—Circumstance—Hvidence in this case 


is held sufficient to sustain a verdict against the prisoner of murder 
in the first degree, and testimony that some unidentified person was 
seen at night near the place of the crime on a mule resembling that 
owned by the prisoner was, with the other evidence, a circumstance 
to be considered by the jury. Ibid. 


HOSPITALS. See Physicians, 1. 


HUSBAND AND WIFE. See Limitation of Actions, 11; Principal and Sure- 


ty, 1. 


1. Husband and Wife—Criminal Law—Evidence—Witness—Third Party. 


A witness may testify to a conversation between husband and wife, 
on the trial of the former for a criminal offense, tending to inecrimi- 
nate him occurring at the time of the arrest and in the presence and 
hearing of the witness. S. v. McKinney, 784. 


2, Same—Spirituous Liguors—Sale.—Where there is sufficient evidence 


of the possession of more than a gallon of spirituous liquor in the 
defendant’s possession, it is competent for a witness to testify that 
in his presence at the time of the arrest the prisoner’s wife said to 
the prisoner that she had repeatedly told him about selling whiskey, 
to which he told her to shut her mouth. “he would attend to his 
own business,” the reply being in the nature of a rebuke and not a 
denial and evidence of unlawful purpose of sale. Jbid. 


3. Husband and Wife—Abandonment—Instructions—Willful — Oriminal 


Law—Statutes—-Where the husband is indicted for abandonment 
under the provisions of Revisal, sec. 3355, there is no reversible er- 
ror in the charge of the court for omitting the word “willful” in 
one part thereof when he has elsewhere repeatedly instructed the 
jury that in order to convict the abandonment must have been will- 
ful, which must be proved beyond a reasonable doubt. S. v. Tay- 
lor, 83838. 


IDENTIFICATION. See Contracts, 12; Constiutional Law, 12. 


ILLEGAL. See Contracts, 1, 3. 
ILLUSTRATIONS. See Evidence, 28. 


IMPRESSIONS. See Evidence, 34. 


IMPROVEMENTS. See Trusts and Trustees, 5. 


INCRIMINATION. See Evidence, 12, 14, 15. 


INDEMNITY COMPANIES. See Principal and Surety, 4. 


INDEPENDENT CONTRACTORS. See Principal and Surety, 4. 


942 ANALYTICAL INDEX. [ 175. 


INDEXING. See Deeds and Conveyanees, 5, 6. 


INFANTS. See War, 2; Negligence, 6. 

Infants—Contracts—Deeds and Conveyances.—The deed of an infant is 
only voidable, and a mortgage on his lands must be repudiated by 
him within a reasonable time after he reaches his majority or he 
will be deemed to have ratified it, and after three years it will be- 
come valid, and binding. Hogan v. Utter, 332. 


INJUNCTION. See Stock Law, 1; Elections, 1; Municipal Corporations, 5. 


1. Injunction—Title of Lands—Admission—Partial Recovery—-Damages 
—Principal and Surety—-Where defendant, enjoined from cutting 
timber on the lands in controversy, admits the title of the plaintiff 
to the lands covered by his grant or deed, but the location of the 
lands thereunder is the disputed question, upon order dissolving the 
injunction as to a part of the locus in quo, the defendant is entitled to 
the damages he may have sustained by reason of having been 
wrongfully enjoined from cutting the timber, ete., on that part and 
to judgment accordingly against the plaintiff and his surety on the 
injunction bond. Revisal, see. 818. Davis v. Fiber Co., 25. 


2. Injunction — Hquity—Cloud on Title—Statutes—Corporations—Public 
Utilities.—The plaintiff corporation perfected its right under its 
charter provisions to acquire lands for the purpose of generating 
electricity for public use by water-power, which was being wrongfully 
and seriously interfered with by a rival corporation that had not 
acquired the right: Held, the equitable remedy by injunction was 
available by the plaintiff; and Held further, that such relief was 
proper under our statute, as construed by this Court, to remove a 
cloud upon title to real property. Revisal, sec. 1589. Power Co., 670. 


IN PARI DELICTO. See Contracts, 2. 
IN PARI MATERIA. See Statutes, 1. 
INSOLVENCY. See Partnership, 1; Corporation, 9. 


INSTRUCTIONS. See Appeal and Error, 1, 19, 22, 23, 25, 29, 30, 32, 35, 
43; Negligence, 2, 8, 11; Ejectment, 3; Animals, 1; Evidence, 9, 28; 
Vendor and Purchaser, 3, 4; Courts, 2, 6; Assignment for Benefit of 
Creditors, 3; Tax Deeds, 1; Railroads, 9; Master and Servant, 7, 9; 
Contracts, 20; Spirituous Liquors, 2; Intoxicating Liquors, 1; Biga- 
my, 8; Criminal Law, 3, 4, 9, 14; Homicide, 8; Larceny, 3; Bure- 

lary, 2, 3; and Wife, 3. 


1. Instructions—Deeds and Conveyances—Title—Adverse Possession.—In 
an action to recover land where there is evidence that defendant 
had been in adverse possession under color of title for a sufficient 
time, and the jury has so found under proper instructions from the 
court, it is not error by the judge to treat as invalid a deed with 
which the defendant has not connected his paper title. Simmons v. 
Lumber Co., 232. 

2. Insiructions—V erdict Directing—Tort Feasors.—Where there is evi- 
dence tending to show that one of several joint tort feasors has 
compromised with the damaged person for a separate and indepen- 
dent tort, it is error for the trial judge to instruct a verdict, in an 
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action against another of the tort feasors, that such compromise 
operated as a release to the defendant in the action. Siade v. Sherrod, 
346. , 


3. Instructions—Evidence — Contributory Negligence—Rule of Prudent 
Man.—Where the evidence in an action to recover damages for the 
alleged negligence of the defendant is sufficient to establish contribu- 
tory negligence on the plaintiff’s part, if so found by the jury, it is 
reversible error for the trial judge to add to an instruction contain- 
ing the facts showing such negligence, that they should find for the 
plaintiff if they found that he acted as a reasonably prudent man 
under the circumstances. Hinson v. Telegraph Co., 1382 N.C. 466, 
cited and applied. Cohoon v. Davis, 145. 


4, Instructions—-Charge as a Whole—Appeal and Hrror—lInstructions.— 
A charge by the court to the jury should be construed.as a whole, 
each part in connection with the others, and if correct when so con- 
strued, error assigned as to one portion thereof, separately con- 
strued, will not be upheld on appeal. Brown v. Mfg. Co., 201. 


5. Instructions—Contentions—Taxz Deeds—Deeds and Conveyances—Ap- 
peal and Error—Where the plaintiff has permitted the lands in con- 
troversy to be sold for taxes, and the defendant claims under the 
tax deed, it is not error for the court to forbid the defendant’s coun- 
sel to argue to the jury that neither the plaintiff nor his ancestor 
had paid anything for the land. McLaurin v. Williams, 291. 


6. Instructions—Contentions—Appeal and Hrror—Obdjections and Excep- 
tions ——A statement by the court of the contention of. a party prop- 
erly arising in the controversy is not error and will not be consid- 
ered on appeal when not excepted to at the time. Ibid. 


%. Instructions—Colored Persons—Fair Trials—Appeal and FError.—A 
charge to the jury, where one of the parties is a white and the 
other a colored man, that they should give the litigant a fair and 
impartial trial regardless of color is not erroneous. Ibid. 


8. Instructions—Trials—Requests —- Contracts—Options—Acceptance — 
Evidence-—Omissions. — Where the evidence is conflicting as to 
whether the terms of an option without consideration’ to sell lands 
given to an agent for that purpose upon commission were withdrawn 
before acceptance, the question isone forthe jury under proper in- 
structions from ‘the court; and where the court instructs the jury that 
it would be binding if the agent had procured a purchaser who was at 
all times ready, able and willing to purchase the property upon the 
stated terms, it is reversible error for him to omit or refuse to 
charge that the defendant would not be bound by his option if he 
withdrawn it before its acceptance. Real Estate Co. v. Moser, 256. 


9. Instructions—Trials—Hvidence — <A correct request for instruction 
which is not supported by the evidence is properly refused. Ibid. 


10. Instructions—Hvidence—Negligence—Prayers for Instructions. —- A 
modification of defendant’s request for instruction in a personal in- 
jury negligence case, so as to incorporate other negligence acts of 
defendant, the evidence tended to show and omitted from the re- 
quest is proper. Spitile v. R. R., 497. 
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11. Instructions—N egligence—Concurring Negligence — Prayers for In- 
siruction.—Where the evidence tends to show concurring negligence 
of the defendant in a personal injury negligence case, defendant’s 
request for instruction which omits this phase of the controversy 
is properly refused. Ibid. 


12. Instructions—EHvidence—Questions of Fact-—-Prayers for Instruction. 
A request for instruction is properly refused in a personal injury 
negligence case when erroneously based upon a conclusion of law in- 
stead of an issue of fact, or upon a principle of law wunsupport- 
ed by the evidence. Ibid. 


13. Instructions—N egligence—Issues—Trials.—The issues in this case as 
to defendant’s negligence and the last clear chance are Held to in- 
elude an inquiry as to the proximate cause of the injury complained 
of and to require instruction thereon under the evidence. Lea 2. 
Utilities Co., 460. 


14, Instructions—Negligence—Proxvimate Cause—Appeal and Error—The 
error of the trial judge in his charge to the jury in failing to in- 
struct upon the principle of the proximate cause of the defendant’s 
negligence involved in an action for damage is not cured, in constru- 
ing the charge as a whole by a definition of negligence and proxi- 
mate cause stated in the beginning thereof, without explanation of 
the relation of the one to the other and its application to the evi- 
dence. Ibid. 


15. Instructions—Intimation of Opinion—Ultimate Facts —As to whether 
a fact is sufficiently proven by the evidence is within the province 
of the jury to determine, and upon which the court may not inti- 
mate an opinion, Revisal, sec. 525; and this inhibition extends not 
only to the ultimate facts, but to all the essential inferences of fact 
arising from the testimony upon which the ultimate facts neces- 
sarily depend. Phillips v. Giles. 410. 


16. Same—Limitation of Actions—New Promise — Writing—Signature. 
Where an acknowledgment of a debt contained in a writing purport- 
ing to have been signed by the debtor, is relied upon to repel the 
bar of the statute of limitations as a new promise to pay, in an 
action thereon, and there is evidence that the signature was in the 
handwriting of the deceased debtor, the question as to whether the 
debtor signed it was an inference of fact for the jury to determine 
upon the evidence, and a charge by the court that the jury find the 
issue in the affirmative if they found the facts to be as testified is 
an expression of opinion on the ultimate fact to be proved, pro- 
hibited by statute, and constitute reversible error. Revisal, see. 535. 
Ibid. 


17. Instructions—E vidence—Peremptory — Appeal and Hrror—An in- 
struction based upon the findings of the jury upon unconflicting evi- 
dence is not objectionable as peremptory. Cole v. Boyd, S56. 





18. Lnstructions—Hvidence—N egligence—Contributory Negligence—Pro-xri- 
mate Cause—Appeal and Hrror—Where there is evidence tending to 
show that the plaintiff’s intestate was killed by the negligence of the 
defendant railroad company in striking him with a locomotive mov- 


N.C] 


ANALYTICAL INDEX. 945 





INSTRUCTIONS-—Continued. 


ing along its track, without proper lookout or signals, or warnings of 
its approach, and also evidence that the intestate, by the observance 
of proper care, could have nevertheless avoided the injury: Held. 
reversible error for the court in his charge to the jury to make the 
answer to the issue of negligence solely depend upon the question as 
to the proper lookout or warnings of the engine’s approach and omit 
to charge them upon the principle of proximate cause. Davis v. R. 
R., G48. 


19. Instructions—HEvidence—Contracts.—The plaintiff contracted with the 


defendant to cut and deliver to it a certain quantity of cordwood 
on gondola cars to be procured by him from a railroad, delivered to 
the defendant, operating a logging road, and in turn to be delivered 
by it to the plaintiff. There was evidence tending to show, and per 
contra, that the plaintiff was damaged on account of the defendant’s 
using these cars for other purposes: Held, an instruction to the jury 
was erroneous and to defendant’s prejudice which imposed a duty 
on it to furnish to the plaintiff all of the gondola cars it had re 
ceived from the railroad and not confirming the question to the cars 
the plaintiff had procured from the railroad company. Walls v. 
Spruce Co., 662. 


20. Instructions—abandonment—corporations—charters — The charge of 


the court to the jury in this case upon the law of abandonment, 
when construed as a whole, is held to instruct them that the period 
of delay in which no work was done by the plaintiff corporation in 
acquiring land for public use was only evidence of abandonment of 
its charter rights, which could not have misled the jury, and was 
not erroneous. Whether the defense of abandonment is open to the 
defendant under the evidence in this case, Quare? Power Co. v. 
Power Co., 669. 


21. Instructions—Intoxvication—Appeal and Error.—Where the defendant 


bo 
bo 


* 
~ 
O 


on trial for murder in the second degree has been convicted of man- 
slaughter and has received full benefit of the defense of intoxication 
under the court’s instruction, a reference therein to unconsciouness 
by voluntary drunkness for the purpose of illustrating the charge 
will not be held as error. 8S. v. Davis, 724. 


2. Instructions—Contentions—Appeal and Hrror-—Objections and Hacep- 


tions—Harmless Error.—Where upon trial of a criminal action the 
judge has properly charged the jury on the presumption of prison- 
er’s innocence and the burden of proof required of the State. his 
statement, if erroneous, of defendant’s contention, not properly ob- 
jected to, that the question of prisoner’s identification arose from a 
mistake of the prosecutrix and not from false testimony, is not re- 
versible error. 8S. v. Neville, 731. 


. Instructions—Conflicting Charge—Intoxricating Liquors — Burden of 


Proof—Appeal and Hrror—A charge of the court to the jury erro- 
neously requiring the defendant to show that his possession of a 
gallon or more of spirituous liquor was not for forbidden purposes, 
several times repeated, is not cured by an instruction elsewhere 
therein correctiy given, and the conflicting instructions constitute 
reversible error. 8S. v. Bean, 748. 
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24, Instructions—Singling Evidence-—The mere calling the name of a 
witness by the judge in reciting the contention of the parties is not 
objectionable as singling out the testimony of a witness when the 
appellant’s contentions: are fairly stated at length, free from bias. 
S. v. Melver, 762. 


25. Instructions—Courts—Ea«pression of Opinion.—Reversible error will 
not to be found for expression of opinion on the evidence by the 
trial judge when he refers to certain evidence as a fact as testified 
to by a witness and so fully understood by the jury, and not as a 
statement made by the court that such evidence had been established 
as a fact. WS. v. Griffin. 


26. Instructions—Criminal Law—Several Defendants.—Where the judge 
instructs the jury that they could find any one of several defendants 
on trial for larceny, or any two or all three guilty, or they may ren- 
der a verdict of not guilty as to all of them, it is not objectionable 
as an instruction to find them all guilty, if they so found one of 
them. S. v. Ford, 798. 


INSURANCE. See Contracts, 16, 21; Fraternal Orders, 1, 3. 


1. Insurance — Beneficiary—Policies—Contract—Vested Interest—The 
beneficiary designated in an ordinary life policy or a life, accident 
and health policy of insurance has a vested interest therein which, 
in the absence of stipulation or condition affeeting it, cannot be al- 
tered or destroyed without his consent. Walser v. Insurance Co., 
350. 


2. Same—Stipulations—Elections—Payment to Others—Good Faith—A 
stipulation incorporated into a life, accident and health insurance 
policy appearing on the back thereof and referred to on its face as 
affecting the rights of the named beneficiary, permitting the insurer 
to pay the loss, among others, to the brothers and sisters of the de- 
ceased, etc., is for the lawful and desirable purpose of saving cost of 
administration and expense of contest among conflicting claimants; 
and where the insurer in good faith has made payment to the broth- 
ers and sisters of the deceased, who had incurred expenses in conse- 
quence of his last illness and his burial, its election will not be dis- 
turbed in favor of the wife, the named beneficiary, who had neglect- 
ed him. Jbid. 


3. Insurance, Fire—Policies—Contracts—Stipulations.—The rule that con- 
tracts of fire insurance are construed against the insurer in favor of 
the insured is not changed by the adoption of the standard statutory 
form, and ambiguous terms and phrases therein are resolved in fa- 
vor of the latter; and where two interpretations are permissible the 
one which without violence to the terms employed will sanction the 
claim and cover the loss will be adopted. Smith v. Fire Ins. Ca., 
314. 


4, Insurance, Fire—Policies—Contracts—Forfeitures — The courts look 
with disfavor upon interpretating a contract of fire insurance to ef- 
fect a forfeiture, and a provision in sueh policy which might avoid - 
it cannot have this effect if its violation has in no way contributed 
to a loss thereunder, the subject of the action. Jbid. 
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5. Same—Lumber—Clear Space Clause—Damages—Woodworking Enter- 
prise—Sawmills.—Where the policy of insurance on lumber against 
fires provides that the policy would be void unless a continuous 
clear ‘space of 200 feet shall be maintained between it and “any 
woodworking establishment or drykiln,” excepting tramways and the 
transportation of lumber across such space; and in action to recover 
damages for the loss of the lumber it is shown that the required 
space was not kept between it and a sawmill operated by steam, but 
that the plant had been shut down for several days in anticipation 
of moving it elsewhere, and the fire causing the damages had origi- 
nated elsewhere without negligence on the part of the insured; 
Held, the clause referred to does not invalidate the policy or pro- 
hibit recovery thereunder. Semble, a sawmill is not a woodworking 
establishment in contemplation of the policy. Ibid. 


6. Insurance—Fraternal Orders — Pleadings — Evidence.—Where the 
plaintiff sues to recover on a membership life insurance policy on her 
husband, alleging the loss of the policy, her inability to find it, and 
that her husband had been dropped on the defendant’s roll at the time 
of his death without charge or cause and against his protest, is un- 
available without proper allegation and proof of the lost policy, that 
recovery was not barred by the contract or lapse of time, and that he 
had illegally been dropped, and had regularly tendered his fees. Phil- 
lips v. Junior Order, 133. 


7. Insurance— Fraternal Orders— Pleadings— Demurrer Ore Tenus.-— 
Where the wife of a deceased insured brings action individually and 
not as administratrix to recover upon the life insurance policy of her 
husband she must allege that she was the beneficiary named therein, 
or the action will be dismissed ore tenus. Ibid. 


8. Insurance, Life—-Assessment Companies—Assessments Increased—Poli- 
cies—Contracts.—A provision in the policy of a purely mutual assess- 
ment life insurance company that the insurer has the authority to in- 
crease the assessment fixed in the policy itself, when necessary to pay 
death elaims, in accordance with the actuary’s table of mortality, or 
as the mortality experience of the company may require, is a valid 
defense in an action by the insured to recover the assessments he had 
theretofore paid, on the ground that his assessment had been raised, 
when it is shown that such increase was in accord with the terms of 
the poliey; and the insurer is not required to give previous notice of 
the increase in the assessment. Richardson v. Ins. Co., 714. 


INTENT. See Deeds and Conveyances, 1, 3, 9,17; Wills, 1, 16, 26; Estates, 7, 
11; Burglary, 1, 3. 


INTEREST. See Vendor and Purchaser, 1; Boundaries, 2; Wills, 6; Evi- 


dence, 18; Estates, 5; Corporations, 13. 
INTERPRETATION. See Deeds and Convevances, 9: Wills. 15, 16, 20. 
INTESTACY. See Wills, 7. 


INTIMATION OF OPINION. See Instructions, 15. 
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INTOXICATING LIQUORS. See Instructions, 23. 

Intovicating Liquors—Possession—Statutes—Prima Facie Case—Presump- 
tions—Burden of Proof—uUpon a trial for violating the prohibition 
laws of the State, when evidence is conflicting as to whether the de- 
fendant had in his possession at any one time a gallon or more of 
spirituous liquor, made prima facie evidence of its violation by chap- 
ter 44, Laws of 19138, the presumption of innocence remains with the 
defendant throughout, with the burden of the State to show the fact 
of the possession or of the forbidden purpose; and a charge by the 
eourt that the defendant must prove to the satisfaction of the jury 
that he did not have it for sale, if he had it in his possession, is re- 
versible error. S. v. Bean, T48. 


INTOXICATION. See Homicide, 2; Instructions, 21. 
ISSUANCE. See Statutes, 2. 
ISSUANCE AND ANSWERS. See Appeal and Error, 20. 


ISSUES. See Alimony, 2; Judgment, 5; Appeal and Error, 18,19; Master and 
Servant, 6; Instructions, 18; Criminal Law, 14. 


Issues—-Deeds and Conveyances—Mental Incapacity.—An issue which sets 
out the date of the deed with inquiry as to the grantor’s sufficient 
mental capacity to execute the deed of that date is sufficient in form 
and definiteness as to the time of such capacity to sustain a judgment 
in plaintiff’s favor. Burns v. Burns, 447. 


JOINDER. See Removal of Causes, 7. 
JUDGE. See Courts, 7, 8, 9. 


JUDGMENT. See Drainage Districts, 1, 2, 3, 4; Attorney and Client, 1; Es- 
toppel, 1; Appeal and Error, 8, 9, 15, 34; Principal and Agent, 1; At- 
tachment, 1; Alimony, 6, 7; Habeas Corpus, 2; Limitation of Actions, 
5; Divorce, 1; Evidence, 30; Principal and Surety, 4; Clerks of Court, 
1, Homestead, 1; Deeds and Conveyances, 15; Bigamy, 1. 


1. Judgment—-Consent——-Partnership—Motion to Set Aside—Laches.—A 
member of a partnership against which a consent judgment has been 
entered in open court, in his absence with the approval of another 
member of the firm, is charged with knowledge thereof, and his mo- 
tion to set it aside will be barred by his laches in failing to act there- 
on, in this case for over seven years. Chemical Co. v. Bass, 427. 


2. Judgments—Estoppel—Estates—Tenant for Life—Where the right ta 
compensation for betterments placed by the life tenant upon lands has 
been adjudged against him, or that he “is not entitled to a sale of 
the land to collect the improvements put thereon by him,” the judg- 
ment reciting that the “cause is heard by consent on the pleadings, 
report of commissioner, and other records,” with leave to plaintiff to 
amend his complaint, which was not done, with exception to the judg- 
ment appealed from but not perfected; Held, the judgment is con- 
elusive between the parties and operates as an estoppel in another 
action between them upon the same subject-matter. Northcott v. 
Northcott, 148. 

3. Judgments—E stop pel—N onsuit—Appeal and Error.—Where the court 
has by consent considered the action upon the evidence and the plead- 
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ings and enters judgment therein for defendant as if upon demurrer, 
which is excepted to without perfecting the appeal, in another action 
upon the same subject-matter between the parties, it is Held, the 
judgment so entered is equivalent to one of nonsuit under our statute. 
Ibid. 

4, Judgments—Eetraneous Matters—Eacuse—Appeal and Error—Actions, 
Where judgment has been excepted to and the appeal not perfected, 
the appellant in another action involving the same subject-matter may 
not dispute the finality and conclusiveness of the judgment by show- 
ing he had another cause of action which he had not brought for- 
ward. Ibid. 


5. Judgments—N egligence—Isswes—Answers.—Where damages sought to 
be recovered against a father and son for a wrongful death are ap- 
parent from the pleadings and trial as depending upon the negligence 
of the son, running an automobile at the time of the injury with the 
permission of the absent father, and the jury have found by their 
yerdict that the son was not negligent, without answering the issue 
as to the negligence of the father, a judgment in favor of them both 
is properly entered. Taylor v. Stewart, 199. 


6. Judgment—Estoppel—Estates—Contingent interests—Statutes—A for- 
mer action determined before the enactment on the subject by the 
Legislature, holding that contingent remainders in lands, etc., cannot 
be sold unless all persons who may by any possibility be interested, 
united in such decree, cannot estop the parties to proceedings there- 
after brought under the provisions of the Statute, Pell’s Revisal, sec. 
1590, authorizing the judicial sale of property, or portions thereof, 
when there is a vested interest with remainder over to persons not 
in being, or when the contingency has not yet happened, etc. Pendle- 
ton v. Wittiams, 248. 


7. Judgments—Pleadings—Demurrer—Estoppel—-A judgment sustaining 
a demurrer to the pleadings upon the merits. while it stands unre- 
versed, is conclusive as an estoppel in another action between the 
same parties upon the same subject-matter. Bank v. Dew, 79. 


8. Judgments—A ppearance-—Trials—Default—A ttorney and Client—Lach- 
es—Motions.—The plaintiff allowed the return term of court to pass 
without filing complaint, and also negligently delayed filing reply 
after the answer, alleging a counterclaim had been filed. The defend- 
ant’s attorneys were nonresident of the county, but practitioners 
therein, and repeatedly informed their client that no advantage could 
be taken by plaintiff, and they knew that the case would not be 
reached, according to the usual setting of the trial calendar, until a 
year or more thereafter. The reply was filed near the end of a term, 
the case specially set by the judge and called therein, but continued 
to a fixed time at the next term with order to notify defendant’s at- 
torneys. The only notification was by sending a copy of the calendar 
by mail in an unsealed envelope, showing the setting thereon of the 
case in question. A meritorious defense being shown on defendant’s 
motion to set aside the judgment consequently rendered by default, it 

is Held, the action of the trial court in setting aside the Judgment for 
excusable neglect was not erroneous; and even if the cdefendant’s 
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attorneys were in laches, it would not bind the defendant, who had 
Shown himself free therefrom. Grandy v. Products Co., 512. 


9. Judgments—Default—_Terms of Court—-Orders—Clerk of Court—A 
judgment by default for the want of an answer must be rendered in 
term; and where, in an action to recover land, the court enters an 
order that the clerk enter judgment for plaintiff, if the defendant does 
not answer and file justified defense bond within ten days after ad- 
journment for the term, the judgment so entered after the term by 
the clerk is a nullity and unenforcible by writ of possession, though 
the judgment was duly signed in term and attached to the order. 
Puette v. Mull, 535. 


10. Judgments—Bills and Notes—Collateral Security—Cash Paiyments—- 
Principal and Surety.—In an action against an administrator to can- 
cel a note, the plaintiff had given to the intestate, it appeared that 
the intestate debt to another payment of the plaintiff’s debt to an- 
other, and had taken the note secured by a mortgage as collateral se- 
curity, together with a certain sum of money. The intestate paid the 
debt, applving the money thereto; Held: a judgment was properly 
ordered in the defendant’s favor for the difference betweeen the 
amount of the cash payment and the actual amount of the indebted- 
ness which the intestate had paid. Whisnant v. Price, 611. 


JUDICIAL SALES. See Estates, 1, 2, 5. 


JURISDICTION. See Ejectment, 1; Justice of the Peace, 1; Courts, 1, 5; Re- 
moval of Causes, 5, 6; Contempt, 6. 


JURORS. See Courts, 10: Mistrials, 1, 2; Appeal and Error, 48. 


1. Jurors—Grand Jury—Constitutional Law—Number of Jurors—Stat- 
utes—Courts—Where the jurors are regularly drawn: for a two weeks 
term of court, Revisal, sec. 1959, but it is held only for the second 
week and by a different judge commissioned thereto by the Governor, 
it is proper for the presiding judge 'to use the second week jurors for 
the grand jury, though but 16 in number, without requiring that their 
names be again put in a hat and drawn therefrom by a child under 10 
years of age; and it will be presumed, nothing to the contrary appear- 
ing, that the judge had satisfactorily questioned them as to their 
qualifications. 8S. v. Brittain, 145 N.C. 689, cited and applied. The con- 
stitutional requirements as to the requisite number of grand jurors 
and its history discussed by Crark, C.J. 8S. v. Wood, 809. 


2. Jurors—Selection—Objection to Jurors.—Defendants in a criminal ae- 
tion have no right to select a jury, but only to object to jurors, which 
applies both to grand and petit juries. Ibid. 


JUSTICE OF THE PEACE. See Ejectment, I. 

Justices of thee Peace—Jurisdiction—Ejectment—Landlord and Tenant— 
Equity—O ption—Acceptance—Where it appears in an action of eject- 
ment that the plaintiff had leased lands to the defendant, and under 
a writing containing an option to purchase on certain terms within 
a stated time. and the option, if exercised at all, had been done so 
thereafter, about a week in this case, the defendant has no sueh in- 
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terest or equity in the lands as will deprive the justice’s court of its 
jurisdiction. Jerome v. Setzer, $92. 


KILLING. See Animals, 1. 
KNOWLEDGE. See Trust and Trustees, 6. 
“LACHES. See Appeal and Error, 3, 5; Judgment, 1, 8; Clerks of Court, 2. 


LANDS. See Costs, 1, 2: Wills, 7, 23; Contracts, 12, 18; Evidence, 17 
18, 19, 20; Mortgages, 7; Corporations, 18. 


LANDLORD AND TENANT. See Ejectment, 1; Justices of the Peace, 1. 


1. Landlord and Tenant—Lease—Option—Acceptance—Contract.—A con- 
tract for the lease of lands giving the lessee the privilege to buy with- 
in a certain specified time upon a partial payment on the purchase 
price of so much cash and the balance according to stated terms is a 
lease with an option to purchase, which option must be exercised 
within the time stated and in accordance with its terms, and creates 
no interest in the property itself unless and until such is accepted 
accordingly or sufficiently waived by the optionee. Jerome v. Setzer, 
892. 


2, Landlord and Tenant—Leases—Fraud—Title—Where the plaintiff has 
been in possession of the lands in dispute for twenty-three years and 
continues therein, and has executed a lease thereof to the defendant, 
it may be shown in evidence that the defendant induced the lease by 
fraud and misrepresentation, and upon establishing this as a fact, the 
relation of landlord and tenant is unavailable as a defense. McLau- 
rin v. Williams, 291. 


8. Landlord and Tenant—Evidence—Questions for Jury—Trials—Evi- 
dence that the defendant has induced the plaintiff, an ignorant colored 
man, to accept a lease of his own land upon defendant’s representa- 
tion that it was necessary to get a paper title to the lands after it had 
been sold for taxes, is sufficient upon the question of defendant’s 
fraud and misrepresentation to take the issue to the jury. Ibid. 


LARCENY. 


1. Lareeny—- Criminal Law---“Recent Possession’— Presumptions.— The 
doctrine of recent possession, as applied under indictment for larceny, 
should be kept within proper limits, and a presumption of guilt will 
only apply when the possession is of such character as to manifest 
that the stolen goods came to the possessor by his own act or with his 
undoubted concurrence. S. v. Ford, T9T. 


2. Larceny—Facts.—The presumption of larceny from “recent possession” 
when it exists, is one of fact, and is stronger or weaker as the pos- 
session is more or less recent, and as the other evidence tends to show 
it to be exclusive or otherwise. Ibid. 


8. Same—Instructions—Trials— When “recent possession” is relied upon 
to convict for larceny, on a Saturday night, and there is evidence that 
the goods were found on Sunday in a warehouse at the rear of a 
store of a partnership of which one defendant was a member, and 
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that a certain third person committed the theft at night with an uni- 
dentified person, under this and the further evidence of this case, it is 
Held that there was sufficient evidence for conviction; but, as there 
was evidence that the warehouse was readily accessible by others, and 
the store had been left in charge of a clerk, etc., it was reversible 
error for the trial judge to instruct the jury that the “recent posses- 
sion” of the goods in the warehouse raised the presumption of guilt 
of the defendant, a2 member of the firm. The guilt of the other part- 
ner was not involved in the case. Ibid. 


4, Larceny—Evidence—Triais—Questions for Jury—Where the evidence 
in a prosecution for larceny, tends to show that one of the defendants 
with an unidentified person, took the goods at night and carried them 
away with the cart and horse of his codefendant and put them in a 
warehouse, where they were found the next day: that the cart was 
driven to the house of the codefendant, where both of them were ¢a- 
rousing or drinking that night, ete., it is sufficient to sustain a ver- 
dict of conviction for them both. Jbdid. 


LEASE. See Landlord and Tenant, 1, 2; Trust and Trustees, 5, 6, 7; Trusts, 
2; Criminal Law, 7%. 


LETTERS. See Contracts, 11; Evidence, 29; Appeal and Error, 26. 
LIABILITY. See Contracts, 7; Principal and Agent, 1. 

LIENS. See Tax Deeds, 1. 

LIFE TENANT. See Estates, 5. 

LIMITATIONS. See Deeds and Conveyances, 4; Estates, 6, 9. 


LIMITATION OF ACTIONS. See Ejectment, 38: Pleadings, 2; Trusts, 8; 
Railroads, 6; Instruction, 16; Bills and Notes, 5. 





1. Limitation of Actions—Mortgages—Principal and Surety—Statutes.— 
Where sureties on a note join in a mortgage on land in which they 
with the maker of the note hold the fee, the fact that the three-year 
statute bars the note does not prevent the mortgagee from foreclos- 
ing, the statute applicable being ten years after forfeiture of the 
mortgage, or after the power of sale became absolute, or after the 
last payment made thereon. Revisal, sec. 391 (3). Jenkins v. Griffin, 
184. 


2, Same—Interpretation of Statutes—Prospective Effect —While formerly 
there was no bar to the execution of a power of sale contained in a 
mortgage of lands, mortgages then executed are made subject io the 
ten-year statute. Revisal, see. 311 (3), by Revisal, sec. 1044. Ibid. 


3. Limitation of Actions—Trusts—Slaves—Title—Possession—Reentry— 
Ouster.—Title to lands may be conveyed in trust to the use of those 
who may not lawfully hold it sui generis, and the statute cf limi- 
tations will not begin to run against the remainderman in a devise in 
trust for the support of certain named slaves for life, until the death 
of the last survivor of them in favor of their heirs or assigns; and 
were it otherwise it would require a reentry and ouster in order to 
set the statute in motion, the claimants being in possession under the 
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will. The date of the emancipation of slaves discussed by Crark, C.J. 
Shaw v. Ward, 192. 


4. Limitation of Actions—Color—Adverse Possession—Title—State.—KEvi- 
dence of necessary adverse possession and location of lands under 
color for thirty years is sufficient to take title out of the State; as, 
also, in this case, a grant from the State. Canter v. Chilton, 406. 


. Limitation of Actions—Adverse Possession—Partition—Color—Bounda- 
ries—Judgments-——Deeds and Conveyances.—An entry upon and tak- 
ing possession of lands under a judgment in partition proceedings 
constitute color of title, but it is necessary, in an action to recover 
lands, for the party thus claiming to introduce in evidence the petition 
or a description of the land thus entered; and where he has failed 
to do so and introduces a later and sufficient deed to show color, his 
adverse possession will only be considered from the later period. Ibid. 


eH 


6. Limitation of Actions—Adverse Possession—Color.—Where the only 
disputed question in an action to recover lands is the dividing line 
betweeen two adjoining owners, depending upon the location of a con- 
troverted corner, the question of adverse possession under color does 
not arise. Lbid. 


7. Limitation of Actions—New Promise—Statutes.—Revisal, sec. 371, does 
not change the character or quality of the acknowledgment or new 
promise theretofore required to repel the bar of the statute of limi- 
tations in an action on contract, except that the new promise should 
be “in some writing signed by the party to be charged.” Phillips v. 
Giles, 409. 


8. Same—Implication of Lauw--Promise to Pay.—-In order to revive a debt 
which is barred by the statute of limitations, there must be an ex- 
press unconditional promise to pay the same in writing or a written 
definite and unqualified acknowledgment of the debt as a subsisting 
obligation, signed by the debtor, etc., and from which the law will 
imply a promise to pay. Ibid. 


9. Same—Implication Repelled.—Where the debtor has by a signed writ- 
ten instrument, unqualifiedly and definitely acknowledged the debt as 

: his subsisting obligation, the law will imply a promise to pay it, and 
it is sufficient to repel the bar of the statute of limitations unless there 
is something in the writing to repel such implication. Jbdid. 


10. Same.—A paper-writing signed by a parent certifying that she owes her 
daughter a sum of money, in a stated amount, for moneys she had 
borrowed from her at various times, and stating the daughter was to 
have a certain sum of money from her estate, giving her reasons, is 
sufficiently definite to imply a promise to pay the amount of the debt, 
and as a new promise, to repel the bar of the statute of limitations. 
lbid. 


11. Limitation of Actions—Dccds and Conveyances—Tax Deeds—Posses- 
sion—Evidence—Husband and Wife—The right of action to recover 
lands under a tax deed is barred by the three-year statute of limita- 
tions; and where the evidence tends only to show that the wife was 
the purchaser and remained in possession with her husband, the 
owner, the latter of whom continued to exercise acts of ownership, 
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such possession does not, for its duration, suspend the operation of 
the statute or repel its bar to the wife’s action brought after a delay 
of more than three years from her acquisition of the tax deed. Jordan 
v. Simmons, 537. 

12. Limitation of Actions—Vendor and Purchaser— Consignment.— The 
statute of limitations began to run when the relationship between the 
parties became adverse, in an action by the vendor to recover for 
goods sold and delivered on consignment. Lucas v. Hardin, 719. 


LIQUIDATION. See Corporation, 8. 

LIVE STOCK. See Carriers of Goods, 3, 5; Carriers of Passengers, 1. 
LOCAL LAWS. See Constitutional Law, 5 

LOGGING ROADS. See Railroads, 1. 

LUMBER. See Insurance, 5. 

LUMBER ROADS. See Railroads, 4. 

MALICE. See Homicide, 8, 7. | 

MANDAMUS. See Drainage Districts, 2. 

MANSLAUGHTER. See Automobiles, 3; Homicide, 7. 
MANUFACTURE. See Spirituous Liquors, 1. 


MARRIAGE. See Deeds and Conveyances, 4; Alimony, 1. 
Marriage—Divorce—Residence-—Where the laws of another State re- 
quire that a party seeking a divorce, there must be a residence of 
twelve months preceding the commencement of the suit, he may not 
obtain a bona fide domicile there by remaining a few days or weeks, 
but spending practically all of his time in this State. 8. v. Herron, 754. 


MARRIAGE LICENSE. See Register of Deeds, 1. 


MASTER AND SERVANT. See Negligence, 4; Trials, 2% Commerce, 2. 43 
Railroads, 11. | 
1. Master and Servant—Employer and Employee—Pleadings — Negli- 
gence—Railroads—Demurrer Ore Tenus—Car Couplings—Where the 
complaint in an action to recover damages for a personal injury alleges 
that the defendant employer, an industrial enterprise, owned and 
operated cars on a railroaod siding, also so used by the railroad com- 
pany, and while coupling cars, in the course of his employment fur- 
nished with a defective coupler, the plaintiff was compelled to kick 
the coupling with his foot, which was caught by a splinter and 
crushed, when his position rendered it impossible for him to signal 
the engineer of the railroad company to stop, ete.: Held, contributory 
negligence does not appear as a matter of law, and a demurrer ore 
tenus on the ground that the complaint does not set out a cause of ac- 
tion is bad. Parks v. Tanning Co., 29. 


2. Master and Servant—Negligence—Evidence—Contributory Negligence— 
Assumption of Risks—Res Ipsa Loquitur.—Whoere the plaintiff sues to 


Or 
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recover damages for a personal injury caused by the alleged negli- 
gence of the defendant, and there is evidence tending to show that the 
injury was received while he was working, in the course of his em- 
ployment, at defendant’s planer of an old style, and that a safer ma- 
chine had been approved and in general use for a number of years, 
which is so constructed as to prevent the injury complained of, the 
questions of negligence, contributory negligence and assumption of 
risks are for the determination of the jury, under the rule of the 
prudent man. As to whether the doctrine of Res ipsa loquitur ap- 
plies to the facts of this case, Quaere? Lynch v. Dewey Bros., 152. 


3. Master and Servant—Employer and Employee—Duty of Master—Safe 
Place to Work—Evidence—N egligence—Accident.—The plaintiff, em- 
ployed to assist in loading slabs upon railroad cars, conveyed to him. 
for the purpose, upon a triangular “slide” 50 or 70 feet long, was in- 
jured by some of the slabs coming down the slide upon him unex- 
pectedly, and in his action to recover damages of his employer there 
was evidence in his behalf that it was caused by a defective or knotted 
rope, operating a “tipple,” used for the purpose of sending down the 
slabs when wanted for the purpose of loading: and in defendant’s 
behalf that the plaintiff had been instructed and knew how to operate 
the rope controlling the “tipple,” and that his injury was caused by 
his own negligence therein: Held, the court having properly charged 
the jury upon the law of negligence, contributory negligence, and the 
negligence of a fellow servant, the verdict in plaintiiff’s favor should 
be sustained under the rule that when a thing which causes injury 
is shown to be under the defendant’s management and the aecident 
would not ordinarily happen if proper care had been observed by 
him, it furnishes evidence of the defendant’s negligence in failing to 
exercise the care required of him. Cochran v. Mills Co., 169 N.C. 63, 
cited and applied. Brown v. Mfg. Co., 201. 


4. Master and Servant—Negligence—Assumption of Risks—Contributory 
Negligence-—Employer and Employee.—The doctrine of assumption of 
risks by the servant engaged in a dangerous employment arises by 
contract, and does not embrace an injury received through the negli- 
gence of the master in failing to perform a distinctive dutv that he 
owes to the servant therein engaged; and where through the negli- 
gence of a railroad company some of its box cars became loose and 
ran into its freight train, injuring the conductor thereon, evidence 
that the conductor was running his train without a headlight in vio- 
lation of a statute, riding at the time in a caboose car which he had 
placed in front of the locomotive, and might not have been injured if 
it had been properly placed in the train, bears on contributory negli- 
gence to be considered by the jury in diminution of the damages wn- 
der the Federal Employers’ Liability Act. Horton v. R. R., 472. 

5. Master and Servant—Negligence—Contributory Negligence—Statutes— 
Trespassers.—The conductor on a railroad train does not become a 
trespasser to whom the company owes no duty except to refrain from 
willful injury by running his train without a headlight in violation of 
a statute. Ibid. 
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6. Master and Servant—Federal Employers’ Liability Act—Damages—De- 
nendents—Issues—Statutes——In an action to recover damages under 
the Federal Employers’ Liability Act for the legal dependents of an 
employee suffering injury or death through the negligence of a rail- 
road company while engaged in interstate commerce at the time of 
such injury, each of the beneficiaries coming within its provisions is 
entitled to recover the pecuniary benefit he or she may have sustained 
from the negligent act, and issues as to the amount as to each, should 
be submitted to the jury. Our State Statutes, Revisal, secs. 59-60, 
relating to a recovery by a personal representative of the deceased fur 
a wrongful death, have no application. in re Stone, 1738 N.C. 208, 
cited and distinguished, and the dictum therein overruled. Ibid. 


7. Master and Servani—Federal Employers’ Liability Acit—Instructions—— 
Damages—Appeal and Error-—Upon the measure of damages to be 
awarded to the dependent children of an employee of a railroad com- 
pany, killed by the negligence of the company while he was engaged 
in interstate commerce, a charge is proper that the jury should award 
as to each such an amount as the deceased would reasonably be ex- 
pected under all the facts and circumstances in the case to have con- 
tributed to the maintenance and education of the child, the loss sus- 
tained being peculiarly its own and including a recovery for the loss 
of that care, counsel, training, and education which the child might, 
under the evidence, have received from the parent, and which only 
could be supplied by the services of another by compensation; and 
where it is necessarily implied from the language used, that it is lim- 
ited to the minority of such children, it will not be held cbjectionabie 
as not restricting the maintenance allowable to their minority. Ibid. 


8. Master and Servant—Emoployer and Employee—Federal Employer's 
Liability Act—Contributory Negligence—Evidence—Nonsuit—Trials. 
Contributory negligence is not a defense under the Employers’ Lia- 
bility Act, and evidence thereof may not be regarded upon motion to 
nonsuit upon the evidence. Davis v. R.R., 648. 

9, Master and Servant—Employer and Employee—Federal Employer's 
Liability Act—Damages—Contributory Negligence—Instructions.—An 
instruction to the jury for the admeasurement of damages under the 
Federal Employer’s Liability Act, where there is evidence of both 
negligence and contributory negligence, should follow the rule of pro- 
portion specified in the statute, or refer to the occasion for contrast- 
ing the negligence as a means of ascertaining what proportion of the 
full damages should be excluded from the recovery; and leaving it to 
the jury to determine otherwise the reasonableness of the deduction. 
is reversible error. Ibid. 


MATURITY. See Contracts, 15. 
MAYORS. See Public Officers, 6. 
MEASURE OF DAMAGES. See Railroads, 8. 





MEMORANDUM. See Mortgages, 11. 
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MENTAL ANGUISH. See Damages. 38; Telegraphs, 1, 5. 

Mental Anguish—-Negligence—Physical Injury.—Under allegations of the 
complaint in an action to recover damages for a physical injury caus- 
ed by defendant’s negligence, that plaintiff suffered certain serious in- 
juries, from which he continues to suffer, etc., “great pain and dis- 
tress,’ he may recover for actual suffering, both of mind and body, 
when they are the immediate and necessary consequence of the negli- 
gent injury. Hargis v. Power Co., 31. 

MENTAL CAPACITY. See Wills, 9, 12; Issues, 1; Deeds and Conveyances, 13. 
MENTAL DISEASE. See Deeds and Conveyances, 14. 

MERCHANDISE IN BULK. See Statutes, 3, 4. 

MINOR SON. See Automobiles, 2. 

MISAPPROPRIATION. See Trusts, 1; Appeal and Error, 6. 
MISDEMEANOR. See Criminal Law, 7. 

MISJOINDER. See Actions, 3; Demurrrer, 1. 

MISREPRESENTATION. See Contracts, 21. 

MISTRIALS. See Appeal and Error, 48. 

1. Mistrials—Murder—H omicide—Capital Felony—Jurors Withdrawn— 
Triai—Courts—In maintaining a fair and impartial trial, the court 
may withdraw a juror in the trial of a capital felony when it is nec- 
essary for exact justice to be done; and where a juror has, under a 
mnisunderstanding, told the solicitor, upon his examination, that he 
could convict in the first degree the prisoner upon trial for murder 
under circumstantial evidence, and after the jury had been impaneled 
he could not do so, and that it was his own fault that he had an- 
swered to the contrary, the court may withdraw a juror, enter a mis- 
trial, impaneled another jury, and proceed to try the prisoner. It is 
not required that the court should wait until the introduction of the 
evidence and then make a mistrial by withdrawing a juror. S. v. 
Cain, 825. 

2. Mistrial— Murder— Homicide— Capital Felony— Appeal and Error— 
Findings—Juror Withdrawn—Where a mistrial in a capital felony 
has been properly made by the court, by withdrawing a juror, and 
thereupon another and impartial trial has been given, objection on 


appeal that the prisoner has been deprived of his plea of former jeop- 
ardy is untenable. Ibid. 


MODIFICATION. See Alimony, 6; Drainage Districts, 4. 
MONEY ORDERS. See Telegraph, 3. 

MORTGAGEE. See Mortgages, 9, 15. 

MORTGAGEH’S DEED. See Mortgages, 6. 


MORTGAGES. See Ejectment, 2, 4; Costs, 3, 5. 6; Tenants in Common, 1, 2, 
8: Limitation of Actions, 1; Principal and Surety, 2: Bills and Notes, 6. 
1. Mortgages—Title-—Trusts.—A mortgage of lands conveys to the mort- 
gagee the legal title in trust for the security of his debt. Weathersbee 

©. Goodwin, 234. 
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2, Same—Default—Possession.—A mortgagee of lands, or his assignee, 
after default by the mortgagor, is entitled to the possession, but ac- 
countable to the latter for the rents and profits thereof. /bid. 


3. Mortgages—Powers—Sales—N otice—Statutes.—Revisal, sec. 641, as to 
notices of sales of land, is construed to apply to sales under fore- 
closure of a mortgage by order of court and other judicial sales, and 
not to such notice when sale is made under the power contained in 
the mortgage itself, leaving the parties free to contract with reference 
to the notice thereof. The dictum in Palmer v. Latham, 173 N.C. 61, 
that the requirements as to advertising are directory only, is over- 
ruled except in its application to execution sales. Hogan v. Utter, 338. 


4, Mortgages—Sales—Powers—n otice—Advertisement—Statutes.— Revis- 
al, sec. 641, requiring notice under mortgage, etc., for thirty days 
is by express terms prospective in effect and is amended by the Laws 
of 1909, ch. 705, prescribing publication in a newspaper “once a week 
for four weeks’: therefore it does not affect mortgages made prior 
thereto coming under the provisions of Revisal, sec. 1042, requiring 
that whether advertised in a newspaper or otherwise, the sale ‘‘shall 
be advertised by posting a notice at some conspicuous place at the 
eourthouse door,” ete., for twenty days, ete. Jenkins v. Griffin, 184. 


5. Mortgages—Sales—Powers—Eaecution of Presumptions.—W hile powers 
of sale under mortgage are closely scrutinized by the courts and held 
to the letter of the contract, the law presumes the regularity of the 
sale in the execution of such powers and places the burden of proof 
on the party claiming a failure of proper notice or advertisement to 
show it. Ibid. 


6. Same—Mortgagee’s Deed—Recitals—Presumptions—Statutes—A recit- 
al in the mortgagee’s deed to lands that the sale was duly advertised is 
prima facie evidence of its correctness; and Held, in this case, an 
advertisement of the sale under the power of the mortgage for thirty 
days at the courthouse door and three other public places, and a pub- 
lication in a newspaper of four weeks, was a sufficient compliance 
with a provision in the mortgage requiring advertisement for “thirty 
days, or as the law directs.” Ibid. 


%. Mortgages, Chattel—Real Hstate—Lands.—A written instrument cre- 
ating a lien on crops to be raised on adequately described lands, to 
secure advancements made, with provision that should the crops be 
insufficient “‘said paper is to be considered a mortgage on his lands”; 
Held, the writing creates a lien on the land itself for the amount 
found to be due and unpaid, after the application of the proceeds of 
sale of the crops, and enforcible by judgment of foreclosure. As to 
whether the writing is an equitable or legal mortgage, Quare? Semble, 
the latter. Ely v. Norman, 294. 

8. Mortgages—Original Parties—Registration—Junior Mortgages—Priori- 
ties——Distribution.—Where a paper-writing has the effect of a mort- 
gage on lands, the question of proper registration as between the 
original parties is immaterial, but becomes necessary for considera- 
tion when a junior mortgagee under a registered mortgage is made a 
party to the action, and the question of priorities has arisen in the 
distribution of the proceeds of the sale. Ibid. 
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9. 


10. 


aos 


13. 


14, 


15. 


16. 


ike 


Mortgages—Tenants in Common—Division of Lands—fForeclosure-- 
Rights of Mortgagee—Rights of Purchaser.—Where a mortgagee selis 
lands under the power contained in the mortgage given by tenants in 
common, without suggestion of fraud or irregularity, the fact that 
subsequent to the execution of the mortgage and before the sale the 
mortgagors served the cotenancy by dividing the lands in no wise 
affects the rights of the mortgagee to his lien upon the whole land or 
that of the purchaser to receive his deed upon paying the amount of 
his bid. Everhart v. Adderton, 408. 


Mortgages—Foreclosure—Sales for Cash—Payment—Rights of Mortga- 
gors.—Where, according to the terms of the mortgage, the lands have 
been advertised and sold for cash, the fact that the mortgagee did not 
require the purchaser to pay his bid for nineteen days cannot, alone, 
advantage the mortgagor in his endeavor to set aside the sale, Ibid. 


Mortgages— Foreclosure— Auctioneer— Memorandum— Contracts— 
Rights of Purchaser.—The purchaser at a sale under foreclosure un- 
der the power conferred in a mortgage of lands may enforce the con- 
tract and demand his deed upon payment of his bid after the auction- 
eer has signed the memorandum thereof. Ibid. 


2. Mortgages—Foreclosure—Purchaser—M ortgagee.—The principle for- 


bidding a mortgagee to buy in the lands subject to his mortgage has 
no application to a mortgagor’s becoming the purchaser at the sale, in 
the former instance the mortgage remaining notwithstanding the sales 
thereunder. Ibid. 


Mortgages—Purchases by Mortgagee—Fraud—Presumptions—Burden 
of proof—Issues—Pleadings—Where the mortgagee takes by abso- 
lute deed a part of the mortgaged land from his mortgagor, fraud or 
duress is prima facie presumed, and in the latter’s suit to redeem the 
mortgagee must allege and show that he paid full price and without 
oppression, and upon his failure to do so no issue as to such matter 
is raised. Cole v. Boyd, 555. 


Mortgages—Purchase by Mortgagee—Registration—Vendor of| Mortga- 
gee.—A purchaser for full value after registration of the mortgage 
from a mortgagee who has since taken an absolute deed from his 
mortgagor acquires no superior right to the land than his grantee had. 
Tbid. 


Mortgages—Mortgagee—Outstanding Title—Additional Security.—An 
outstanding title to lands afterwards acquired by the mortgagee is 
only an additional security to the mortgage debt. I[bdid. 


Mortgages—Bills of Sale-——A paper-writing conveying personal prop- 
erty, reciting that it is to better secure the payment of a debt, and 
upon its payment to be satisfied in the same manner as deeds may be 
canceled at law, though called a bill of sale by the creditor, is in 
effect a mortgage, and will be so regarded. Sumner v. Lumber Co., 
657. 


Mortgages—Personal Property—Registration—Attachment, — A mort- 
gage of personal property made to a nonresident must be registered 
in the county where the property is situated to have priority over the 
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rights of attaching creditors of the mortgagor. Hornthal v. Burwell, 
109 N.C. 10, is cited and distinguished. Jbid. 


18, Mortgages—Parol Evidence—Appeal and Error——-Where a chattel mort- 
gage has been introduced in evidence in a controversy to determine 
the rights of the mortgagee and attaching creditors, the exclusion of 
testimony in mortgagee’s behalf tending to show that the parties in- 
tended the writing to be a mortgage, is harmless and not to the mort- 
gagee’s prejudice. Ibid. 


19. Same—H earsay—O pinion.—Testimony of a witness as to a conversation 
between himself and the mortgagee relating to a paper-writing put in 
evidence and appearing upon its face to be a mortgage, if otherwise 
competent, is hearsay and incompetent as substantive evidence, as is 
also the opinion of the witness as to the effect of the transaction. 
Ibid. 


20. Mortgages—Attachment—Priorities——The owner of an improperly reg- 
istered mortgage of personal property in his possession holds it sub- 
ject to the prior claims raising under attachment of the mortgagor’s 
creditors. Ibid. 


MORTGAGOR. See Mortgages, 10. 


MOTIONS. See Appeal and Error, 3, 5, 8, 9, 83, 40; Judgment, 1, 8: Alimony, 
6; Removal of Causes, 2; Pleadings, 7, 9, 12; Homestead, 1. 


MOTION TO QUASH. See Criminal Law, 15. 
MOTIVE. See Homicide, 18. 


MUNICIPAL CORPORATIONS. See Statutes, 1; Courts, 1; Constitutional 
Law, 1, 6; Public Officers, 1, 2, 4, 6; Street Railways, 1, 3. 


1. Municipal Corporations—Cities and Towns—Election—Voting Places— 
Booths.—Where it is admitted that no voter had been interfered with 
or prevented from voting a free ballot at a municipal election to 
change the charter it becomes immaterial that no place had been pro- 
vided with booths in which the voters could retire to prepare their 
ballots. Taylor v. Greensboro, 428. 


2. Municipal Corporations—Cities and Towns—Charter—-Amendments— 
Education—Taxration—Coordinate Government—An amendment by 
referendum made to a city charter under ordinance passed in pur- 
suance of chapter 136, Public Laws 1917, and of the recent constitu- 
tional amendments creating a board of edueation with power to ascer- 
tain and certify the necessary amount of a tax necessary to maintain 
the schools to be levied by the town commissioners, does not create 
a separate and unrelated corporation, but a coordinate branch of the 
city government under the express and valid legislative power con- 
ferred. Ibid. 


8. Municipal Corporations—Cities and Towns—Charter—Amendments—- 
Ballots—Elections.—Where the question of amending a city charter in 
several respects are, under a valid ordinance, submitted to its voters 
upon ballots expressing the choice of the voter as either for or against 
the amendment, the forms of the ballots are sufficient. Bank v. Win- 
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ston, 158 N.C. 512, cited and distinguished. Semble, the method of 
submitting the question is regulated by the Legislature and not re- 
stricted by the Constitution. Ibid. 


4, Minicipal Corporations—Cities and Towns—Bond Issues—Electric 


Lights— Water-works— Sewerage— Discretionary Powers— Repeal.— 
Where the rights of third parties have not supervened, a present 
board of aldermen of an incorporated town, within their discretion, 
may revoke the action of a preceding board thereof, differently con- 
stituted calling for a valid issuance of bonds for an electric light, 
water-works and sewerage system, which discretion the courts may 
not supervise. Lucas v. Belhaven, 124. 


5. Municipal Corporations— Cities and Towns— Public Improvements— 


=r) 


Bonds— Contracts— Condition Precedent— Injunction. Where a 
former board of aldermen of an incorporated town have passed resolu- 
tions for a bond issue for electric light, water-works, etc., systems, 
and have entered into a contract for their erection upon conditions 
that the bonds bring par, and pending an injunction against the action 
of the board its attorney delivers the bonds to purchasers thereof and 
allows, under his instructions, damages to the purchasers of $2,775 
and expenses, ete.: Held, the contract for the erection of the various 
systems is unenforcible for failure of the conditions under which it 
was entered into and the pendency of the restraining order. Ibid. 


. Municipal Corporations—Fire Reguiations—Ordinances.—An ordinance 


regulating the speed of street cars therein outside of the fire limits, 
requiring them to stop for the passage of fire engines going to a fire, 
ete., giving the firemen thereon the right of way upon the streets, etc., 
is a yalid one. Spittle v. R. #., 498. 


7. Municipal Corporations—Cities and Touns—Streets and Sidewalks— 


Surface Waters—Negligent Construction—Damages—N egligence.—A 
municipal corporation is not ordinarily responsible in damages for 
the increase of water upon an abutting owner in regard to the flow 
and disposal of surface water incident to the grading and pavements 
of its streets, acting in pursuance of legislative authority, unless there 
has been negligence on its part which caused the damages complained 
of. Youmans v. Hendersonville, 574. 


8. Same—Dedication of Streets—Powers Conferred.—The right of a mu- 


nicipality to change the grade of its streets and improve them ac- 
cording to modern and generally approved methods passes to the 
municipality in the original dedication and may be exercised by its 
authorities as the good of the public may require, subjeet to the con- 
dition that it be exercised with proper skill and caution; and if, ina 
given case, or as it may affect the property of some abutting owner, 
there is a breach of duty in this respect causing damage, the munici- 
pality may be held responsible. Ibid. 


9, Municipal Corporations—Cities and Towns—Surface Waters—Negli- 


31—175 


gence—Damages—Compensation.—_While municipal corporations may 
ordinarily pave and grade their streets without liability for an in- 
crease of surface water naturally falling on the lands of a private 
owner, where the work is properly done, they are not allowed, from 
this or other cause, to concentrate and gather such water into arti- 
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'. ficial drains and throw them on the lands of an individual owner in 
- such manner and volume as to cause substantial injury to same with- 
out making adequate provisions for its proper outflow, unless com- 
pensation is made, and for a breach of duty in this respect an action 
will lie against them. Ibid. 


10. Municipal Corporations——Cities and Towns—Surface Waters—Drains— 
Connecting Pipes—Liability—Storms.—kIin this action against a mu- 
nicipality for concentrating the surface water in grading and paving 
its street upon the land of an abutting owner to his damage, there 
was evidence tending to show that the city had placed a subsurface 
drain on the plaintiff’s land, running beneath his dwelling, insufficient 
to carry off the water, and on the other hand that the injury was 
solely caused by insufficient and improperly laid connecting drain 
pipes placed by the plaintiff to carry off the water from his remain- 
ing land. The damages sought were caused by the rising of water in 
plaintiff’s dwelling, ete.: Held, the defendant’s liability depended 
chiefiy upon whether the injuries sustained were likely to result and 
did result under and from defendant’s negligence in placing an in- 
sufficient substance drain pipe, under the conditions presented, with 
regard to whether the defendant had made adequate provision for 
the surface water under all ordinary rains and storms likely to occur, 
or whether the injuries complained of were entirely caused by plain- 
tiff’s own default in negligently laying his connecting drains. Ibid. 


11. Municipal Corporations—Cities and Towns—Surface Waters—Negli- 
gence—Measure of Damages.—Where a municipal corporation is liable 
in damages to the land of an owner abutting upon the street, caused 
by its negligence in failing to provide a sufficient drain to carry off 
the surface waters, a recovery may be had of such as may have di- 
rectly resulted from the defendant’s wrong, and all consequential 
damages which could reasonably be expected to occur, and did oceur, 
under the conditions existing at the time. Ibid. 


12, Municipal Corporations—Surface Waters—N egligence—Damages—Duty 
to Minimize—Where a municipality has damaged the land of an abut- 
ting owner upon the street by reason of its failure to construct an 
adequate drain pipe to carry off the surface waters from the street, 
such owner is not required to minimize his damages by running a 
eounter drain, or incur substantial expense in the protection of his 
property when it is largely experimental in its nature and might 
result in incurring. liability to a lower DEQDETEHON: i bid. . 


MUNICIPAL LIMITS. See School Districts, 1. 


MUNICIPALITIES. | 

 Municipalities—Cities and Towns—Charter—Amendments—Ballots—Elec- 
tions—Schools—Taxation.—Cpon a referendum by valid town ordi- 

nance to ascertain by ballot the will of the voters upon the question 

_ of an amendment to the charter to create a school board and increase 

. the minimum rate of taxation for school purposes, the result in favor 

of the amendment will not be declared void because the ballots were 

small rectangular papers of two kinds, upon: one being printed “For © 

the proposed amendment to the city charter,” and upon the other _ 
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“Against the proposed amendment to the city charter,” the regula- 
tion in the existing charter as to the kind of ballot to be used being 
directory only. Taylor v. Greensboro, 423, 


MURDER. See Homicide, 1, 7, 12, 14; Mistrials, 1, 2. 
NECESSARY EXPENSES. See Drainage Districts, 2. 


NEGLIGENCE. See Master and Servant, 1, 2, 3, 4, 8, 9; Mental Anguish, 1; 
Contracts, 6, 8, 10; Railroads, 1, 2, 4, 5, 9, 10, 11, 12, 18, 14; Principal 
and Agent, L; Instructions, 3, 10, 11, 18, 14; Automobiles, 1, 2, 3, 4; 
Trials, 2; Judgments, 5; Trespass, 1; Street Railways, 1, 3; Damages, 
3; Pleadings, 12; Telegraphs, 3; Municipal Corporations, 7, 9, 14, 12; 
Carriers of Goods, 3, 4, 5; Carriers of Passengers, 1; Appeal and Error, 
29; Physicians, 1. 


1. Negligence—Imminent Peril—Contributory Negligence.—Where one is 
employed in a tent on a mountainside as a blacksmith with other em- 
ployees of defendant cutting trees thereon, and the evidence shows 
that one of these trees came down and a broken limb pierced the tent, 
broke the anvil, and another employee therein across from the anvil, 
which was in the way of plaintiff, safely escaped by running; that 
a limb struck the ground at a place from which the plaintiff had 
jumped; that he only received warning when the tree was a distance 
of about 20 feet, and that he was running away so fast he could not 
turn, and his impetus carried him over a railroad dump, which caused 
the injury: Semble, the plaintiff, under such circumstances, could 
not be considered guilty of contributory negligence, Hargis v. Power 
Co., 31. 


2, Same—Rule of Prudent Man—Instructions—A charge of the judge to 
the jury must be construed as a whole, and, if so construed, it is a 
correct statement of the law applicable to the evidence arising under 
the pleadings, it will not be held as erroneous because unconnected 
fragments thereof, taken separately, may appear to be erroneous; and 
where exception is taken to a fragment of the charge, because of the 
judge’s failure to charge the rule of the prudent man, this fragment 
will be construed with a preceding action, with which it is connected, 
and which states the rule of law contended for by the appellant. Ibid. 


3. Negligence—Measure of Damages.—The rule for the measure of dam- 
ages for a personal injury negligently inflicted was correctly charged 
by the judge to the jury under the decisions of Wallace v. R. R., 104 
N.C, 442; Rushing v. R. R., 149 N.C. 162. Ibid. 


4, Negligence—Legal Duty—Act of God—Railroads—Cars as Dwelling— 
Storms—Master and Servant.—A railroad company which has per- 
miited an employee the use of its box cars at a siding as a residence 
for himself and family owes him no legal duty to have the cars moved 
to a place of safety upon the approach of a storm which floods the 
cars with water and destroys his household effects, and consequently 
is not liable for damages, they being caused by the act of God, for 
which the company is not responsible. Matthews v. R. R., 35. 


5. Negligence—Personal Injury—Physician—Duiy of. Servant.—The plain- 
tiff cannot recover for his pain and suffering solely caused by his 


964 ANALYTICAL INDEX. [175 


NEGLIGENCE—Continued. 


own neglect to call in a physician or his inattention to the wound, in 
his action to recover damages for a personal injury. The charge of 
the court in this case is approved. Brown v. Mfg. Co.,, 201. 


6. Negligence— Evidence— Explosives— OChildren— Infants—Trials—wNon- 
suit —Evidence in this case that defendant used blasting caps and ex- 
plosives in its business, kept in an unenclosed and open and readily 
accessible house, exposed to view on a short pathway leading from a 
public road and near a village of from 100 to 150 people; and around 
which children were known to play, and that one of them, a lad of 
seven years, entered the open door of the unguarded house, took 
several of the caps from an open case without knowing of their na- 
ture or dangerous character, which exploded in his hand while he 
was exposing them to a fire at his home and injured him, is sufficient 
upon the issue of defendant’s actionable negligence. Barnett v. Cot- 
ton Mills, 167 N.C. 580, cited and applied. Krachanake v. Mfg. Co., 
436. 


7. Negligence—Rule of the Prudent Man—Breach of Duty—Negligence is 
the absence of that care which under the circumstances should be 
exercised as a duty to another under the rule of the ordinarily pru- 
dent man. Lea wv. Utilities Co., 459. 


8. Same—Railways—Instructions—Trials—A ppeal and Hrror.—-Where the 
evidence is conflicting as to whether the motorman on defendant’s 
street car should have seen the plaintiiff’s danger in crossing the 
track in a buggy in front of the moving car in time to have slowed or 
stopped the car, and avoid the injury complained of, the defendant’s 
liability does not solely depend upon whether its motorman should 
have perceived the plaintiff’s danger, under the rule, but also upon 
whether he then should have stopped it, under the existing circum- 
stances, in time, by the exercise of ordinary care, to have prevented 
the injury; and an instruction that does not present this latter phase 
of negligence when it arises under the By Iceec is Teversible error. 
Ibid. 


9. Negligence—Prozximate Cause.—Negligence, to be actionable, must be 
the proximate cause of the injury complained of, or the cause that 
produced the result in continued sequence, without which it would 
not have occurred, and one from which any man of ordinary pru- 
dence could have foreseen that such result was probable under the 
facts as they existed. Ramsbottom v. R. R., 38 N.C. 51, cited and 
applied. Ibid. 


10. Negligence—Provimate jae Bara of Proof-—Trials—The burden 
of proof is on the plaintiff to show that the injury complained of was 
the proximate cause of defendant’s negligence, we is ordinarily a 
question for the jury. Ibid. 

11. Same—Insiructions—Trials—Street Railways—Railroads—Appeal and 
Error—Where the defendant’s actionable negligence depends upon 
whether its motorman on its moving street car should have seen the 
plaintiff’s danger in crossing its track in a buggy in time to have 
stopped the car and avoid the injury complained of, an instruction 
to answer the issue of negligence in the affirmative if the motorman 
should have seen the danger, under the rule of the prudent man, 
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leaves out the question of proximate cause from the jury’s considera- 
tion, and is reversible error. Ibid. 


12, Negligence—Evidence: Corroborative; Contradictory—Subsequenit Re- 
pair.—Where damages are sought in an action by an employee against 
his employer for the latter’s negligence in leaving a hole in a con- 
crete floor with spikes in it, where plaintiff was required to work, and 
which caused the injury complained of, and there is conflicting evi- 
dence as to whether such condition existed at the time, it is compe- 
tent in contradiction of the defendant’s evidence and in corroboration 
of the plaintiff to show that the defect had since been remedied, 
though incompetent as substantive evidence of the negligence alleged. 
Muse v. Motor Co., 466. 


13. Negligence—Fires—E vidence—Trials—Questions for Jury.— Evidence 
tending to show that the defendant independently operated a logging 
road, and that fire was set out to the damage of plaintiff by defend- 
ant’s skidder having no spark arrester or other protection against fire 
where inflammable matter had collected, and where sparks had fallen 
from the skidder and ignited, communicating to the plaintiff’s prop- 
erty, is sufficient to take the case to the jury upon the question of 
defendant’s actionable negligence. Walls v. Spruce Co., 662. 

14, Negligence—Reckless Shooting—Towns—-Ordinances.—A person, while 
shooting sparrows with a 27 Winchester rifie in a town, who inad- 
yertently shoots through a window in the toilet of a hotel 60 yards 
distanct is guilty of such conduct as makes it proper to submit to a 
jury the question of his liability in damages to a person he has thus 
injured, without the necessity of an ordinance prohibiting shooting 
within the town. Townsend v. McCullum, 698. 


NEGOTIABLE INSTRUMENTS. See Bills and Notes, 1, 3, 5, 7; Carriers of 
Goods, 2. 

NEPHEWS. See Estates, §. 

NEW PROMISE. See Contracts, 16; Limitation of Actions, 7; Instructions, 

«16, | 

NEXT FRIEND. See War, 2. 

NONRESIDENTS. See Attachment, 1; Costs, 9. 

NONSUIT. See Torts, 2; Estoppel, 1; Evidence, 7; Principal and Agent, 2; 
Judgments, 3; Trials, 1; Railroads, 4, 11, 12; Automobiles, 1; Negli- 
gence, 6; Commerce, 3; Master and Servant, 8; Criminal Law, 12. 


Nonsutt—Evidence—Trials.—On a motion for nonsuit, consideration may 
be given only to facts and legitimate inferences therefrom which 
tends to support the plaintiff's claim. Avery v. Palmer, 378. 


NOTATIONS. See Evidence, 22. 


NOTICE. See Attorney and Client, 4: Mortgages, 3, 4; Contracts, 15; Trusts, 
8; Corporations, 4; Estoppel, 2; Bills and Notes, 3, 7; Constitutional Law, 
10; Railroads, 14. 


OATH. See Evidence, 15. 
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OBJECTIONS AND EXCEPTIONS. See Instructions, 6, 22; Appeal and 
Error, 15, 25, 27, 32, 35, 48; Pleadings, 14. 


OBSTRUCTIONS. See Appeal and Error, 34. 

OFFER. See Vendor and Purchaser, 2; Contracts, 17. 
OFFER AND ACCEPTANCE. See Contracts, 19. 
OFFICERS. See Corporation, 9; Homicide, 7. 
OFFICES. See Constitutional Law, 13, 14. 
OMISSION. See Instructions, 8. 


OPINION. See Wills, 9; Courts, 2; Appeal and Error, 24; Mortgages, 19; In- 
structions, 25. 


OPTION. See Landlord and Tenant, 1; Justices of the Peace, 1; Instructions, 
8: Contracts, 17, 18. 


ORDERS. See Judgments, 9. 


ORDINANCES. See Street Railways, 3; Municipal Corporations, 6; Negli- 
gence, 14. 


OUSTER. See Limitation of Actions, 3. 
OWNERSHIP. See Automobiles, 2. 


PARENT AND CHILD. See Appeal and Error, 14. 


1. Parent and Child—Custody of Child.—The prima facie right of parents 
to the care and custody of their infant children is a natural and sub- 
stantive one which will not be interfered with by the courts unless 
the good of the child clearly requires it, Atkinson v. Downing, 244, 


2. Same—Child’s Welfare.—While this parental right is fully recognized 
in this State, it is further held that the welfare of the child is also 
entitled to full consideration and on especial facts may become con- 
trolling in the disposition of its custody. Jbid. 


5. Same—Habeas Corpus.—It appearing in the present case that a female 
child, now 11 years of age, has been in the care and custody of her 
grandparent since the death of her mother, four years ago and more; 
that said grandparent is amply able to take care of her, and that he 
has done so affectionately and properly; that she has a secure and 
comfortabie home with desirable neighbors and associates; that the 
father, the petitioner, though spoken of as a man of good character, 
could not and was not circumstanced to give the child the same de- 
pendable advantages of education and religious training and environ- 
ment necessary to the child’s welfare, the judgment of the Superior 
Court awarding the child to the custody of the grandparent will not 
be disturbed on appeal. Ibid. 


PAROL AGREEMENT. See Contracts, 14, 15, 16. 
PAROL TRUSTS. See Trusts and Trustees, 1. 


PARTIAL RECOVERY. See Injunction, 1. 
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PARTICEPS CRIMINIS. See Criminal Law, 7. 


PARTIES. See Action, 2; Mortgages, 8; Corporations, 8, 15; Demurrer, 1. 
Parties—Guardian ad Litem—Representation—Supreme Court—Appoint- 


ment—Statutes.—Where a construction of a will by the court is sought 
and it appears that certain of the minors in interest had been served 
with process but inadvertently a guardian ad litem had not been ap- 
pointed; and it appears that their rights had been thoroughly consid- 
ered and determined in the Superior Court and presented on appeal, 
and there are no issuable facts involved, the case will not necessarily 
be remanded for the appointment of a guardian ad litem and the Su- 
preme Court may appoint one under authority of Pell’s Revisal, sec. 
1545, Perry v. Perry, 144. 


PARTITION. See Limitation of Actions, 5. 


PARTNERSHIP. See Attorney and Client, 2; Judgment, 1; Trusts, 1. 
Partnership— Individual Liability Insolvency— Exemptions-— Consent— 


Creditors—Ezoneration—Each member of a partnership is individ- 
ually liable for partnership debts, with the right to have the firm’s 
assets applied thereto in exoneration; and, in case of insolvency, 
neither member of the firm may claim his personal property exemp- 
tion therefrom, without the consent of the other; and this principle 
applies in exoneration of the retiring partner, and for the benefit of 
the firm’s creditors, when the continuing partner has bought out the 
other upon condition that he shall assume the indebtedness and pay 
them out of the assets of the partnership. Farmer v. Head, 273. 


PAYMENT. See Vendor and Purchaser, 1; Costs, 4: Torts, 1, 3; Insurance, 
2; Corporations, 12; Mortgagees, 10; Principal and Surety, 4; Judgment, 


10; 


Contracts, 29. 


PECUNIARY INTERESTS. See Public Officers, 3. 
PENALTY. See Register of Deeds, 2. 


PERIL. See Negligence, 1. 


PERSONAL INJURY. See Damages, 11; Negligence, 5. 


PETITION. See Drainage Districts, 5; Removal of Causes, 5, 7; Roads and 
Highways, 4. 


PHOTOGRAPHS. See Spirituous Liquors, 3. 
PHYSICAL INJURY. See Mentai Anguish, 1. 


PHYSICIANS. See Evidence, 8; Negligence, 5. 
Negligence— Physicians— Hospitals— Evidence— Trials— Questions for 


Jury.—In an action by the husband to recover damages for the death 
of his wife alleged to have been caused by the negligence of defendant 
in failing to provide a suitable room for her while under treatment 
at his hospital, there was evidence tending to show that her health 
was good when she was taken there, except for injuries received in 
an automobile accident, and fhat on two or more occasions during a 
severe rainstorm the rain beat in through an improperly constructed 
window, so that it stood upon the floor of the room from which it 
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was soon removed, and that a cold to the patient at once resulted, 
followed by pneumonia, from which she died: Held, under this and 
the other evidence in the case, it was proper to submit the issue of 
defendant’s actionable negligence to the jury. Bailey v. Long, 687. 


PLATS. See Deeds and Conveyances, 9. 


PLEADINGS. See Master and Servant, 1; Contracts, 3; Fertilizers, 2; 
Courts, 1; Attorney and Client, 6; Evidence, 11, 26; Verdict, 1; Drainage 
Districts, 3; Judgments, 7; Removal of Causes, 2, 3; Insurance, 6, 7; Mort- 
gages, 13; Schools, 3; Demurrer, 1. 


1. Pleadings—Amendmenis—Cause of Action—Where negligence is al- 
leged in an action for damages against a railroad company and its 
contractor for injury to plaintiff while engaged in building a bridge, 
that the place provided for the employee to work was insecure by rea- 
son of a,scantling used in the construction of the bridge, where plain- 
tiff was at work, having been nearly sawed in two, and therefore 
weak, it is within the discretion of the trial judge to permit an 
amendment, in conformity with defendants’ evidence, that the weak- 
ness of the plank was caused by a kKnot-hole therein, such amend- 
ment not constituting a new cause of action. Gadsden v. Crafts, 358. 


2. Same—Limitation of Actions.—Where such an amendment to the com- 
plaint is properly allowed by the trial judge, in his discretion, it re- 
lates back to the commencement of the action, and prevents the bar 
of the statute of limitations if the action was originally brought in 
time. Ibid. 


3. Pleadings—Admissions—Delivery—Evidence—Deeds and Conveyances. 
Where declarations are relied on in an action to recover lands to show 
that a deed to lands had not been delivered, and the pleadings and 
admissions show that the deed was delivered; Semble, it is not open 
to a party on the trial to deny its. delivery. Roe v. Journegan, 262. . 


4, Pleadings—Evidence—V ariance—Statutes.—An objection to a variance 
between the allegations of the pleadings and the proof, when preju- 
dicial and misleading, etc., should be taken in apt time, under the 
provisions of Revisal, secs. 515, 516. Patterson v. Lumber Co., 90. — 


5. Pleadings—V erdict—Amendments—Court’s Discretion—Appeal and Er- 
ror.—It is within the discretion of the trial judge to allow, after ver- 
dict, amendments to the complaint in accordance with the evidence, 
when no change in the cause of action has been made, and in the ab- 
sence of abuse of this discretion, no appeal therefrom will lie. Re- 
visal, sees. 505, 507. Ibid. 


6. Pleadings—Amendments—Presumptions—A ppeal and Error.—The trial 
judge will be presumed to have found the facts necessary to support 
his order allowing an amendment to pleading, when no facts are stat- 
ed. in the record. Ibid. 


7. Pleadings— Indefiniteness— Motions— Courts—Discretion—Statutes.— 
Where the complaint alleges that the defendant railroad company’s 
locomotive, on or about a given day, negligently set out fire to the 
damage of plaintiff’s land, and on defendant’s motion to make the 
complaint more certain and definite, Revisal, sec. 496, the court orders 
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that, within a fixed time, the complaint show “as near as practicable 
the hour and the direction of the train or trains’; Held, the plain- 
tiff’s objection to the order is addressed to the sound discretion of 
the trial judge, the exercise of which is not reviewable on appeal in 
the absence of its abuse. Bristol v. R. R., 509. 


8. Same—Appeal and Error.—Where a. party has improvidently appealed 
from an order to make his pleading more definite and certain (Revi- 
sal, sec. 496) and has not addressed his objection to the sound disere- 
tion of the trial judge, based on his inability to comply, he may yet 
do so after the case has been remanded by the Supreme Court. Ibid. 


9. Pleadings—Indefiniteness—Motions— Certainty— Bili of Particulars— 
Statutes.—Where the complaint sets out neither a defective cause of 
action, nor a defective statement of a cause of action, but an uncer- 
tain or indefinite statement of a cause of action, it can only be cor- 
rected by a motion to make the pleadings more definite (Revisal, sec. 
496), or by application for a bill of particulars, Revisal, sec, 494. Ibid. 


10. Pleadings—Demurrer—Carrier of Goods—Bills oft Lading—Receipt of 
Goods.—Where a bank sues a carrier to recover on a bill of lading 
attached to a draft it had discounted, and the complaint alleges that 
the draft had been returned unpaid, that the plaintiff was informed 
and believed that the carrier did not receive the goods: Held, a de- 
murrer was good. Bank v. R. R., 415. 


11. Pleadings—Interpretation—Liberal Construction.—Pleadings are liber- 
ally construed, and where it is apparent from the whole pleading that 
the complaint alleges a good cause of action, it will be sustained. Re- 
visal, sec. 495. Blackmore v. Winders, 144 N.C. 215, cited and ap- 
plied. Muse v. Motor Co., 466. 


12. Pleadings—Indefiniteness—M otions—Demurrer.—Objection that a com- 
plaint is too indefinite in its allegations as to a cause of action should 
be taken by motion that it be made more certain, and not by demur- 
rer. Ibid. 


13. Pleadings—N egligence—Effect—Statutes—It is not necessary for the 
plaintiff to enumerate all of the particulars of the general damages 
alleged to have been caused by the negligent act of the defendant, in 
order to recover for them. Conrad v. Shuford, 174 N.C. 719, cited 
and applied. Ibid. 


14. Pleadings—Evidence—Scope—Amendments—A ppeal and Hrror—Objec- 
tions and Baceptions—Statutes—Where the allegations of the com- 
plaint are sufficiently broad under a liberal construction to include 
within their scope the evidence objected to, it will not be considered 
as a variance, and where there is a variance the objecting party must 
proceed under the statute, and if the trial judge may order an amend- 
ment, and if the proper course is not pursued, the variance will be 
deemed immaterial on appeal. Revisal, sees. 515-516. Ibid. 


PLEAS. See Criminal Law, 15. 
PLEAS IN BAR. See Actions, 1. 
POLICE. POWERS. See Statutes, 3. 
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POLICIES. See Insurance, 3, 4, 8; Fraternal Orders, 3. 


POSSESSION. See Bailment, 1; Mortgages, 2; Ejectment, 4: Assignment for 
Benefit of Creditors, 3; Gifts, 1; Limitation of Actions, 3, 11; Intoxicat- 
ing Liquors, 1. 


POWERS. See Mortgages, 3, 4, 5; Wills, 23; Contempt, 1. 

POWERS OF SALE. See Wills, 21. 

PRAYERS FOR INSTRUCTIONS. See Instructions, 10, 11, 12. 
PREFERENCE. See Assignments for Benefit of Creditors, 2; Corporations, 9. 
PREJUDICES. See Appeal and Error, 42; Courts, 6. ~ 

PREMEDITATION. See Homicide, 9. 

PRESIDING OFFICERS. See Public Officers, 2, 4. 


PRESUMPTIONS. See Evidence, 9: Mortgages, 5, 6, 18; Deeds and Convey- 
ances, 8, 11; Pleadings, 6; Public Officers, 8; Appeal and Error, 22, 23; 
Homicide, 3, 7; Intoxicating Liquors, 1; Larceny, 1. 


PRIMA FACIE CASE. See Trusts, 1; Attorney and Client, 4; Railroads, 2; 
Intoxieating Liquors, 1. 


PRINCIPAL AND AGENT. See Bills and Notes, 1; Contracts, 9; Automo- 
biles, 1, 2; Evidence, 21, 82; Fraud, 1; Constitutional Law, 9; Counties, 


© 


1; Carriers of Goods, 1; Telegraphs, 3. 

1. Principal and Agent—Negligence—Liability to Third Persons—Relative 
Liability—Judgment Against Agent.—Both the principal and agent 
are jointly and severally liable to an employee of the latter for inju- 
ries caused by the latter’s negligence, the liability of the former being 
secondary ; and where the agent has been sued alone, the principal is 
not bound by the judgment obtained; especially is this true when the 
agent has expressly indemnified his principal against such loss. The 
relative rights of and remedies against joint tort feasors discussed 
and applied by WALKER, J. Gadsden v. Crafts, 359. 

2. Same—Nonsuit as to Principal—Appeal and Error—Reversal—Trials— 
Railroads—Contractors.—Where a railroad company and its contrac- 
tor are sued for damages alleged to have been negligently caused by 
the latter to its employee in constructing a bridge for the former, and 
during the trial the plaintiff takes a nonsuit and appeals upon the 
intimation of the court that he could not recover against the roalroad 
company, but prosecutes his action to judgment against the contrac- 
tor; and upon reversal on appeal to the Supreme Coourt the trial is 
proceeded with against the railroad company in the Superior Court; 
Held, the amount of the judgment formerly rendered against the con- 
tractor is not conclusive upon the railroad company as to the damages, 
and an instruction by the court that it is constitutes reversible error. 
Ibid. 


PRINCIPAL AND SURETY. See Injunction, 1; Limitation of Actions, 1; 
Evidence, 30. 

1. Principal and Surety—Husband and Wife—Bills and Notes—Eaxtension 

of Time—Release.—Where the wife mortgages her lands to secure a 
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personal debt of her husband, an extension by his creditor of the time 
of payment of the mortgage note, without her consent, will release the 
wife as surety and discharge her property from liability. Foster v. 
Davis, 541. 


2. Same—Mortgages.—Where a wife has signed as surety on her hus- 
band’s note, and has mortgaged her separate property to secure it, 
and thereafter the husband gave the creditor a note in a larger 
amount, inclusive of the former note, and later maturing, the cred- 
itor may not successfully maintain his action against the principal on 
the joint note, until the maturity of his later one. Jbid. 


3. Same—Evidence—Triats-—Questions for Jury—A. purchaser of a pair 
of mules gave his note for them, in the absence of his wife, and there- 
after she and the vendor obtained a mortgage on her lands, voluntar- 
ily given, to secure their joint note in the same amount and for the 
same purpose. Thereafter the husband, with the consent of the ven- 
dor, but without the knowledge of his wife, traded the mules, and 
again swapped, paying the vendor the boot which he had received, 
obtaining a credit on a note he had given in a larger amount, in- 
cluding that of the joint note, and later maturing. Held, between the 
original parties it was competent to show that the wife signed as 
surety and sufficient to release her, as such, by the extension of time 
given to her husband. Jbid. . 


4, Principal and Surety—Indemnity Companies—Contracts—Independent 
Contractors-—Judgments—Payment.—The directors of a railroad com- 
pany contracted with is promotor holding nearly all of its stock 
for the erection of a short connecting line, who in turn contracted 
with a partnership composed of himself and his superintendent for its 
construction, and took a policy in the defendant company in the name 
of the partnership to guarantee the turning over of the road to the 
railroad company free from all claims for damages. Judgment was 
obtained against the railroad company for injury to the contractor's 
employee upon the ground that it could not relieve itself of such lia- 
bility by contract, the defendant guarantee company having been noti- 
fied and taken charge of the suit. Held, the defendant was fixed with 
knowledge and was liable for the amount of the recovery; and the 
original contractor, having allowed the amount in settlement with the 
railroad company, is entitled to recover it under the defendant's policy 
as a liability which “arose by operation of law.” R. R. v. Guarantee 
Corp., 566. | 


PRINTING. See Appeal and Error, 4. 

PRIORITIES. See Mortgages, 8, 20. 

PRISONER. See Homicide, 11. 

PROBATE. See Wills, 8, 9, 11. 

PROCEDURE. See Appeal and Error, 8; Drainage Districts, 5. 
PROFITS. See Trust and Trustees, 3; Contracts, 25. 

PROMISE. See Statute of Frauds, 1. 
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PROMISE TO PAY. See Limitation of Actions, 8. 
PROOF. See Trusts and Trustees, 1. 

PROPERTY. See Assignment for Benefit of Creditors, 1. 
PROTECTION. See Animals, 2. 


PROXIMATE CAUSE. See Street Railways, 1; Railroads, 9; Negligence, 9, 
10; Instructions, 14, 18; Contracts, 25. 


PUBLIC OFFICERS. 


1. 


ial 


Public Officers—Terms—Holding Over—Municipal Corporations—Con- 
Stitutional Law-—Statute—tThe provisions in municipal charters that 
incumbents of offices, both elective and appointive, shall hold until 
their successors are selected and qualified, are recognized by our Con- 
stitution, Art. XIV, sec. 5, and our general statute, Revisal, sec. 2368; 
and whether regarded as a part of an original term or a hew and con- 
ditional one by virtue of the statute, the holders are regarded as 
officers de jure until their successors have been lawfully elected or 
appointed and have properly qualified. Markham v. Simpson, 135. 


. Public Officers—Presiding Officers—Casting Vote—Municipal Corpora- 


tions.--A duly qualified presiding officer of a municipal board, who is 
also a member, may lawfully vote on questions properly coming be- 
fore the board for decision, and may cast the deciding vote as presid- 
ing officer when the law, or valid rule of the body itself, governing 
the proceedings confers such right upon the presiding officer. Ibid. 


. Same—Voting for Self—Pecuniary Interest—While a member of a 


municipal corporation may not be allowed to vote on private matters 
directly affecting his own pecuniary interest, this does not prevent his 
voting for himself on a question of organization of the board of which 
he is a rightful member, such being a question of public concern and 
at times within the performance of his duty. Ibid. 


. Public Officers--Municipal Corporations—Presiding Officer—Holding 


Over—Officer de Facto—Semble, in this case, the chairman of a 
municipal board, having the charter power to do so, lawfully gave his 
easting vote for the incumbent for mayor; and, Held, were it other- 
wise, such incumbent held the office as an officer de facto, with the 
right to exercise its powers, ete., under color of his former election. 
Ibid. 


. Public Officers-—Title—Quo Warranto.—Direct proceeding in quo war- 


ranto is the proper one to test the validity of an election of mayor of 
an ineorporated town by the vote of its governing board, etec., under 
its charter and the general law applicable. Ibid. 


. Public Officers—Municipal Corporations—Mayors-—V ote—Statutes.— 


Ordinarily the duties of a mayor of an incorporated town are of an 
executive or administrative character, not permitting him a vote 
either aS member or presiding officer of the municipal board, unless 
the privilege is conferred by correct interpretation of the charter or 
general law applicable. Ibid. 


. Same—Charters—General Statutes —Where the charter of an incorpo-— 


rated town does not by proper construction confer upon the mayor the 
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right to vote either as a member or presiding officer of the municipal 
board, but does confer the right to preside at its meetings, sign con- 
tracts, veto ordinances, and other like powers, he may, under the gen- 
eral statute applicable when not inconsistent with the charter, give a 
casting vote, in reference to appointive officers, in the event of a tie, 
whose appointment is referred to the board under provisions of the 
charter. Ibid. . 


8. Same—Repealing Acts—Presumptions.—Where the right of the mayor. 


of an incorporated town to vote as a member of the municipal board, 
and to give his casting vote as its presiding officer in case of a tie, 
exists under the general law applicable, the fact that such power was 
expressly given in the original charter of the town and left out of a 
subsequent act repealing the former one, and setting forth powers, 
ete., of the town, will raise the presumption that the later act con- 
templated and intended that such right should be exercised under the 
general statute applicable when such interpretation is not inconsistent 
with the new powers, etc., conferred on the town. Ibid. 


PUBLIC IMPROVEMENTS. See Municipal Corporations, 5. 


PUBLIC RECORDS. See Evidence, 22. 


PUBLIC UTILITIES. See Injunctions, 2; Corporations, 13, 14. 


PUIS D 


ARREIGN CONTINUANCE. See Evidence, 31. 


PUNISHMENT. See Contempt, 4. 


PUNITIVE DAMAGES. See Trespass, 1; Damages, 2. 


PURCHASE. See Corporations, 8. 


PURCHASERS. See Wills, 21; Mortgages, 9, 11, 12: Tenants in Common, 


2, 3. 


PURCHASERS FOR VALUE. See Carriers of Goods, 1. 


PURCHASERS WITH NOTICE. See Trusts, 6. 


PURCHASES BY MORTGAGE. See Mortgages, 18, 14. 


QUALIFIED FEE. See Estates, 3._ 


QUANTUM MERUIT. See Attorneys and Client, 5. 


QUESTI 
2,3; 
pora 


ONS FOR JURY. See Boundaries, 5; Railroads, 3, 5, 9, 18; Trials, 
Landlord and Tenant, 3; Trusts and Trustees, 7; Contracts, 18; Cor- 
tions, 5; Principal and Surety, 3; Carriers of Goods, 3; Carriers of 


Passengers, 1; Negligence, 13; Contracts, 24; Spirituous Liquors, 1; 
Physicians, 1; Homicide, 1, 5, 7, 10; Bigamy, 2; Automobiles, 3; Criminal 


Law 


QUESTI 
Regi 


, 3, 9. 


ONS OF LAW. See Boundaries, 6; Alimony, 3; Street Railways, 3; 
ster of Deeds, 1. 


QUO WARRANTO. See Public Officers, 5. 
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RAILROADS. See Master and Servant, 1; Negligence, 4, 11; Bailment, 1; 
Actions, 2; Principal and Agent, 2; Street Railways, 1; Commerce, 1, 4; 
Demurrer, 1; Appeal and Error, 29. 





1. Railroads—Logging Roads—Comparative Negligence—Statutes—Dam- 
ages.—A logging road operated by steam, but for the exclusive purpose 
of transporting logs, ete., over the company’s own tracks on its own 
cars, for the furtherance of its own business, to an independent com- 
mon carrier, by rail, which receives the logs and independently trans- 
ports them, is In no sense a common carrier by rvailread within the 
meaning of the “act relating to the liability of common carriers by 
railroad to their employees” (ch. 6, Laws 1918), and the doctrine of 
comparative negligence in awarding damages does not apply. Hemp- 
hill v. Lumber Co., 141 N.C. 498, cited and distinguished. Williams 
we. Mfg. Co., 226. 


2. Railroads—Fires—wN egligence—Prima Facie Case.—In an action to re- 
cover damages against a railroad company for negligently setting out 
fire to the damage of the plaintiff’s land, evidence tending to show 
that the fire originated by sparks from defendant’s locomotive, or that 
this is the more reasonable probability, makes out a prima facie case, 
requiring that the issue be submitted to the jury. Boney v. R. R., 354. 


3. Samc-——Evidence—Trials—Questions for Jury.—In an action to recover 
against a railroad company for negligently setting out fire to the 
damage of plaintiff’s land, evidence tending to show that a heavy 
freight train passed the place about midnight, throwing out sparks, 
with the wind blowing in the direction of plaintiff’s land, that plain- 
tiff’s gin, etc., was discovered, with bales of cotton thereat. on fire 
within one half to three-quarters of an hour thereafter and thereto- 
fore it was as usual; that there was indication from the character of 
the burning that it had commenced at the railroad, is sufficient for the 
determination of the jury of the issue of defendant’s actionable negli- 
gence. Moore v. R. R., 1738 N.C. 311, cited and distinguished. Ibid. 


4. Railroads— Lumber Roads— Fires— Negligence— Evidence—N onsuit— 
Trials.—Upon motion as of nonsuit upon the evidence in an action 
against a lumber company operating a steam railroad, to recover dam- 
ages to land alleged to have been caused by fire negligently set out by 
the defendant’s locomotive, evidence that the defendant operated its 
road for handling logs on its right of way, that the right of way was 
in a fonl and inflammable condition and the fire was seen burning 
thereon and into the cross-ties; that it spread therefrom to the plain- 
tiffs lands, causing the damages complained of, and that the defend- 
ant’s locomotive had passed the place about two hours prior to the 
time the fire was discovered, is Held sufficient to take the case to the 
jury upon the question of whether the fire was negligently set out by 
the defendant’s locomotive in its foul right of way. Moore v. Lumber 
Co., 205. 


5. Railroads— Negligence— Crossings— Evidence— Trials— Questions for 
Jury.— Ordinarily, the question of whether the engineer on railroad 
locomotive, by the exercise of proper observation and care, can avoid 
a collision with a vehicle being driven over a crossing in unobstructed 
view, is a question of fact for the jury; and in this case, where there 
was evidence that defendant’s team had become frightened and bevond 
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the driver’s control, and was struek at a crossing by the locomotive 
going twice as fast as the team, it is held that plaintiff’s motion for 
nonsuit was properly overruled. Borden v. R. R., 177. 


6. Railroads—Construction—Waters—Damages—Limitation of Actions.— 
Under the provisions of Revisal, sec. 394 (2), that actions to recover 
damages caused by the construction of a railroad, or repairs thereto, 
shall be commenced within five years, etc., after the cause of action 
accrues, the statute does not necessarily begin to run from the fime 
the road or structures were originally erected if thereafter changes 
have been made therein which caused appreciable and substantial 
damages to adjoining lands, Barclift v. R. R., 114. 


7. Same—Ditches—Increase of Flow.—A railroad company in 1881, by 
lateral ditches, diverted quantities of water from their natural flow, 
conveying a part of the same by a drain ditch towards plaintiff's land, 
passing through a culvert under a county road, which method was 
sufficient at that time not to appreciably injure the plaintiff’s land or 
crops growing thereon. In 1911 the company enlarged the ditch so as 
to increase the flow of the diverted water, to the substantial damages 
to the plaintiff’s land and crops he endeavored to grow thereon, for 
which compensation is sought in the action: Held, the statute began 
to run from the later date, 1911. Revisal, sec. 394 (2). Ibid. 


8. Railroads—Waters—Measure of Damages—Entire Damages—Crops.— 
The damages to land caused by the building of a railroad and struc- 
tures within contemplation of Revisal, sec. 394 (2), are the entire 
damages, past, present, and prospective, including not only the depre- 
ciation of the land incident to the trespass, but also the injury to 
growth of crops during the period covered by the inquiry to the time 
of trial, which may be assessed by the jury on separate issues as to 
each, Ibid. 


9. Railroads— Negligence— Instructions— Evidence— Proximate Cawse— 
Questions for Jury—-Where the evidence tends to show that the plain- 
tiff, an experienced section hand, ordinarily left a moving handcar of 
the defendant railroad to turn a switch for it to pass and boarded it 
again as it was running, under orders of his foreman in charge, and 
that he was injured under such circumstances by attempting to board 
the car running 7 or 8 miles an hour, driven at the time by gasoline, 
and that he was clumsy in doing so on this occasion, the mere fact 
that he attempted to board the car thus running and that he was or- 
dered by his foreman to turn the switch, does not warrant an instruc- 
tion to the jury to answer the issue of defendant’s negligence in the 
affirmative, the question of negligence being for the jury to determine 
under the circumstances, as well as the question of the proximate 
cause of the injury. Ware v. R. R., 501. 


10. Railroads-——Fires—Rights of Way—Negligence—Burden of Proof.— 
Where fire damages to plaintiff’s lands are sought in an action against 
a railroad company, and there is no allegation or evidence that it was 
caused by a defective engine, or that it negligently operated, but only 
that it was caused by a foul right of way, the burden of proof is on 
the plaintiff to show that it was caused by the negligence alleged. 
Bond wv. R. R., 607. 
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11. Railroads—Master and Servant—Employer and Employee—N egligence 
—Hvidence—Nonsuit—In an action against a railroad to recover 
damages for the negligent killing of plaintiff’s intestate, there was evi- 
dence tending to show that as a messenger boy he was at the time 
delivering a message to defendant’s conductor at its locomotive where 
the tracks were too close together to admit of passing trains for his 

safety, and that he was struck by defendant’s locomotive running with 

the tender in front, without signals or warnings of its approach, or 
watchman or lookout properly placed. Held, sufficient to be submitted 
to the jury upon the issue of the defendant’s actionable negligence. 
Davis v. R. R., 648. 


.12. Railroads—Fires—Negligence—Act of God—Prowxvimate Cause—Trials— 
Evidence—Nonsuit.—Where there is evidence that a fire was set out 
and damaged plaintiff’s land from a defective locomotive of defend- 
ant railroad company on its foul right of way, and also, in defend- 
ant’s behalf, that the damages would not have resulted except for an 

unusually high wind, a judgment of nonsuit is properly refused, the 

 defendant’s initial negligence running through and being the proxi- 
mate cause of the concurring acts which resulted in the injury com- 
plained of. Ferebee v. R. R., 163 N.C. 331, and other like cases, cited 
and applied. Brady v. Lumber Co., 704. 


13. Railroads—Fires—N egligence—Trials—EHvidence— Questions for Jury. 
In an action to recover damages against a railroad company for negli- 
gently setting out fire to the injury of plaintiff’s lands, evidence is 
sufficient which tends to show that broomsedge and old cross-ties had 

- peen left upon the right of way from which the fire started, which was 

“ geen there about 25 or 30 minutes after the train passed or after the 
witness had gone about half a mile from the place, ete., and that no 
other fires were seen there. Townsend v. McCullum, 699. 





14. Railroads—N egligence—Evidence—N onsuit—Infants—M inors—Release 
—Damages—Comparative Negligence—Trials—In this action the 
plaintiff, a section hand of defendant railroad company, sues to re- 
cover damages for a personal injury received by jumping off a loaded 
motor car, to start it by running and pushing it and then jumping 
thereon, under the order of the superior. There was a finding by the 
verdict that he signed a release during his minority, and, upon de- 
fendant’s motion to nonsuit, it is held that the evidence in the case 
was sufficient for the determination of the jury upon the issue of de- 
_fendant’s actionable negligence, and also to sustain a recovery of dam- 
ages under the doctrine of comparative negligence allowed by statute. 
Jones v. Rk. R., 721. 


RAILWAYS. See Negligence, 8. 

RAPHE. See Burglary, 1, 3._ 

RATIFICATION. See Trusts and Trustees, 6. 

REBATE. See Vendor and Purchaser, 3. 

RECEIPT OF GOODS. See Carriers of Goods, 1; Pleadings, 10. 


RECEIVERS. See Mortgages, 6. 
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RECENT POSSESSION. | See Larceny, 1. 
RECITALS. See Mortgages, 6. 

RECORD. See Appeal and Error, 4, 10, 22. 
RECOVERY. See Costs, 2. 

RE-ENTRY. See Limitation of Actions, 3. 


REFERENCE. See Appeal and Error, 41. 


1. Reference—Heceptions—Evidence—Exception to the referee’s report in 
an action upon contract wherein defendant alleges plaintiff’s breach 
and consequent damages, finding defendant was due plaintiff a certain 
sum, that under all the evidence the referee should have found that 
plaintiff breached the contract and was not entitled to recover any 
sum, is equivalent to an exception that the findings are contrary to 
the evidence, permitting the judge to review the entire case and make 
his own findings thereon. Dumas v. Morrison, 431. 


2. Reference—Review—Courts.—The statutory authority given the judge 
of the Superior Court to “review” the report of a referee is broad in 
its scope, conferring power upon him to set it aside or modify it in 
whole or in part, and his exercise of such authority may be independ- 
ent and not confined to the exceptions taken, as is the case on an ap- 
peal to the Supreme Court. Ibid. 


3. Reference—Agreement to Review—Courts.—When the parties to an 
action consent that the trial judge may pass upon the report of a 
referee out of term and ‘‘take the record, pass upon the whole case, 
and render judgment,” etc., the agreement itself authorizes him to 
pass upon the whole case and make his independent findings from the 
evidence. Jbid. 


REFUSAL TO ANSWER. See Evidence, 14. 
REGISTER OF DEHEDS. 


1. Register of Deeds—Marriage License—Statutes—Reasonable Inquiry— 
Lividence—Questions of Law.—The question of reasonable inquiry to 
be made by the register of deeds as to the age of the woman for whom 
a marriage license is requested, or as to the consent of those required 
by the statute, Revisal, sec. 2088, is one of law when the evidence is 
not conflicting. Julian v. Daniels, 549. 


2, Same——Consent—Penaliy.—Where the uncontradicted evidence tends 
only to show that a register of deeds issued a license for the mar- 
riage of a woman under 18 years of age without the consent of her 
father, who lived about 20 miles distant, was well known in his com- 
munity, accessible by telephone, and solely upon the oath of the pros- 
pective groom and his friend, unknown to him, and that he only made 
further inquiry of one person known to him, who was unaware of the 
information desired: Held, such inquiry was not reasonable under 
the statute, as a matter of law, and the register of deeds is liable for 
the penalty at the suit of the father. Revisal, secs. 2088, 2090. Ibid. 


REGISTRATION. See Deeds and Conveyances, 2, 3, 5, 6, 11, 15, 16; Trusts, 
6; Mortgages, 8, 14, 17. 
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REGISTRATION OF BIRTHS. See Evidence 10. 

RELEASE. See Torts, 1; Principal and Surety, 1; Railroads, 14. 
REMAINDERMEN. See Trusts, 7; Evidence, 18. 

REMARKS. See Appeal and Error, 46. 

REMEDIES. See Divorce, 3. 

REMOVAL OF CAUSES. 


1. Removal of Causes—Diversity of Citizenship—Federal Courts—Statutes 


—Answer—Time to Plead—Hatension of Time—Waiver.—The Federal 
statute regulating the removal of causes from the State to the Federal 
eourts for diversity of citizenship requires that the motion, supported 
by proper petition and bond, be made before the time for answering 
expires as fixed by the laws of the State or by rule of the State courts 
“in which said suit is instituted and pending,” the expression “rule of 
court” referring to a standing rule having the foree of law; and where 
a general order to plead has been made by the trial judge, without ex- 
ception by the movant, and he afterwards files his answer in time 
therein allowed, but after the expiration of the statutory time, he will 
be deemed to have acquiesced in the order and to have waived his 
right, and jurisdiction will be retained in the State court. Ditis w. 
Fiber Co., 50. 





2. Removal of Causes—Extension ofi Time to Plead-—Haceptions— Motions 


Waiver—Pieadings— Where a nonresident defendant does not re- 
move the cause to the Federal Court for diversity of citizenship with- 
in the statutory time to plead, and the court allows each party time 





therefor, to which neither has excepted or moved to dismiss for failure 


to file the complaint, his not having done so will be taken as his con- 
sent to the extension of the time allowed and a waiver of his right to 
remove the cause. Patterson v. Lumber Co., 90. 


4. Removal of Causes—Pleadings—Allegation—Tort.—An allegation of the 


bin 


al 


complaint that plaintiff was injured in the course of his employment 
while obeying a negligent order of a vice-principal of his employer, 
which with other of their negligent acts caused the injury, the alle- 
gation is a joint tort and the plaintiff had the right to regard the 


wrong either as joint or several. Ibid. 
. Removal of Causes—Fraudulent Joinder—Allegations.—Where a non- 


resident is sued jointly with a resident defendant for a joint tort, a 
petition to remove the cause to the Federal Court for a fraudulent 
joinder must do more than allege the fraud by general averment by 
setting out the essential facts so that the court can see there has been 
such joinder. Ibid. 


. Removal of Causes—Petition—Bbond—Suficiency—dJ urisdiction—Courts. 


Sufficiency of the petition and bond of a nonresident to remove the 
eause to the Federal Court is decided as a matter of law by the State 
courts, and if there are questions of fact arising on the motion, they 
are for decision in the Federal Court. Jbid. 


. Removal of Causes—Courts—Jurisdiction.—When a verified petition 


for removal of a cause from the State to the Federal court, acecompa- 
nied by a proper bond, has been aptly and duly filed in the former 
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court, with averment of facts sufficient to require a removal under the 
law, the jurisdiction of the State court is at an end, without author- 
ity to pass upon or decide the issues of fact so raised, but only to con- 
sider and determine the sufficiency of the petition and the bond. Fore 
v. Tanning Co., 583. 


%. Same— Diversity of Citizenship— Joinder— Petition— Sufficiency.— 
Where a plaintiff has sued a resident and nonresident defendant for a 
joint wrong the cause of action, as a legal proposition, must be taken 
and construed as the complaint presents it, and, in such cases, on mo- 
tion to remove the cause to the Federal court, by reason of the alleged 
fraudulent joinder of the resident defendant, the right to removal 
does not arise from general allegation of bad faith or fraud on the 
part of plaintiff, however positive, but the relevant facts and circum- 
stances must be stated with such fullness and detail and be of such 
kind as to clearly demonstrate or compel the conclusion that a fraud- 
ulent joinder has been made. Ibid. 


8. Same—Corporations—Resident Employees—Resident Defendants.—The 
plaintiff joined a nonresident defendant corporation, its resident gen- 
eral manager and other employees, in his action as parties defendant 
to recover damages for a personal injury, and alleged with particu. 
larity that the negligent act complained of arose from the dangerous 
condition of the track under the supervision and control of the gen- 
eral manager, on which, through the negligent running of its train 
by another employee, a car had been derailed and thrown against a 
brick building within which he was engaged in the course of his du- 
ties to the nonresident corporation, causing the wall of the building 
to fall, to his injury: Held, a petition to remove the cause to the 
Federal court for the fraudulent misjoinder of the resident defend- 
ants with only general averments of their fraudulent joinder in the 
action, is insufficient to raise the issues of fact, and the cause is 
properly retained in the State court. Rea v. Mirror Co., 158 N.C. 24, 
cited and distinguished. Ibid. 


RENT. See Trusts and Trustees, 6 

REPAIR. See Negligence, 12. 

REPEAL. See Municipal Corporations, 4. 

REPEALING ACTS. See Public Officers, 8. 
REPRESENTATION. See Parties, 1. 

REPUTATION. See Criminal Law, 18. 

REPUTE. See Evidence, 8, 10. 

REQUESTS. See Instructions, 8; Evidence, 27; Criminal Law, 3. 
RESIDENTS. See War, 1, 2; Bigamy, 3; Marriage, 1. 
RESIDENT DEFENDANTS. See Removal of Causes, 8. 
RES IPSA LOQUITUR. See Master and Servant, 2. 
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RESTRICTIONS. See Evidence, 27. 
REVIEW. See Reference, 2; Appeal and Error, 14. 


REVISAL. 


SEC. 

266. Clerk may foreclose mortgage given to secure costs; or, better still, 
ask decree from Superior Court, the latter supervising sale to make 
property bring a better price, with power to set aside order confirm- 
ing the sale at same term entered. Clark v. Fairly, 342. 


311 (8). Mortgages sales made subject to this statute by Revisal, sec. 1044. 
Jenkins v. Griffin, 184. 


371. Makes no change as to new promise to repel statutory bar in action on 
contract except as to the requirement of writing and signed by party 
charged, etc. Phillips v. Giles, 409. 


390. Quaere as to whether this section applies to actions in ejectment. 
Weathersbee v. Goodwin, 234. 


394 (2). Statute begins to run from changes in original road causing ap- 
preciable damages, the damages contemplated by this section being 
past, present, and prospective, including injury to crops. Barcliff 
v. R. R., 114. | 


448. Section has no application as to taxing attendance of witness as costs 
who has not legally supoenaed, ete. 8S. v. Means, 820. 


494-496. An indefinite statement of sufficient cause of action is corrected by 
motion to make more definite or application for bill of particulars. 
Bristol v. R. R., 509. 


495. Complaint, construed as a whole, alleging a cause of action will be 
sustained. Muse v. Motor Co., 466. 


496. Objection to order to make complaint more definite is to the court’s 
discretion; and this may be done after remanding case by Supreme 
Court. Bristol v. R. R., 509. 


505-7. The discretion of the trial judge to allow amendment to pleadings, 
after verdict to conform to evidence without change of action not 
reviewable on appeal when not abused. Patterson v. Lumber Co., 90. 


515-6. Court may allow an amendment to pleadings to meet variance with 
proof. Muse v. Motor Co., 466. | 


515-6. Objection to prejudicial and misleading variance between allegation 
and proof must be taken in apt time. Patterson v. Lumber Co., 90. 


535. An intimation by the judge upon essential inferences and ultimate 
facts is forbidden. Phillips v. Giles, 409. ; 


591. Certificate of trial judge as to case settled is conclusive on appeal. 
Thompson v. Williams, 696. 


610-18. Appellant’s inexcusable laches in seeing that his appeal was per- 
fected from refusal of clerk to issue execution against homestead 
barred his right in this case. Hicks v. Wooten, 597. 


620. On refusal of clerk to issue execution against homestead, appellant 
must see proper legal steps are perfected. Ibid. 
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SEC. 
641. Section applies to sales under order of court, and not to power speci- 
fied in mortgages, as to notice. Hogan v. Utter, 332. 


- 641. Is prospective in effect, not requiring newspaper advertisement of sale 
prior to Laws of 1909, ch. 705, but comes under provision of Revisal, 
1042. Jenkins v. Griffin, 184. 


652. Life tenant not entitled to betterments. Northcott v. Northcott, 148. 
685. Execution may not issue against homestead. Hicks v. Wooten, 597. 


818. Defendant wrongfully enjoined from cutting timber on a part of the 
Jands in dispute may recover from plaintiff and surety on his bond 
damages for being enjoined from cutting on that part. Davis v. 

| Fiber Co., 25. _ 

859. On agreement to pay interest on past due bills for merchandise sold, 
the interest on such bills is regarded as the principal, and payment of 

~ the principal will not discharge the debt. Grocery Co. v. Taylor, 37. 


865-6. Application to examine defendant must be upon affidavit showing 
movant’s right, except where complaint has been filed, stating cause 
of action. Ward v. Martin, 287. 

939 et seg. Courts may punish for contempt disorderly conduct, breaches 
of the peace, etc., near enough designed and reasonably calculated to 
interrupt its proceedings. S. v. Little, 743. 


964a. This section is a valid exercise of police power. Whitmore v. Hyatt, 
117. 

967. Trustee in general assignment for cerditors may recover both real and 
personal property passed from debtor in four-month period, includ- 
ing executed contract of sale; and when time of agreement is in dis- 
pute, the question is for jury. Teague v. Grocery Co., 195. 


983. Conditional sales reserving title require registration as chattel mort- 
gages. Observer Co. v. Little, 42. 


1042. Notice of sale should be posted under this section as well as adver- 
tised in newspaper. Jenkins v. Griffin, 184. 


1044. Mortgage sale of land subject to ten-year statute of limitations. Ibid. 


1045. A conveyance of lands to persons not in esse prior to 1893 may not be 
- revoked. Roe v. Journegan, 261. 

1224. Title of property of insolvent corporation vests in receiver upon his 
appointment free from liens of unrecorded mortgages. Observer Co. 
v. Little, 42. 

1264. The question of whether the plaintiff is entitled to costs in an action 
to recover lands applies to that of title alone. Swain v. Clemmons, 
240. 

1275. Sheriff may demand his fee before laying off defendant’s personal 
property, exempt from execution, except in forma pauperis. Whit- 
more v. Hyatt, 117. 


1510. Absent judge may order adjournment of term to later day in the term. 
S. v. Wood, 808. 
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1545. Supreme Court may appoint guardian ad litem in certain instances. 
Perry v. Perry, 141. 


1562. Judgment as to alimony given the wife for being maliciously turned 
out of doors concludes the parties in another suit. Medlin v. Medlin, 
529. 


1567. A denial of alimony will conclude the cross-bill asking it in her hus- 
band’s suit for divorce, but court may allow her counsel fees, ete. 
Ibid. 


1567. Granting alimony without divorce now regulated by statute, with right 
of trial by jury upon issues raised thereunder, the question of waiver 
to be determined by the judge, and independent support for wife not 
being required when she has wrongfully left home. Crews v. Crews, 
168. 


1283-9-96-1303. To tax attendance of witness as costs he must have been 
legally subpoenaed or recognized to appear. 8S. v. Means, 820. 


1581. The rule that the ‘““‘death without issue” fixes the time the contingency 
affects the first taker, unless contrary intent appears, is not affected 
by the existence of pre-existing life estate without more. Kirkman 
». Smith, 579. 


1581. Section was to make good contingent Hmitations upon a person’s dy- 
ing without heirs or issue by fixing a definite time and establish 4 
rule by which the first taker Shall be affected by the contingency. 
Belt v. Keesler, 525. 


1589. Interference by a rival water-power corporation of rights perfected by 
another water-power corporation in acquiring lands is cloud on title 
to lands. Power Co. v. Power Co., 669. | 


1590. An attempted sale of contingent interests in land before the enactment 
of this statute does not affect a subsequent sale thereunder; the stat- 
ute is constitutional; the purchaser acquires fee-simple title; preser- 
vation of proceeds is within sound legal discretion of court. Pendie- 
ton v. Williams, 248. 


1631. Erroneous admission of evidence immaterial when answers to issues 
show it was disregarded. Ray v. Ray, 290. 


1631. Witnesses may not testify to transactions or conversations with de- 
ceased upon which they based his mental capacity to make the will. 
in re Will of Stocks, 224. 


1631. Testimony of party interested as to transactions or communications 
with deceased properly excluded. Quelch v. Futch, 694. 


1631. Sister, a grantee of lands, may not testify to transactions, ete., with 
deceased brother tending to show the deed was in fact a mortgage to 
secure money borrowed from her, and the administrator of deceased 
brother has antagonistic interests to a grantor in claim of fitle in 
ereditor’s bill to set aside the deeds for fraud. Sutton v. Wells, 1. 


1675-85. Assessment on property by county to build fence to keep stock in 
antistock-law territory is unwarranted. Hawes v. Comrs., 268. 
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1691. Defendant must show contract sued on was wagering or unlawful and 
establish his counterclaim he has pleaded. Heath v. Heath, 457. 


1748. Where plaintiff’s grant to State’s lands is not attacked, but defendant 
elaims it does not cover the focus in quo, the defendant has no inter- 
est in declaring the plaintiff’s grant a cloud upon his title. Wads- 
worth v. Cozard, 15. 


1870. Motion to quash, misealled “‘plea in abatement,” will not affect mov- 
ant’s rights. S. v. Wood, 808. 


1832. A conviction of an offense may not be collaterally attacked in habeas 
corpus. In re Croom, 455. 


2088-90. Reasonableness of inquiry of register of deeds is question of law on 
undisputed facts, and inquiry held insufficient in this case. Julian v. 
Daniels, 549. 


2239. Failure to notify endorser of dishonor of instrument discharges him. 
Hicks v. Wooten, 602. 


2368. Officers holding until successors qualify are officers de jure. Mark- 
ham v. Simpson, 135. 


2508. This section does not apply against the exercise of a power to sell 
lands given in a will. Makely v. Shore, 122. 


3239. Motion to quash miscalled “plea in abatement” will not affect movant’s 
rights. S. v. Wood, 808. 


3254-5. Motion to quash misealled “‘plea in abatement” will not affect mov- 
ant’s rights. Ibid. 


3349. That the pathic be a youth of 9 years does not affect the criminality of 
the act prohibited. S. v. Griffin, 767. 


3353a (Pell’s). Reputation as to a bawdy house is competent evidence. 8. 
v. Price, 804. 


83855. Omission of the word “willful” in one part of the judge’s charge as to 
husband’s abandonment is harmiess when repeatedly emphasized in 
other portions. 8. v. Taylor, 838. 


3361. As amended, chapter 26, Laws of 1913. It may be shown here that 
residence acquired in another State was not in good faith, but in 
fraud. S. v. Herron, 54. 


2814. Where manufacturer cottonseed meal ships to user contrary to order 
of seller the seller is not liable for penalty. S. v. Faulkner, T8T. 


3945, etc. Repealed by chapter 148, Laws of 1917, and purchaser may agree 
demand for damages, except those specified by analysis provided by 
the statutes. Fertilizer Works v. Aiken, 398. 


3958. Where manufacturer cottonseed meal ships to user contrary to seller’s 
order the seller is not liable for penalty. S. v. Faulkner, T8T. 


4791. Fraternal insurance orders, without profit, may raise assessments if 
permitted by the State of its origin, etc. Hollingsworth v. Supreme 
Council, 615. 
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SEc. 
599-60. This section has no application to recovery under the Federal Em- 
ployers’ Liability Act. Horton v. R. R., 472. - 


RIGHTS. See Trusts, 8. 
RIGHTS OF WAY. See Railroads, 10. 
RIPARIAN OWNER. See Statutes, 6. 


ROADS AND HIGHWAYS. 


1. Roads and Highways— Counties— Assessmeni— Statutory Methods— 
Courts.—Where a county has taken and continued to use a part of the 
lands of the owner in constructing its public road, and there is a spe- 

cial provision of a statute applicable as to the assessment of the 
owner’s damages by a jury, upon petition to the board of county com- 
missioners, which has not been followed, the owner may maintain an 
action in the Superior Coourt to recover his permanent damages and 
upon payment thereof the easement will pass to the county. Mason v. 
Durham, 638. 


2. Same—Permanent Damages—Hasements.—Where a method of assess- 
ing damages to the owner for the taking by the county of his lands 
for road purposes has been provided by statute, that it be upon peti- 
tion to the board of county commissioners, ete., and the county has 
taken plaintiff’s land without following this method: Held, at the 
election of either the owner or the board, an action lies for permanent 
damages in the Superior Court, and the application to the board was 
not essential to the right of the injured owner to sue and have his 
cause tried by the jury, as contemplated and conferred by the general 


laws. Ibid. 


3. Roads and Highways— Counties— Assessments— Statutes— Waiver.— 
The county board of commissioners in acting upon a petition by the 
injured owner whose land had been taken for road purposes, under a 
statute providing for the assessment of damages by this method, does 
so in an administrative capacity; and where the board has taken and 
is using the land for such purpose, and the owner has not followed 
the special method provided, and brings his action in the Superior 
Court for his damages, the defendant’s denial of plaintiff’s ownership 
and its liability for the damages, waives its right to insist that the 
statutory method should have been pursued by the plaintiff. Ibid. 


4. Roads and Highways— Counties— Assessments— Statutes— Petition— 
Compliance—Courts.—Chapter 463, Public-Local Laws of 1913, apply- 
ing to Durham County, provided for assessment of damages to land 
of owner taken for road purposes by a jury, upon petition to the board 
of county commissioners, ete. The county took a part of plaintiff’s 
land for this purpose without following this statute, and was using it 
therefor at the time plaintiff instituted his action in the Superior 
Court: Held, the action would lie; and, Sembdle, a letter written by 
plaintiff’s attorney asking that the matter be settled by arbitration 
by three good men was a compliance with the statute providing that 
three disinterested freeholders assess the damages. Ibid. 
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ROBBERY. See Homicide, 12. 
ROYAL ARCANUM. See Fraternal Orders, 1. 


RULE OF PRUDENT MAN. See Negligence, 2, 7; Animals, 2; Instructions, 
3. 


RULE IN SHELLEY’S CASE. See Wills, 22. 
RULES OF COURT. See Appeal and Error, 21. 
SAFE PLACE TO WORK. See Master and Servant, 3. 


SALES. See Mortgages, 8, 4, 5; Statutes, 4; Mortgagees, 10; Husband and 
Wife, 2; Criminal Law, 6. 


SALESMAN. See Contracts, 4. 
SAW MILLS. See Insurance, 5. 


SCHOOLS. See Municipalities, 1; Constitutional Law, 1. 


1. Schools—Counties—Taxation—Statutes—Constitutional Law—Approv- 
al of Electors.—The building and maintenance of its schools is not a 
necessary county expense, and an act which authorizes a tax levy for 
those purposes without provision requiring the submission of the 
question to the qualified voters of the territory or district is invalid. 
Snider v. Jackson County, 590. 


2. Same—Constitutional in Part—Indivisible Scheme.—Where a statute 
provides for an annual appropriation by a county for the maintenance 
and support of a school, to be collected by a special tax levy, taking 
certain public buildings of the county for the purpose and referring to 
the provisions of a prior act for its government generally, it mani- 
fests one indivisible scheme for the purpose of establishing the school, 
and its several provisions must stand or fall together as to the con- 
stitutional requirements. Ibid. 


3. Same—Pleadings—Demurrer—Nominal Damages——Where the com- 
plaint in an action alleges damages for mental anguish arising from 
the negligence of a telegraph company in transmitting or delivering 
an interstate message, and also payment for the message in contro- 
versy, the toll paid for the message is at least recoverable, and a de- 
murrer is bad. In this case the element of damages upon allegations 
of physical suffering are not passed upon on appeal from judgment 
erroneously sustaining demurrer to complaint. Johnson v. Tel. Co., 
588. 


SCHOOL DISTRICTS. 


1. School Districts—Bonds—Municipal Limits—Election—Calls—Statutes. 
Where a graded school district is established under chapter 96, Public 
Laws of 1899, with territory coterminous with the corporate limits of 
the town, and thereafter the territory is extended beyond such limits 
under a private law containing no authority to issue bonds, and there 
peing no such authority conferred under the Laws of 1899, to isstie 
them for the enlarged district, the board of aldermen of the town are 
without authority to call an election for the issuance of bonds by the 
enlarged district, by virtue of chapter 81, Public Laws of 1915, amend- 
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ed by chapter 180, Laws of 1917, this act being confined to the mu- 
nicipal limits and taxes levied on property therein; and such would 
destroy the uniformity of taxation with regard to the outlying ter- 
ritory but within the school district. Hood v. Sutton, 98. 


2. Same—Antiquity—Antiquity, if any, in chapter 81, Public Laws of 
1915, as to the calling of an election by the municipal authorities for 
a school district extending beyond tthe incorporate limits of the town, 
is resolved against the validity of such call by reference to other pro- 
visions therefor required by chapter 55 of the Public Laws, passed at 
the same session of the Legislature. Ibid. 


SCOPE OF AMENDMENTS. See Pleadings, 14. 

SECRET AGREEMENT. See Fraud, 1. 

SECURITY. See Mortgages, 15. 

SELF-DEFENSE. See Homicide, 4, 6. 

SENILE DEMENTIA. See Deeds and Conveyanees, 14. 
SEVERANCE. See Actions, 4. 

SEWERAGE. See Municipal Corporations, 4. 

SHARES. See Vendor and Purchaser, 2; Corporations, 3. 
SHARES OF STOCK. See Corporations, 6; Estoppel, 2. 


SHERIFFS. See Courts, 7. 

Sheriffs—Excemptions—Fees Demanded.—Where the judgment debtor 
claims his personal property from execution, the sheriff is justified 
in refusing to proceed further till such exemptions are properly set 
apart, and the payment of his fees for the purpose by the plaintiff im 
the action, except when the suit is brought in forma pauperis, Re- 
visal, sec. 1275. Whitmore v. Hyatt, 117. 


SHOOTING. See Negligence, 14. 

SIGNATURE. See Instructions, 16. 

SLAVES. See Limitation of Actions, 3. 

SOLICITORS. See Constitutional Law, 13. 

SPARKS. See Carriers of Goods, 4 

SPECIAL PRIVILEGES. See Constitutional Law, 11. 
SPECULATIVE DAMAGES. See Contracts, 27. 
SPIKES. See Evidence, 28. 


SPIRITUOUS LIQUORS. See Husband and Wife, 2. 


1. Spirituous Liquors—Illegal Manufacture—Evidence—Trials—Questions 
for Jury.—tThe evidence in this case that the component parts to make 
a complete still was found on defendant’s premises, over his kitchen, 
with material in the progress of distilling, the odor of the liquor, etc., 
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is held sufficient for conviction of the manufacture of liquor contrary 
to the statute. 8S. v. Jones, TO9. 


2. Spirituous Liquors-—Use of Prenvises—Consent—Trials—Instructions.—— 
One who permits his premises to be used for the unlawful purpose of 
manufacturing spirituous liquor is a participant in the crime and as 
guilty of the offense as those who actually manufacture it; and where 
there is evidence that a still had been found on the defendant’s prem- 
ises, in a room over his kitchen, where spirituous liquor had been 
manufactured, a charge by the court that he would be guilty if he 
took part in the offense by giving permission that his premises be thus 
used, is not erroneous. Jbdid. 7 


3. Evidence—Photographs—Ea«planatory.— Where there is evidence of the 
accuracy of a photograph, a witness may use it for the restricted 
purpose of illustrating his testimony to the jury, relevant to the in- 
quiry. Ibid. 


STATE. See Limitation of Actions, 4. 
STATE GRANTS. See Boundaries, 4. 


STATE LANDS. See Evidence, 22. 


1. State’s Lands—Invalid Grants—Cloud on Title—Admnvrissions.—W here 
the plaintiff claims title to lands under a State grant, which defend- 
ant admits, but denies that it covers the locus in quo, but assumes to 
attack the plaintiff's grant under Revisal, sec. 1748, as the party 
aggrieved and interested in the subject-matter of the obnoxious grant: 
Held, the defendant has no interest in having plaintiff’s grant de- 
clared invalid, as a cloud upon his title, the plaintiff claiming nothing 
thereunder against the title of the defendant under the latter’s grant. 
Wadsworth v. Cozard, 15. 


29, State’s Lands—Stated Corners—Conteniporaneous Survey—Evidence— 
Boundaries. Where lands are claimed under a grant from the State 
stating the beginning corner, and it is admitted that the locus in quo 
is covered by the description given in the grant unless the beginning 
corner is located differently, evidence of a cotemporaneous survey lo- 
cating the corner otherwise, does not vary the rule that the beginning 
corner is a matter of law under the call in the grant, in the absence 
of evidence showing an actual location, and testimony tending to 
establish certain corners, but not under a cotemporaneous survey, is 
inadmissible. Ibid. 


STATEMENTS. See Evidence, 24, 36. 


STATUTE OF FRAUDS. See Contracts, 11, 14, 15, 16, 22. 

Statute of Frauds—Debt of Another—Promise—Consideration—Fraud.— 
Where money and crop supplies are advanced to a father and son 
upon the promise of the father alone to pay for them, and accordingly 
the credit is extended at the time or thereafter, the transaction does 
not fall within the meaning of the statute of frauds requiring a writ- 
ing, ete., for one to become bound for the debt, ete., of another; and 
when there is evidence of such transaction, a motion as of nonsuit 
should be denied. Ford v. Moore, 260. 
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STATUTES. See Removal of Causes, 1; Deeds and Conveyances, 2, 7, 11; 
Vendor and Purchaser, 1; Corporations, 1, 18, 14, 15; Fertilizers, 3; Rail- 
roads, 1; Costs, 3, 5, 7; Mortgages, 3, 4, 6; Constitutional Law, 2, 8, 9, 10, 
11; Wills, 10, 24; Evidence, 10, 12, 13, 26; Alimony, 1, 4, 5, 6; Courts, 2; 
Assignment for Benefit of Creditors, 1; Limitation of Actions 1, 2, 7; 
Appeal and Error, 13; Trusts, 6; Stock Law, 1; Estates, 1, 2, 6, 10; 

_ Judgments, 6; Pleadings, 4, 7, 9, 18, 14; Public Officers, 1, 6, 7; Par- 
ties, 1; School Districts, 1; Master and Servant, 5, 6; Habeas Corpus, 
2; Commerce, 1; Carriers of Goods, 2; Register of Deeds, 1; Divorce, 
1, 2; Schools, 1; Homestead, 1; Bills and Notes, 7; Fraternal Orders, 1; 
Roads and Highways, 3, 4; Injunction, 2; Intoxicating Liquors, 1; 
Criminal Law, 2, 6, 11, 18; Homicide, 11; Courts, 5; Jurors, 1; Hus- 
band and Wife, 3. 


1. Statutes—In Pari Materia—Municipal Corporations—Bonds.—Chapter 
131, Laws of 1915, limiting a municipal bond issue to 10 per cent of 
the assessed value of its real and personal property, should be con- 
strued with the provisions of chapter 138, Laws of 1917, and the 
two acts being upon the same subject-matter and in pari materia. 
Crayton v. Charlotte, 17. 


2. Same—Property Values—Limitation—Issuance.—Chapter 131, Laws of 
1915, limits the issuance of municipal bonds to 10 per cent of its 
assessed real and personal property valuation, and chapter 188, Laws 
of 1917, to 10 per cent of the net valuation of the property, ete., the 
later act expressly not requiring the passage of an ordinance under 
the circumstances, for the submission of the question to the voters; 
and where a municipality has passed the ordinance required by the 
act of 1915, for an election to be held on the proposition, which is 
held and the bonds approved after the enactment of the later act, and 
it appears that the property valuation was sufficient thereunder, the 
further proceedings being under the Act. of 1917, are malta, and the 
bonds are a valid municipal indebtedness. Ibid. 


3. Statutes—Vendor and Purchaser—Merchandise in Bulk—Police Por- 
ers—Oonstitutional Law.— Statutes regulating the “sales. of merchan- 
dise in bulk” are a valid exercise of the police power of the State. 
Pell’s Revisal, 964a, as amended. Whitmore v. Hyatt, 117. 


4, Statutes—Vendor and Purchaser—Merchandise in Bulk—Void Sales.— 
A “sale in bulk of a large part or the whole of merchandise” under 
the conditions set forth in our statute, without an inventory and 
proper notice to ereditors, or without an adequate or proper bond to 
account for the proceeds, is absolutely void as to creditors and may be 
made available for their debts and claims. Ibid. 


5, Same—Heaceptions and EHxecutions.—A vendor of merchandise in bulk 
which is void under our statute is not deprived of his right to his 
personal property exemption under execution of his judgment cred- 
itor. Ibid. 

6. Statutes— Condemnation— Corporations— Riparian Owner. A public- 
service corporations has no power to condemn lands by reason of its 
being a riparian proprietor, but only under the authority given by a 
valid statute to do so. Power Co. v. Power Co., 669. 


STIPULATION. See Insurance, 3. 
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STOCK LAW. 

Stock Law—Taxres—Assessments—Real Property—Statutes—Injunction, 
Revisal, sec. 1675, authorizes, upon certain conditions, “a tax upon the 
property holders within the district,” when withdrawing “from a 
stock-law district’; and section 1685 authorizes an “assessment” upon 
all real property, etc., for the purpose “of building stock-law fences” 
within counties “which may adopt the stock laws’; but ah assess- 
ment by a county upon the real estate to build a fence for the pur- 
pose of keeping the stock in antistock-law territory from trespassing 
is unauthorized by law; and a restraining order should be continued 
and, under the facts of this case, made perpetual at the final hearing. 
Mawes v. Comrs., 268. 


STORMS. See Negligence, 4; Municipal Corporations, 10. 
STREETS, See Street Railways, 1; Municipal Corporations, &. 


STREET RAILWAYS. See Negligence, 11. 

1. Street Railways—N egligence—Proxvimate Cause—Fire Engines—-M unic- 
ipal Corporations— Cities and Towns— Streets— Railroads.—Where 
street cars, under a valid ordinance of a city, are required to stop for 
fire trucks, etc., going to a fire, and there is evidence that the motor- 
man on one of them, on such oceasion, could have heard the approach 
of a second fire truck after the passage of one of them, and also un- 
derstood the signals given by the first of the approach of the second 
one and ran his car at a speed of 8 or 10 miles an hour into a street 
intersection where the second truck was to cross, running at 25 or 35 
miles an hour, which could not have been stopped on seeing the street 
car in time to avoid the injury; in an action by an employee of the 
city on the second truck, driven by another employee in charge, to re- 
cover for a personal injury thus received: Held, defendants’ request 
for instruction eliminating the element of proximate cause WAS prep- 
erly refused. Spittle v. R. R., 497. 


2. Same—Evidence.—When it is material to the inquiry in a personal in- 
jury negligence suit, whether defendant’s motorman on its street car 
should have heard the approach of a fire truck at a street crossing a 
block or two away, evidence is properly admitted tending to show the 
distance similar trucks could be heard by other motormen on similar 
cars under like conditions. Ibid. 

83, Street Railways—Municipal Corporations—Cities and Towns—Ordi- 
nances—N egligence—Question of Law-—Where a personal injury is 
alleged to have been proximately caused by the negligence of the de- 
fendant street car company’s motorman, and there is evidence, among 
other things, tending to show he was running the car, under the cir- 
cumstances, at a speed greater than that allowed by a valid city ordi- 
hance, his thus running the car is negligence as a matter of law, if 
established, entitling the plaintiff to recover if it was the proximate 
eause of his injury. Jbid. 


STREETS AND SIDEWALKS. See Municipal Corporations, 7. 
SUBPOENA. See Costs, 8. 
SUBSTITUTION. See Corporations, 12. 
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SUFFICIENCY. See Removal of Causes, 5. 

SUMMONS. See Drainage Districts, 3. 

SUPERIOR COURTS. See Courts, j, 8. 

SUPPORT. See Alimony, 4. 

SUPREME. See Appeal and Error, 12. 

SUPREME COURT. See Parties, 1. 

SURVEY. See State Lands, 2; Evidence, 22: Boundaries, 10. 


SURVIVORS. See Wills, 26. 


TAXATION. See Municipalities, 1; Municipal Corporations, 2; Constitutional 
Law, 4, 5; Sehools, 1. 


TAX DEEDS. See Instructions, 5; Limitations of Actions, 11. 

Tax Deeds—Deeds and Conveyances—Liens—Instructions—Appeal and 
Error.—Where the controversy over lands depends upon the validity 
of defendant’s tax deed, it is not error for the court to charge the 
jury that if plaintiff recovered in the action he would have to repay 
the defendant the moneys he has expended: and where the verdict is 
in plaintiff’s favor, a judgment is proper making the amount a lien 
upon the lands. McLaurin v. Williams, 292. 


TAXES. See Stock Law, 1. 

TAX LISTS. See Deeds and Conveyances, 12. 
TECHNICALITIES. See Criminal Law, 15. 
TELEGRAMS. See Contracts, 19. 


TELEGRAPHS. 


1. Telegraphs—tInterstate Messages—Mental Anguish—Federal Law — 
Federal Decisions—-CCommerce.—A recovery from a telegraph company 
on an interstate message for mental anguish alone is governed by the 
Federal decisions and statutes, and thereunder is not allowed. Johw- 
son v. Tel. Co., 388. 


2. Same—Corporations—Resident Hmployees.—The plaintiff joined a non- 
resident defendant corporation, its resident general manager and 
other employees in his action as parties defendant to recover damages 
for a personal injury, and alleged with particularly that the negligent 
act complained of arose from the dangerous condition of the track 
under the supervision and control of the general manager, on which, 
through the negligent running its train by another employee, a ear 
had been derailed and thrown against a brick building within which 
he was engaged in the course of his duties to the nonresident corpora- 
tion, causing the wall of the building to fall, to his injury: Held, a 
petition to remove the cause to the Federal court for the fraudulent 
misjoinder of the resident defendants with only general averments of 
their fraudulent joinder in the action, is insufficient fo raise the issues 
of fact, and the cause is properly retained in the State court. Rea vw. 
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Mirror Co,, 158 N.C. 24, cited and distinguished. Fore v. Tanning 
Co., 584, 


3. Telegraphs—Money Orders—Stipulations—Principal and Agent—Banks 
—Negligence.—A stipulation printed upon an application for the trans- 
mission of money by telegraph, and signed by the applicant, that if 
the place for the payment of the money was not a money order office, 
the company should be allowed to employ a bank to make ultimate 
payment, as the agent of the sender without liability for the neglect 
of the bank, is a valid and reasonable one. Lehue wv. Tel. Co., 561. 


4, Same—Contracts-—Where the applicant for the transmission of a mon- 
ey order by telegraph has been correctly told by the agent of the com- 
pany that it would be necessary for it to employ a bank for its ulti- 
mate payment, and he makes his application under the printed stip- 
ulations that the company would not be liable for the neglect of the 
bank which was made the agent of the sender for the purpose; and it 
appears that the company was not in default in performing its duties 
under the circumstances; Held, there has been no breach of contract 
by the telegraph company permitting a recovery against it for mental 
anguish. Ibid. 


5. Telegraphs—Torts—Damages—Mental Anguish.In order to recover 
damages against a telegraph company for mental anguish for breach 
of a public duty in negligently failing to promptly transmit a money 
order by telegraph, the damages must reasonably and probably—flow 
from the tort; and where the money is sent by the husband for the 
return home of his wife and another telegram is sent later to her 
announcing the death of her mother, which was unknown to the 
parties until then, mental anguish for her failing to receive the 
money in time to attend the funeral of her mother is not recoverable. 
Lbid. 


TENANT BY COURTESY. See Evidence, 8. 
TENANT FOR LIFE. See Betterment, 2. 
TENANTS IN COMMON. See Deeds and Conveyances, 9; Mortgages, 9. 


1. Tenants in Common—Outstanding Title—Deeds and Conveyances— 
Mortgages.—A tenant in common who buys the interest of another 
tenant in common sold under mortgage does not thus acquire an out- 
standing title, and the principle which prevents him from doing so 
has no application. Hogen xv. Utter, 338. 


2. Tenants in Common—Severance of Title—Mortgages—Foreclosure— 
Purchaser —Where tenants in common mortgage lands and thereafter 
divide them among themselves, at a foreclosure sale thereafter made 
by the mortgagee, under the power contained in the instrument, either 
of them may bid in the property, the relationship of tenants in com- 
mon having been severed, and hold for himself the title thus acquired ; 
and the principle that a tenant in common holds an acquired title for 
the benefit of all has no application. Everhart v. Adderton, 403. 


3. Tenants in Common—Mortgages—Purchasers—Husband and Wife— 
Semble, a wife of a tenant in common who has joined in their mort- 
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gage to convey her contingent right of dower may become the pur- 
chaser at the foreclosure sale under the power of sale therein con- 
tained. Ibid. 

TERMS. See Public Officers, 1; Courts, 7, 10. 


TERMS OF COURT. See Judgments, 9. 
TIME TO PLEAD. See Removal of Causes, 1. 


TITLE. See Boundaries, 1; Deeds and Conveyances, 1; Injunction, 1; Cor- 
porations, 1; Instructions, 1; Mortgages, 1, 15; Ejectment, 2, 4; Costs, 1, 
2; Tenants in Common, 1, 2; Assignments for Benefit of Creditors, 3; 
Gifts, 1; Slaves, 3; Landlord and Tenant, 2; Trusts, 5; Evidence, 17, 18, 
19, 20; Estates, 4; Public Officers, 5; Limitation of Actions, 4; Contracts, 
22: 


TORT. See Instructions, 2; Removal of Causes, 38; Telegraphs, 5. 


1. Torts—Joint Tort Feasors—Independent Tort—-Payment—Release— 
Covenant Not to Sue—While a release of one joint tort feasor from 
liability from the same tort will release the other, a covenant not to 
sue one of them and a compromise and settlement with him of his 
liability for a separate tort will not have this effect. Slade v. Sher- 


rod, 346. 


2. Same—Nonsuit.—Where a passenger in an autoomobile has been sued 
for damages alleged to have been caused to the plaintiff’s buggy by 
his negligence in driving the machine, and also for an assault upon 
him while taking its license number, and a compromise has been made 
as to the assault with the statement that the plaintiff did not consider 
him responsible for the damages to the buggy, and a voluntary non- 
suit has consequently been taken, the plaintiff, in his action against 
the owner of the machine for the alleged negligence of his driver, is 
not barred by his compromise of the separate tort or his voluntary 
nonsuit in the former action. Ibid. . 

3. Torts—Covenant Not to Sue—Payments—Credits.—A covenant not to 
sue one of several joint tort feasors does not release the others, and 
any amount paid by him is only a credit to be entered in the final 
recovery. Ibid. 


TOWNS. See Negligence, 14. 
TOWNSHIPS. See Constitutional Law, 7, 9; Counties, 1. 
TREES. See Contracts, 22. 


TRESPASS. See Evidence, 25. 

Trespass. Willful—Punitive Damages—Negligence.——Where punitive dam- 
ages are sought for a willful and wanton trespass to the damage of 
plaintiff’s land caused by the blasting operations of the defendant, the 
answer to this issue is dependent upon that of the issue as to the 
defendant’s willfulness and wantonness in continuing to blast, and 
only actual damages may be awarded if the defendant had only negli- 
gently continued to do so. Cobb v. R. R., 130. 


TREPASSERS. See Master. and Servant, 5. 
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TRIAL BY JURY. See Alimony, 2. 


TRIALS. See Boundaries, 5; Nonsuit, 1; Contracts, 8, 20, 24; Ejectment, 3; 
Animals, 1; Evidence, 7, 11, 26; Railroads, 8, 4, 5, 12, 14; Principal and 
Agent, 2; Verdict, 1; Automobiles, 1, 3; Landlord and Tenant, 3; In- 
structions, 7, 8, 9, 13; Trusts and Trustees, 6; Contracts, 18; Corpora- 
tions, 5; Damages, 2; Negligence, 6, 8, 10, 11, 18; Judgments, 8; Princi- 
pal and Surety, 8; Carriers of Goods, 3; Carriers of Passengers, 1; 
Courts, 3, 4, 6; Master and Servant, 8; Spirituous Liquors, 1, 2; Vendor 
and Purchaser, 5; Physicians, 1; Homicide, 1, 5; Bigamy, 2; Appeal 
and Error, 46; Criminal Law, 3, 9; Larceny, 3, 4; Mistrial, 1. 


1. Trials—N onsuit—HLvidence—-The courts in passing upon a motion to 
nonsuit upon the evidence, will consider the evidence in the light 
which tends to support the plaintiffs case and reject all that tends 
to disprove it. Linch v. Dewey Bros., 152. 


2. Trials—Evidence—N egligence—Questions for Jury—Master and Serv- 
ant.—Where there is evidence tending to show that the defendant 
was injured while using a planing machine of an old type which he 
had negligently been permitted to use in the course of his employ- 
ment, and that he could have accomplished the same purpose by 
hand, but not so quickly as in the other way, the question as to 
whether the plaintiff was negligent in making the choice is one for 
the jury, as under the facts of the case it was not negligence per se 
to use the machine. Jbdid. 


3. Trials—Evidence—Questions for Jury.—Where the controversy to re- 
cover rents for a leased premises depends upon whether they were 
rented by the year or month, an issue of fact is alone presented for 
the jury to determine. Cronly v. Renneker, TOT. 


TRUST FUNDS. See Appeal and Error, 6. 
TRUSTS AND TRUSTERS. See Contracts, 13; Wills, 21; Corporations, 9. 


1. Trusts and Trustees—Parol Trusts—Degree of Proof—Evidence to en- 
graft a parol trust on lands purporting in the deed to have been con- 
veyed in fee simple absolute must be clear, strong and convincing, 
differing in degree from that required to set aside a deed for fraud; 
and a charge by the court that it may be established by the prepon- 
derance of the evidence is reversible error. Boone v. Lee, 383. 


2. Same—Fraud.---The degree of proof to engraft a parol trust on land 
appearing from the deed to have been conveyed in fee simple absolute 
is not affected whether the trust sought to be established is a con- 
structive trust arising out of fraud or to the contrary, or partakes of 
the nature of each. Jbdid. 


3. Trusts and Trustees—Purchase Price—Assignor of Trusts—Trustee’s 
Profits—Fraud.—The assignee of lands held in trust to convey upon 
payment of the purchase price who takes “upon the same terms and 
conditions” as his assignor, stands in the same relation thereto as the 
former trustee, and may receive the payments provided for without 
thereby being deemed to act in fraud of the trust estate by making a 
personal profit therefrom. Ibid. 


4. Trusts and Trustees—Duration ofi Trusts—Courts—Eatension of Time. 
Where exigencies have arisen which makes it desirable and for the 
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benefit of the cestuis que trust for a trustee to exceed the authority 
given him in making a lease of the trust estate beyond the time fixed 
in the deed for its termination, he may apply to the equity jurisdic- 
tion of the court for the authority to make it before executing the 
lease, Which may be granted in proper instances. Cox v. Lumber Co., 
299. 


5. Trusts and Trustees—Termination of Trusts—Leases—Improvements— 
Eistoppel—Equity—_Where the lessee of a trust estate has put im- 
provements on the leased premises, with notice that the lease would 
terminate upon the death of the trustee, the doctrine of equitable 
estoppel will not apply to the cestuis que trust wpon the termination 
of the trust, especially when the lessee is permitted by the lease to 
remove the improvements from the land. Jbid. 


6. Trusts and Trustees—Termination of Trusts—Leases—Accepting Rent 
—Ratification—Knowtedge—Trials—Evidence—Questions for Jury.— 
Where the trust estate, by the terms of a recorded deed, expires at the 
death of the trustee, and he has leased the premises for a term of 
years, Which extends beyond the time permitted, in order for the ces- 
twis que trust to ratify the act by accepting the rent for the current 
year, it must be made to appear that they did so with knowledge of 
the facts necessary for them to understand the effect of receiving the 
rents from the lessor; and in this case, the evidence thereof being con- 
flicting, it was properly left to the determination of the jury under a 
eorrect charge from the court. bid. 


%. Trusts and Trustees—Dower—Leases-_Wife’s Signature—Termination 
of Lease.—Where a trustee holds an estate for the benefit of his chil- 
dren, with right of dower in his wife, and he has leased the premises 
for a term extending after his death, when the trust was to termi- 
nate, the fact that his widow has signed the lease and released her 
dower does not give the lessor the right to hold the lands against the 
children for the lifetime of the widow. Ibid. 


TRUSTS. See Arrest and Bail, 1; Mortgages, 1: Trusts and Trustees, 5, 6; 
Limitation of Actions, 3. 


1. Trusts— Partnership— Misappropriation of Funds— Evidence— Prima 
Facie Case—Burden of Proof—A member of a partnership is pre- 
sumed to have peculiar knowledge of the dealings of his firm, and 
upon the findings of the jury by the greater weight of the evidence 
that the defendant firm received goods as the plaintiff’s agent in 
trust to hold the proceeds of resale to the payment of his debt, and 
that other of the firm’s debts had been paid therewith, a prima facie 
case is made, and the burden of proof by the greater weight of the 
evidence is shifted to one of the firm claiming that this was done 
without his knowledge or consent to show it. Guano Co. v. Souther- 
land, 228, 


2. Trusts—Trustees—Duration of Trusts—Leases.—Where the donor of 
lands in an agricultural section of country has lived thereon and 
farmed the same and conveyed it to his son in trust for the children 
of the latter until the trustee’s death, or the voungest child shall 
have become 21 years of age, with power to sell, reinvest, ete., and 
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3, 


4, 


or 


6. 


Gs 


8. 


hold for the purposes of the trust, and to use the same “as he may 
deem best for the interest of the said children, either renting it out 
or using and cultivating it himself, and using the rents and profits 
to support his family and to educate his children”; Held, a lease by 
the trustee, with the right of the lessee to renew within five-year 
periods, extending the lessee’s right for twenty years, is inoperative 
beyond the death of the trustee, or at least beyond the current year 
in which he died, the youngest child having reached maturity and 
the children then being entitled to the distribution of the estate under 
the provisions of the deed. Cox v. Lumber Co., 299. 


Same—Deeds and Conveyances—Registration—Notice—A lessee of 

-Jands held in trust takes with notice of the authority conferred upon 
the trustee, under a recorded deed to lease the premises, and where, 
thereunder, such authority ceases upon the death of the trustee, and 
a long-term lease has been made by him, in this case for five years, 
with renewal privileges extending it to twenty years, it is not required 
that the cestuis que trust, entitled to the distribution of the estate, at 
the death of the trustee, notify the lessee of their right, and the ques- 
tion of the reasonableness of the lease is immaterial. bid. 


Same—Adverse Possession.—Where under the terms of a parol trust 


engrafted upon a deed the grantee should hold the legal title to the 
use of his wife for her life, then to himself; then to H. for life with 
remainder over to the plaintiffs, ete.. who bring their suit to declare 
the trust and for possession soon after the death of H., and it ap- 
pears that the defendants claim under mesne conveyances from the 
trustee, but are not purchasers for value; defendants do not hold 
adversely to plaintift during the continuance of the particular estates,. 
and the suit is not barred by the lapse of time. Jbid. 


Trusts, Parol— Deed of Trustee— Title— Original Uses.—Where a 
trustee under a parol trust engrafted on his title holds to the use of 
his wife for her life and then affected by certain contingent uses, con- 
veys the lands to his wife absolutely, his deed is a renunciation of 
the trust and his relation is adversary, but his wife, taking the title 
with notice, holds it subject to the trusts originally declared. bid. 


Trusts, Parol—Registration—Purchasers with Notice—Statutes.—Our 
registration laws as to notice has no application to a parol trust en- 
grafted on a conveyance of land where those claiming its benefits are 
found by the verdict of the jury, interpreted in the light of fhe charge, 
not to have been purchasers for value. Pritchard v. Williams, 319. 





Trusts, Parol——Remaindermen—Right of Action—Haquity —Beneficiaries 
having vested or contingent interests in remainder under a parol trust 
engrafted upon a conveyance of lands, may maintain a suit to have 
such interest declared and established in the lifetime of the first tak- 
er, in the nature of a bill in equity to perpetuate testimony with the 
additional element of declaring the trusts, but no decree or order may 
be entered to disturb the possession of those entitled to it. Ibid. 

Same-—Election—Corfliicting Rights—-Linitation of Actions.—The right 
of the holder of an interest under a parol trust in remainder to main- 
tain his suit to have the trust declared in the lifetime of the first 
taker, is not inconsistent with his right to have the trust declared 
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and for possession after the particular estate has fallen in, for the 
one ineludes the other; and his failure to have exercised the one does 
not bar his cause of action as to the other. Ibid. 


TRUSTEES. See Trusts, 2. 
USE OF PREMISES. See Spirituous Liquors, 2. 
USES. See Trusts, 5. 


USURY. 

Usury—Executors and Administrators—No action for usury will lie 
against the estate of a deceased person unless such has been received 
by the deceased in his lifetime; and the penalty is not enforcible 
against it for such as may only have been received by his personal 
representative in administering his affairs after his death, but only 
against the administrator in his personal character. Whisnant v. 
Price, 612. 


VAGRANCY. See Criminal Law, 11, 12. 
VARIANCE OF MORTGAGES. See Mortgages, 14. 


VENDOR AND PURCHASER. See Contracts, 5; Fertilizers, 1; Estates, 4; 
Fraud, 1; Statutes, 3, 4; Corporations, 11; Carriers of Goods, 1; Evi- 


dence, 32; Limitation of Actions, 12. 


1. Vendor and Purchaser—Contracts—interest—Payment — Damages— 
Statutes.-—Where the contract of sale of merchandise provides for 
the payment of interest on past due bills, the interest is regarded as 
the same as the principal debt, and a payment of the principal alone 
will not discharge the claim unless accepted in satisfaction of the en- 
tire debt (Revisal, sec. 859), there being a distinction between this 
and the principle applicable where an interest charge is imposed by 
way of damages for failure to pay the principal sum when due, and 
the payment of the principal ‘‘will bar an action for the interest.” 
King v. Phillips, 95 N.C. 245, cited as controlling. Grocery Co. v. 
Taylor, 37. 

2. Vendor and Purchaser—Corporations—Shares — Offer to Sell—With- 
drawal of Offer—Contracts—Consideration—Agreement.—Where the 
bare offer to sell certificates of stock in a corporation is withdrawn 
before acceptance, there is no binding contract to sell, owing to the 
lack of consideration and agreement of the parties, and no obligation 
is imposed upon the owner of the shares. Insurance Co. v. Afoize, 344. 


3. Vendor and Purchaser—Warranty—Breach—Voluntary Rebate — In- 
structions—Appeal and HError—Harmless Error—wWhere defendant 
sets up breach of warranty as a counterclaim in an action on notes he 
had given for fertilizers, which he had sold to others, he may not re- 
cover for a voluntary rebate he had made, which he was not com- 
pelled to give; and were it otherwise, a charge to that effect is 
harmless when there is no evidence that such rebate was actually al- 
lowed his customer by him. Hubbard v. Goodwin, 174. 


4, Vendor and Purchaser—Warranty—Breach—F ertilizer—Damages—In- 
structions. —Where a vendor of fertilizer allows a customer a reduc- 
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tion in price on account of grade inferior to that of warranty to him- 
self by his vendor, an instruction is not erroneous that, to establish 
such as a counterclaim in the manufacturer’s action for the purchase 
price, the jury should “find by clear and satisfactory evidence,” that 
the warranty of the plaintiff was identical with that made by the de- 
fendant as to quality and results, of the adaptability of the land to 
the crops, proper tillage, and propitious seasons, etc., and the use of 
the words “clear and satisfactory evidence’ was not an expression of 
opinion forbidden by the statute. Ibid. 


5b. Vendor and Purchaser—COonsignment—Evidence—Prima Facie Case—- 
Trials Evidence that the purchaser of goods on consignment re- 
fused an accounting after demand made by the vendor, makes out 2 
prima facie case in the latter’s action to recover the price, the de- 
fense being put upon the ground that the goods were unsatisfactory 
and that plaintiff had been notified they were held subject to his 
order. Boone v. Tel. Co. 718. 


VERDICT. See Appeal and Error, 6, 13, 31; Pleadings 5; Courts, 3. 
Verdict—Pleadings—Trials.—The verdict of the jury should be construed 
on appeal from a judgment rendered thereon with reference to the 
trial and issuable facts raised by the pleadings. Taylor v. Stewart, 
199. 


VERDICT DIRECTING. See Instructions, 2; Criminal Law, 9. 
VESTED INTERESTS. See Wils, 28. 

VESTED RIGHTS. See Estates, 3. 

VESTING OF ESTATES. ‘See Estates, 7. 

VOTE. See Public Officers, 6. | 

VOTING PLACES. See Municipal Corporations, 1. 
WAGERING CONTRACTS. See Evidence, 26. 


WAIVER. See Removal of Causes, 1, 2; Fertilizers, 3; Actions, 83; Roads and 
Highways, 8; Contracts, 30. 


WAR. 

1. War— Citizens— Residents— Aliens— Hnemy— Actions— Courts.— The 
right of one whose country is at war with the United States to sue in 
our State courts depends rather upon the place and character of his 
residence rather than upon his citizenship, and under the common law 
and the definition of his status as given by the declaration of war 
against Austria-Hungary by the President, and the “Trading with the 
Enemy Act,” a citizen of that country residing here when the war was 
declared and since then may thereafter maintain his action in our 
courts, there being nothing to show he has done any unfriendly act or 
made any unfriendly utterance. Krachanake v. Mfg. Co., 485. 





2. Same—Infants—Citizens—Residents—Neart Friend.—A father bringing 
suit in our courts as the next friend of his seven-year-old child is not 
a party thereto in a legal sense; and when the parent of the child is 
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an alien enemy, or a citizen of a country at war with the United 
States and residing here, the citizenship of the child will be presumed 
to be that of the country of his birth, and the father may maintain 
in action in our courts as such next friend; and in case of recovery 
a guardian may be appointed and its use controlled in such manner 
as not to strengthen the hands of the enemy. Semble, the congres- 
sional registration act of alien enemies does not include those under 
14 years of age. Ibid. 


WARRANTY. See Contracts, 5; Fertilizers, 1; Vendor and Purchaser, 3, 4. 
WATERS. See Railroads, 8; Municipal Corporations, 7, 10, 11, 12. 
WATERWORKS. See Municipal Corporations, 4. 

WIFE. See Estates, &. 


WILLS. See Gifts, 1; Estates, §. 


1. Wills—Interpretation—Intent—V esting of Hstates.—Subject to the pro- 
vision that the intent and purpose of the testator, as expressed in his 
will, shall always prevail except when the same is in violation of law, 
the rule is that when the will is sufficiently ambiguous to permit of 
construction, the courts will lean to that interpretation which favors 
the early vesting of estates, and that the first taker of an estate by 
will is ordinarily to be considered as the primary object of the testa- 
tor’s bounty. Whitfield v. Douglas, 46. 


2. Same—Contingent Remainders.—Upon a devise of lands to one with a 
limitation over on the death of the first taker without issue, these 
words will be given their natural meaning and effect the estate with 
the contingency until such death without issue, unless it appears from 
the terms of the will that an earlier time was intended when the 
estate of the first taker should become absolute. Ibid. 


3. Same—“‘Children Then Living.”’—A devise of lands to testator’s children 
“to have and to hold to them and their heirs in fee simple forever,” 
but upon condition that “no part of said property is to be disposed of 
until my youngest child then living shall arrive at the age of 21 and 
until after the death of my husband,” with provision for a home for 
the husband; that when the youngest child shall become 21 and upon 
the death of the husband. all of the testator’s estate be equally divided 
between the testator’s named children, “share and share alike; and 
should either of them die without issue, then their share shall be 
equally divided between my other children then living, or should either 
or any of them die leaving issue, then shall such distributive share go 
to such issue left”: Held, construing the will to ascertain the intent, 
the devise became absolute at the time designated for the division, the 
expression ‘then living” referring to that of the arrival of the young- 
est child of age and the death of the husband. Ibid. 


4, Wills—Eaecution—Burden of Proof—Upon the issue of devisavit vel 
non raised by caveat and tried in Superior Court, the burden of proof 
is on the propounder to establish the formal execution of the will. 
In re Will of Chisman, 420. 
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db. Wills— Afidavits— Solemn Form— Evidence, Corrobative— Evidence, 


6. 


10. 


11. 


12. 


Substantive.—The affidavits of witnesses to a will probated in com- 
mon form before the clerk may not be used as substantive evidence on 
the trial of the issue of devisavit vel non in the Superior Court, and 
is only admitted therein in corrobation of the testimony of such 
witnesses; and where it is not in corroboration, but such witnesses 
have testified that they did not know the mental capacity of the tes- 
tator at the time, the affidavits to the contrary are inadmissible. Ibid. 


Wills—Evidence—Deceased Persons—Conversations—W itnesses—Inter- 
est.—Testimony of a principal beneficiary under a will being tried in 
solemn form, upon caveat filed, that the testator told her she was 
‘willing’ her her property, and she, the testatrix, had changed a 
former will, etc., is incompetent as a conversion with a deceased 
person, under Revisal, sec. 1631, by one interested in the result of the 
action, and directly tending to establish mental capacity and lack of 
undue influence. Rakestraw v. Pratt, 160 N.C. 487, cited and distin- 
guished. Ibid. 


. Wills—Devise—Lands—Vague Description—Descent and Distribution— 


Intestacy.—-A devise in this case of ‘‘forty acres of land to include the 
dwelling and the old filed” is Held sufficient description to identify the 
lands; but if otherwise, the plaintiffs woud take an undivided inter- 
est as heirs at law of the deceased, as in case of intestacy. Blanton v. 
Boney, 211. 


. Wills—Probate—Evidence.—Evidence that a witness wrote the paper- 


writing offered for probate as a will, saw the testator sign it, held his 
hand when he made his mark, that the other witness signed it, that it. 
was signed by the testator in the presence of both on a table by his 
bedside in his room, and that the writing was witnessed by both at 
the testator’s request, is sufficient to justify the jury in drawing the 
inference that the writing was executed according to law. In re Will 
of Stocks, 224, 


. Witls—Probate—Mental Capacity—Opinion—Evidence.—Witnesses are 


competent to testify to the mental capacity of a testator to make a 
will, if they knew the testator well, had conversations or business 
transactions with him, and testify that in their opinion, based there- 
on, he knew what he was doing, what property he had, and to whom 
he wished to give it. Ibid. 


Wills—Evidence—Deceased Persons—Statutes.—Transactions or con- 
versations with a deceased person upon which witnesses have based 
their opinion as to his mental capacity to make a will, testified to in 
proceedings of caveat, are not incompetent under Revisal, sec, 1631. 
lbid. 

Wills—E vidence—Probate— Affidavits— Corroborations.— Affidavits of 
witnesses attesting a will on the probate before the clerk are compe- 
tent in corroboration of the testimony of these witnesses at the trial. 
Ibid. 

Wills—Menital Capacity Before and Afiter—Evidence—Where the 
issue is the mental capacity of the testator at the time of making a 
will, evidence of his capacity within a reasonable time before and 
after is competent. Ibid. 
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13, Wills—Hstates—Contingent Remainders—Intent.—Where an estate by 
will is imited over on a contingency and no time is fixed for the con- 
tingency to occur, the time of the testator’s death will be adopted un- 
less a contrary intent appears from the terms of the will, ete. Bank 
©. Murray, 62. 


14. Same—Event—First Taker.—Where an estate by will is limited over on 
the “death of the first taker without issue,’ these words, without 
more, will be given their primary and natural significance and effect 
the estate with a contingency during the entire life of the first taker, 
unless there be a contrary intent appearing from a proper interpreta- 
tion of the instrument. Ibid. 


15. Same—Interpretation—Both of the positions are subject to the con- 
trolling principle that the intent of the testator, as expressed by the 
terms of the willl, must be given effect unless in violation of law; and 
when it appears from a perusal of the will and the circumstances 
relevant to its proper interpretation that a different time was in- 
tended, such time must always prevail. bid. 


16. Wills—Ambiguity—Interpretation— Intent— Estates— Early Vesting— 
Object of Testator’s Bounty.—Where ambiguity occurs in the terms of 
a will, permitting construction, the courts in its interpretation will 
favor that which makes for the early vesting of estates, and the first 
taker is ordinarily to be considered as the primary object of the tes- 
tator’s bounty. Ibid. 


17. Same—Contingent Remainders.—A testator leaving a will disposing of 
a large estate in real and personal property, chiefly the latter, and 
with large lumber interests, after bequeathing certain legacies to 
others, enjoined upon his son, his only child, to help his executor in 
the management of the property, and stated that he, to whom the rest 
of the property was devised and bequeathed, would ‘naturally fall 
heir to everything outside of the annuities, and should he not marry, 
or even marry and have no issue, then one-half of what he is worth 
goes to the three children of M. in fee’: Held, the son was the pri- 
mary object of the testator’s bounty, and, under the circumstances, the 
event to determine his absolute ownership of the property was that of 
his marriage and having living child or children thereof. Buchanan 
v. Buchanan, 99 N.C. 308, cited and distinguished. Ibid. 


18. Wills—Devise—Ademption.—A direction by the testator that his real 
and personal property not otherwise disposed of be sold and the pro- 
ceeds divided among certain living grandchildren refers to such as 
may be living at the time of his death; and when he has sold in his 
lifetime a part of his realty, such sale is an ademption, and the pro- 
ceeds wili pass under another clause of the will particularly relating 
to the testator’s property of this character. Perry v. Perry, 141. 


19. Same—Consistent Clauses.—Where the testator directs the sale of his 
land and the proceeds to be distributed among five children, and in 
his own lifetime has sold a part of the land, the fact that in a subse- 
quent item he directs that his moneys on hand, ete., shall be divided 
among the children of only four of these children does not indicate 
that the children of one had been inadvertently omitted oe him from 
the latter item. Jbid. 
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20. Wills—Interpretation—Attempt to Defeat—A party to an action to 
obtain a construction of a will to ascertain the testator’s intent, and 
who consented thereto for that purpose, will not be defeated of his 
rights thereunder by a clause providing that an attempt to defeat the 
will or any item thereof shall bar a recovery of any interest in the 
estate. Jbid. 


21. Wills—Devise—Powers of Sales—Purchaser—Application of Funds— 
Trusts and Trustees.—A devise of land to the wife to have “complete 
control” for her life to sell to pay debts of testator, who was her hus- 
band, and for division among their children, with power to give any 
share to testator’s grandchildren, subject to the support of their pa- 
rents for life, ‘‘and to sell and make deed for said property as if it 
were her own, and without being required to give bond,” and express- 
ing anxiety as to two of the testator’s children, with “hope that they 
will come around all right’: Held, the will conferred the power upon 
the wife to sell the land in her discretion and make a valid deed, not 
requiring the purchaser to see to the application of the purchase 
money. Markley v. Land Co., 101. 


22, Wills—EHstates—Bodily Heirs—Rule in Shelley’s Case—The donor in a 
conveyance of land reserved a life estate in himself, then to D. “during 
his natural life and then to the lawfully begotten heirs of said D.’s 
body, and to F. (wife of D.) during her widowhood”: Held, the use 
of the words heirs of D.’s body were not descriptio personarium so as 
to indicate his children, and D. takes the fee simple, under the rule in 
Shelley’s case, after the falling in of the preceding particular estates, 
Daniel v. Harrison, 120. 


23. Wills—Lands—-Powers of Disposition—Vested Interests—-Division.—A 
devise of lands to testator’s wife, with complete control during her 
life, with power to sell for division among their named children, with 
discretionary power in the wife to give any child’s share to the chil- 
dren of such child, reserving a support for such child for life, express- 
ing a doubt as to the future of two of them; that she may sell and 
convey such lands as she needs for her own support; and with the 
testator’s preference that most of the land be sold for a fair price 
with certain reservation of a small tract under certain conditions: 
Held, in an action for partition by two of the children against the 
others and their mother, the plaintiffs have no vested interest in the 
land. Makely v. Shore, 121. 


24. Same—COontingent Interest—Statutes—Where lands are devised to the 
wife for life, giving her control thereof, with the power to sell, pay 
testator’s debts, use such as she may require, divide the proceeds 
among the children, with further power of appointment. Revisal, sec. 
2508, allowing an interest in reversion to be sold during the life of the 
first taker, has no application, for such would defeat the intention of 
the testator as to the powers expressly conferred upon the wife by his 
will. Ibid. 


25. Wills—Devise—Estates—COontingent Limitations.—A devise of lands to 
testator’s wife for life, and upon her death to H., his nephew, and W., 
her nephew, equally, and should W. ‘die without a lawful heir of his 
body,” then to H. Upon the falling in of the life estate to the wife 
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and after the death of H., W. purchased from the sole heirs at law of 
H., and contracted to convey the entire estate: Held, the purchaser 
would acquire good title under the decision of Hobgood v. Hobgood, 
169 N.C. 485. Burden v. Lipsitz, 168 N.C. 523, cited and distin- 
guished. Whichard v. Craft, 128. 


26. Wills—Devise—Survivors of a Class—Intent—Die Without Chiidren— 
Ultimate Devisee.—A devise of land to the named children of the tes- 
tator, providing that if any of them die without leaving child or chil- 
dren, such portion to be divided among the survivors; and upon the 
death of any of such children leaving a child or children surviving, 
this portion to be divided among his or her children: Held, the intent 
of the testator was that the share of his estate derived by each of his 
children under his will should go to the ultimate survivor, as between 
themselves, in case any of them died without surviving children; 
and the portion so going over vested absolutely in him freed from the 
original limitation. Robertson v. Andrews, 492. 


WITNESSES. See Wills, 6; Contempt, 2; Evidence, 35, 36; Homicide, 11; 
Husband and Wife, 1; Costs, 8. 


WOODWORKING ENTERPRISES. See Insurance, 5. 
WORDS AND PHRASES. See Estates, 9. 
WRITING. See Contracts, 11; Instructions, 16. 


